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LoniBviLLB  AND  N.  B.  Co.  V.  Bailboab  Commibsion  of  TmnrBBssB. 
East  Tennessee,  Y.  and  G.  R.  Ck>.  v.  Sams. 

(Advance  Case,  U.  8.  OvreuU  Oourty  M.  2>.  Tmmmee.    FAruary  29, 1884.) 

RailroadB  having  been  created  mainly  for  the  accommodation  of  the  pub- 
lic, and  to  facilitate  the  boBiness  of  the  country,  and  being  indispensable  to 
the  rapid  and  cheap  transportation  of  commodities,  are  subject  to  legislati^ia 
control  within  the  limits  of  State  and  federal  constitutional  restrictions,  and 
may  be  reauired  by  law  to  refrain  from  so  using  their  property  as  to  injure 
others,  ana  by  appropriate  pains  and  penalties  may  be  restrained  from  un- 
Jnst  discrimination  and  extortionate  charts,  compelled  to  observe  precao> 
tionary  measures  against  accident,  and  in  other  ways  regulated  for  the 
public  welfare. 

But  the  legislation  adopted  must  observe  the  contract  rights  of  corpora- 
tions under  their  charters;  must  be  confined  to  the  exercise  of  the  police 
power,  and  not  interfere  with  the  vested  riffhts  of  the  companies  in  their 
property  or  franchises;  must  not  inflict  punishment  or  take  property  other* 
wise  than  by  due  process  of  law  nor  without  Compensation ;  must  not  deny 
to  them  the  equal  protection  of  the  law;  and  must  in  all  respects  obsOTva 
the  constitutional  guaranties  prescribed  for  the  protection  of  all  citizens-^ 
railroad  companies  being  for  such  purposes  as  much  citizens  as  natural 
pereons. 

The  act  of  the  general  assembly  of  Tennessee  of  March  80, 1888,  to  estab- 
lish a  railroad  commission  analyzed,  and  hdd  to  be  invalid  because  its  pro- 
visions are  too  indefinite,  vague,  and  uncertain  to  sustain  a  suit  for  the 
penalties  imposed,  and  do  not  sufficiently  define  the  offences  therein  declared. 
It  leaves  to  the  jury  to  say  whether,  upon  the  proof,  the  difference  in  rates 
amounted  to  discrimination,  or  whether  the  charges  were  unjust  and  unrea* 
flonable,  thus  making  the  guilt  or  innocence  of  the  accused  depend  upon  the 
finding  of  a  jury,  and  not  upon  a  construction  of  the  act.  It  relegates  the 
administration  of  the  law  to  the  unrestrained  discretion  of  the  jury,  and 
there  could  be  therefore  no  reasonable  approximation  to  uniform  results,  but 
verdicts  would  be  as  variant  as  their  prejudices,  and  inevitably  lead  to 
inequalities  and  injustice. 

Neither  is  the  objection  to  the  act  for  uncertainty  removed  by  its  attempt 
to  prescribe  a  standard  of  compensation  for  the  guidance  of  the  jury,  it 
does  not  with  precision  point  out  the  assessment  for  taxation  which  is  to 
famish  the  basis  of  judgment,  nor  prescribe  the  rule  under  which  the  net 
earnings  are  to  be  computed.  But  if  these  difficulties  were  overcome,  there 
remains  no  method  of  measuring  what  is  a  '*fair  and  just  return'^  on  the 
value  of  the  property  of  the  companies  which  they  are  allowed  to  earn  before 
becoming  liable  to  the  penalties  of  the  statute,  but  the  act  leaves  it  to  the 
unqualified  discretion  of  the  jury,  whose  verdicts  may  vary  not  only  as 
between  different  companies,  but  as  between  different  suits  with  the  same 
eompany.  One  jury  may  fix  it  at  one  rate  per  cent,  and  others  at  different 
ntesy  ao  that  no  company  could  tell  whether  it  was  violating  the  law  or  not, 
'Bad  the  fact  would  be  determined  by  the  fluctuating  contingencies  of  busi- 
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BCMB8,  and  a  charge  made  on  the  calculatioD  that  6  per  cent  would  be  lair, 
might,  b;^  the  verdict  of  a  jury,  upon  facts  transpiring  subsequent  to  thfl 
alleged  violation,  be  pronounced  unreasonable  ana  unjust.  The  legislature 
cannot  delegate  such  power  to  a  jury  without  a  practical  confiscation  of  the 
citizen's  property. 

The  act  violates  the  eighth  section  of  the  eleventh  article  of  the  State  con- 
■titution  and  the  fourteenth  amendment  of  the  constitution  of  the  United 
States.  It  discriminates  against  railroad  corporations,  in  its  third  and  thir- 
teenth sections,  by  imposing  upon  them  penalties  in  favor  of  the  State, 
which  are  not  imposed  for  like  offenses  or  conduct  upon  other  persons  oper- 
ating railroads  in  the  State,  although  the  act  professes  to  regulate  both.  It 
also,  in  the  twenty-ninth  section,  discriminates  in  favor  of  roads  not  com- 
pleted, or  the  construction  of  which  has  not  commenced,  by  exempting^ 
them  from  regulation  and  punishment  for  ten  years.  The  act  also  reverses 
the  presumption  of  innocence,  and  substitutes  one  of  guilt,  to  be  removed 
only  by  the  accused  proving  innocence,  and  puts  the  power  to  raise  this 
presumption  in  the  hands  of  three  commissioners,  who  can,  by  their  act, 
place  the  burden  on  the  accused,  or  leave  it  off,  and  arms  them  with  author- 
ity to  enfore  their  decree  by  imposing  penalties,  which  may  amount  to  the 
taking  of  private  property  witnout  compensation.  Besides,  it  enables  a 
political  party  to  bring  to  its  aid  the  immense  railroad  property  and  influ- 
-ence,  by  action  through  the  commissioners,  which  shall  be  friendly  or 
imfriendly,  as  the  railroad  companies  favor  one  party  or  the  other. 

The  act  of  the  Tennessee  legislature,  approved  March  80,  1833,  c.  199. 
entitled,  ''An  act  to  provide  for  the  regulation  of  railroad  companies  and 
persons  operating  railroads  in  this  State,  to  prevent  discrimination  upon 
ndlroads  in  this  State,  and  to  provide  for  the  punishment  of  the  same,  and 
to  appoint  a  railroad  commission,  "-is  invalid  so  far  as  it  applies  to  the  plain- 
tiff in  these  cases,  because  it  is  a  regulation  of  inter-State  commerce,  acting 
directly,  by  a  control  of  the  rates  of  compensation,  upon  the  transportation 
of  persons  and  commodities  in  transit  from  one  State  into  another.  The 
States  have  surrendered  the  power  io  do  this  by  the  federal  constitution, 
art.  1,  §  8,  which  confers  on  Congress  the  exclusive  power  to  '*  regulate  com- 
merce with  foreign  nations,  and  among  the  several  States,  and  with  the 
Indian  tribes.'' 

The  power  of  the  States  to  regulate  railroad  rates  by  such  direct  action  is 
limited  to  domestic  transportation,  which  means  that  carried  on  exclusively 
within  the  boundaries  of  a  State,  and  transportation  can  be  domestic  only 
when  it  begins  and  ends  within  those  boundaries;  and  this  definition  can- 
not, for  the  purpose  of  enlarging  State  authority,  be  held  to  include  so  much 
of  a  transportation  on  a  continuous  shipment  between  two  or  more  States  as 
will  cover  the  distance  travelled  within  the  limits  of  anyone  of  those  States; 
for  this  construction  would  utterly  destroy  the  exclusive  power  of  Congress 
over  the  inter- State  transportation,  abrogate  the  constitutional  provision,  and 
•  enable  the  States  to  restrict,  obstruct,  or  impair  that  freedom  of  commerce 
between  the  States  which  it  was  the  object  of  the  provision  to  permanently 
secure.  It  can  only  include  the  transportation  earned  on  upon  roads  lyin^ 
wholly  within  the  State,  or  else  it  may  be  to  shipments  beginning  and  end- 
ing in  the  State,  without  reference  to  the  character  of  the  road  in  that 
regard.  This  is  the  utmost  reach  of  State  power,  and,  as  to  this,  no  decision 
•is  now  made,  because  the  act  itself  makes  no  discrimination,  and  attempts 
to  control  all  rates. 

Until  Congress  chooses  to  exercise  whatever  power  it  may  have  over 
domestic  commerce,  as  above  described,  by  reason  of  any  relation  it  may 
bear  to  inter-State  commerce  as  an  auxiliary  or  instrumentality  thereof,  the 
States  may  continue  their  control  over  it  as  over  any  other  such  instrumen- 
tality within  their  territorial  limits,  although  the  inteivState  commerce  of 
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which  it  is  an  instrumentality  may  be  indirectly  or  incidentally  affected  by 
such  control,  but  they  can  never  touch  the  inter-State  commerce  itself  by 
direct  action  upon  it  or  any  part  of  it,  by  these  regulations,  and  any  State 
law,  be  it  wise  or  unwise,  vahd  or  inyalid  in  other  respects,  and  no  matter  . 
what  its  character  or  the  necessity  for  such  a  law  may  be,  which  acts  upon 
the  contract  between  the  carrier  and  shipper  for  inter-State  transportation  to 
regulate  the  charges  for  it,  or  any  part  of  it,  or  the  conditions  thereof  in  any 
respect,  operates  directly  on  the  conmierce  itself,  of  which  the  transporta- 
tion is  certainly  a  part,  and  not  on  an  instrumentality  of  it.  These  distinc- 
tions must  be  obseryed  in  legislation,  and  that  which  neglects  or  overlooks 
them,  or  assumes  to  disregard  them,  is  necessarily  invalid ;  and  the  courts 
cannot  cure  the  defect  by  supplying  through  judicial  decree  the  necessary 
qualifications  to  conform  the  legislation  to  constitutional  limitations. 

It  is  as  imposible  for  a  State  to  make  a  regulation  of  inter-State  commerce 
by  the  exercise  of  its  power  over  the  corporations  of  its  creation  as  by  any 
other  power,  if  it  permits  them  to  engage  in  inter- State  commerce.  Possibly, 
it  may  bind  the  corporations  permitted  to  engage  in  inter-State  commerce  to 
schedules  of  rates  agreed  upon  by  them ;  but  this  is  binding  only  by  force 
of  the  contract  of  the  carrier  to  be  so  bound,  and  not  as  a  regulation  of  the 
rates  under  any  municipal  power  of  the  States  over  the  commerce.  A  regu- 
lation of  inter-State  commerce,  as  such,  is  as  invalid  in  a  charter  as  elsewhere 
In  a  State  statute. 

The  Louisville  &  Nashville  R.  R.  Co.,  being  a  Kentucky  corporation,  was 
authorized  by  license  of  the  laws  of  Tennessee  to  extend  its  road  into  that 
state;  and,  subseouently,  by  laws  passed  for  the  purpose,  to  consolidate 
with  other  railroad  companies,  and  thereby  became  an  extensive  system  of 
intercommunication  between  the  States  £rom  the  Ohio  river  to  the  Gulf  of 
Mexico.  The  East  Tennessee,  Virginia  &  Georgia  R.  R.  Co.,  a  Tennessee 
corporation,  by  authority  of  law,  became  a  consolidated  corporation,  oper- 
ating a  system  of  railroads  between  the  States  and  extending  through  Ten- 
nessee into  Georgia,  Alabama,  and  Mississippi,  forming  with  its  connections 
a  united  line  of  intercommunication,  traversing  North  and  South  Carolina, 
Virginia,  and  other  States.  Held,  that  an  act  of  the  legislature  which 
attempts  to  control  the  rates  for  fares  and  freights  of  persons  and  commodi- 
ties passing  over  these  roads  from  one  State  mto  another,  on  the  theory  of 
zegulating  the  charges  for  the  distances  travelled  within  the  State  of  Tennes- 
see, is  invalid  as  a  regulation  of  inter-State  commerce,  and  the  railroad  com- 
missioners will  be  enjoined  from  executing  it  as  to  these  roads. 

Appuoation  for  Preliminary  Injunction. 

The  Louisville  &  Nashville  K.  K.  Co.  filed  its  bill  aUeging  that 
it  was  a  Kentucky  corporation,  extending  its  road  into  the  State  of 
Tennessee  by  authority  of  the  laws  of  the  latter  State ;  that  by 
other  laws  passed  for  the  purpose  it  had  been  authorized  to  acquire 
and  to  consolidate  with  other  roads  extending  into  neighboring 
States ;  that  by  its  charter,  and  the  charters  oi  the  other  roads  so 
acquired  by  it,  there  were  fixed  certain  maximum  rates  of  charges 
for  transportation,  which  conferred  a  contract  right  to  establish  its 
own  rates  within  the  maximum,  which  had  notT)een  exceeded  by 
it.  The  East  Tennessee,  Virginia  &  Georgia  R.  E.  Co.,  by  its 
bill,  alleged  that  it  was  a  Tennessee  corporation,  authorized  by  law 
to  consolidate  itis  roads  with  others,  and  operating  a  system  of 
roads  extending  into  neighboring  Spates,  and  that  by  its  charter 
there  were  fixed  certain  maximum  rates  which  conferred  upon  it 
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lihe  contract  right  to  eetabliAh  its  own  rates  within  the  maximnm, 
and  which  it  had  not  exceeded.  Both  bills  alleged  that  the  de- 
fendants had  been  appointed  raih*oad  commissioners,  and  were 
assuming  to  act  by  authority  claimed  under  the  act  of  the  general 
assembly  of  the  State  of  Tennessee,  approved  March  30,  1883, 
which  is  as  follows: 

''Chapter  CXOIX. 
''  Bailboad  CoKiassioK  Bill. 

''  A  bill  to  be  entitled  '  An  Act  to  provide  for  the  regnlation  of 
railroad  companies,  and  persons  operating  railroads  in  this  State; 
to  prevent  discrimination  upon  railroads  in  this  State ;  and  to  pro- 
vide for  the  punishment  for  the  same;  and  to  appoint  a  railroad 
commission.' 

''SEonoN  1.  Be  it  enacted  by  the  general  assembly  of  the  State 
of  Tennessee,  that  the  main  track  and  all  the  branches  of  every 
railroad  in  this  State  is  a  public  highway,  over  which  all  persons 
have  equal  rights  of  transportation  for  passengers  and  freights,  on 
the  payment  of  just  and  reasonable  compensation  to  the  owner  of 
the  railroad  for  such  transportation ;  and  any  person  or  corporation 
engaged  in  the  business  of  transporting  passengers  or  freights 
over  any  railroad  in  this  State  who  shall  exact  andreceive  for  any 
such  transportation  more  than  just  and  reasonable  compensation 
for  tlie  services  rendered,  or  demand  more  than  the  rates  specified 
in  any  bill  of  lading  issued  by  such  person  or  corporation,  or  who 
for  his  or  its  advantage,  or  for  the  advantage  of  any  connecting 
line,  or  of  any  person  or  locality,  shall  make  any  unjust  and  un. 
reasonable  discrimination  in  transportation  against  any  individual, 
locality,  or  corporation,  shall  be  guilty  of  extortion,  and  in  every 
case  it  shall  be  for  the  jury  to  determine  from  all  the  evidence 
whether  more  than  just  and  reasonable  compensation  was  exacted 
and  received,  or  whether  any  such  discrimination  in  transportation, 
which  may  be  established  by  the  evidence,  against  the  individual, 
locality,  or  corporation,  as  the  case  may  be,  was  made  for  the 
benefit  or  advantage  of  the  person  or  corporation  operating  such 
railroad,  or  of  any  person  or  locality :  provided,  that  nothmg  in 
this  act  shall  be  construed  to  prevent  contracts  for  special  rates  for 
the  purpose  of  developing  any  industrial  enterprise,  or  to  prevent 
the  execution  of  any  contract  now  existing. 

"  Seo.  2.  Be  it  further  enacted,  that  the  party  injured  may  re- 
cover of  the  person  or  corporation  guilty  of  extortion,  as  denned 
in  this  act,  ten  times  the  amount  of  damages  sustained  by  the  over- 
charge or  unjust  discrimination,  as  the  case  may  be,  and  a  reason- 
able fee  for  tne  counsel  prosecuting  the  case  in  any  court  having 
jurisdiction  of  the  amount,  in  any  county  where  the  person  or  cor- 
poratioTi  operating  the  railroad  does  business ;  but  if  it  appears  that 
the  service  in  which  the  extortion  was  committed  was  done  at  rates 
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or  upon  terms  previonsly  approved  bj  the  railroad  commission 
hereinafter  established,  only  actual  damages,  and  no  attorney's  fee, 
fihall  be  recovered. 

^^Sec.  3.  Be  it  farther  enacted,  that  it  shall  be  the  dnty  of  the 
commission  to  investigate  and  determine  whether  the  provisions  of 
this  bill  have  been  violated;  and  whenever  said  commissioners 
shall  become  satisfied  that  any  railroad  corporation  has  violated  any 
of  the  provisions  of  this  act,  they  shall  immediately  cause  suit  or 
fiuits  to  be  commenced  and  prosecuted  against  any  railroad  corpo- 
ration guilty  of  such  violation  in  any  court  having  jurisdiction  of 
the  subject-matter.  Said  suit  shall  be  prosecuted  m  the  name  of 
the  State  of  Tennessee,  and  conducted  by  the  attorney-general  of 
the  judicial  circuit  in  which  the  same  is  instituted,  under  the  direc- 
tion of  said  commissioners,  and  no  suit  so  instituted  shall  be  dis- 
missed without  their  consent.  All  moneys  so  collected  shall  be 
paid  into  the  State  Treasury.  If  upon  the  trial  of  any  cause  for  the 
recovery  of  the  penalties  provided  in  this  bill,  the  jury  shall  find 
for  the  State,  they  shall  assess  and  return  with  their  verdict  the 
amount  of  the  penalty  to  be  imposed  on  the  defendant  at  any 
amount  not  less  than  $100,  nor  more  than  $1000,  and  the  court 
ehall  render  judgment  accordingly. 

'^  Sec.  4.  Be  it  further  enacted,  that  in  all  suits  or  proceedings 
under  this  statute  the  defendant  may  give  in  evidence  tne  fact  that 
the  rates  or  terms  in  respect  to  which  exertion  is  alleged  had  been 
previously  approved  by  the  railroad  commission  hereinafter  estab- 
lifihed,  and  such  tcpproval  shall  be  prima  facie  evidence  that  such 
rates  or  terms  were  not  extortionate. 

"  Sec.  5.  Be  it  further  enacted,  that  no  rates  or  charges  for  ser- 
vice in  the  transportation  of  freight  over  any  railroad  shall  be  held 
or  considered  extortionate  or  excessive  under  any  proceeding  under 
this  act,  if  it  appears  from  the  evidence  that  the  net  earnings  of 
such  railroad  transporting  freight,  if  done  without  such  discrimi- 
nation on  the  basis  of  such  rate  or  charge,  together  with  the  net 
earnings  from  its  passenger  and  other  traffic,  would  not  amount  to 
more  than  a  fair  and  just  return  on  the  value  of  which  such  rail- 
roads with  its  appurtenances  and  equipments  to  be  assessed  for 
taxation. 

"  Sec.  6.  Be  it  further  enacted,  that  all  actions  to  recover  dam- 
ages under  this  act  shall  be  commenced  within  six  months  after  the 
cause  of  action  accrues. 

^^  Sec.  7.  Be  it  further  enacted,  that  the  foregoing  sections  of 
this  act  shall  not  take  effect  until  the  first  day  of  July,  1883. 

^^  Sec.  8.  Be  it  further  enacted,  that  it  shall  be  the  duty  of  all 
persons  or  corporations  in  this  State,  who  shall  own  or  operate  anv 
railroad  therein,  to  publish  by  posting  at  all  the  depots  the  tarifib 
of  rates,  which  have  been  approved  by  said  commission  for  trans- 
porting freights,  showing  the  rates  for  each  class,  including  gene- 
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ral  md  special  rates,  and  it  shall  be  anlawfnl  for  snch  person  or 
eorporation  to  make  any  rednction  or  rebate  from  snch  tarifi  in 
favor  of  any  person  or  corporation  which  shall  not  be  made  in 
favor  of  all  other  persons  or  corporations  by  a  change  in  snch  pub- 
fished  rates. 

^  Sec.  9.  Be  it  further  enacted,  that  it  shall  be  unlawful  and 
within  the  prohibition  of  this  act  for  any  raiboad  corporation  doing 
business  in  this  State,  to  make  any  contract,  agreement,  or  arrange- 
ment with  any  other  railroad  corporation,  or  with  anv  common 
carrier  by  water  in  respect  to  the  transportation  of  freights  of  any 
description,  from  any  place  within  this  State  by  which  it  is  to 
transport  only  a  certain  portion  of  such  freights,  or  by  which  it  is 
to  refuse  to  transport  such  freights  or  any  portion  thereof,  or  by 
which  any  common  carrier  by  water  is  to  refuse  to  transport  such 
freights  or  any  portion  thereof,  or  by  which  it  is  to  receive  any 
sum  of  money,  or  anything  of  value  for  not  transporting  all  or  any 
part  of  such  freights,  or  by  which  it  is  to  pay  any  sum  of  money, 
or  part  with  anything  of  value  as  an  inducement  to  any  other  rail- 
road corporation  or  common  carrier  by  water  not  to  compete  with 
it  in  the  transportation  of  such  freights,  or  bv  which  it  and  other 
railroad  corpo^tionB  or  common  earner  bj  water,  distribute  among 
themselves  lor  transportation,  according  to  percentages,  any  freights 
offered  for  shipment ;  and  railroad  corporations  are  required  to  re- 
move freights  when  delivered  or  offered  for  shipment  to  the  extent 
of  their  facilities  without  unnecessary  delay  ana  without  regard  to 
any  contract,  agreement,  or  arrangement  expressed  or  implied  as 
aforesaid,  and  all  railroad  corporations  refusing  or  neglecting  so  to 
do  are  hereby  declared  to  be  subject  to  the  penalties  imposed  by 
this  act. 

"  Sec.  10.  Be  it  further  enacted,  that  this  act  shall  not  prevent 
any  railroad  company  from  transporting  freight  free  of  diarge, 
provided  it  is  not  done  to  evade  the  provisions  of  this  act. 

'^  Sec.  11.  Be  it  further  enacted,  that  it  shall  be  the  duty  of  the 
governor  to  nominate  three  competent  persons,  one  from  each 
^and  division  of  the  State,  subject  to  the  confirmation  of  the  senate 
if  in  session,  who  shall  constitute  the  railroad  commission  of  the 
State  of  Tennessee,  and  the  commissioners,  after  qualifying,  as  pre- 
scribed in  section  11  of  this  act,  shall  proceed  to  elect  one  of  their 
number  as  president  and  one  as  secretary;  and  said  commissioners 
shall  hold  their  offices  until  the  first  day  of  January,  1885,  and 
their  successors  shall  be  elected  by  the  qualified  voters  of  the  State 
at  the  November  election,  1884,  and  every  two  years  thereafter. 

"  Sec.  12.  Be  it  further  enacted,  that  the  said  railroad  commis- 
sioners shall  be  State  officers,  and  before  entering  on  their  duties 
shall  take  the  oath  of  office  prescribed  for  other  State  officers,  and 
may  be  impeached  and  removed  from  office  for  the  same  causes, 
and  in  the  same  manner,  as  other  State  officers.     They  shall  hold 
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office  for  two  years  and  until  their  successors  respectively  are  duly 
elected  or  appointed  and  qualified,  and  any  vacancy  shall  be  filled 
by  the  governor ;  the  person  so  appointed  shall  hold  office  until  his 
successor  is  duly  appointed,  confirmed,  and  qualified  as  above  pro- 
vided. No  person  in  the  employ  of  any  railroad  corporation,  or 
other  person,  owning  or  operating  a  railroad  in  this  State,  or  own- 
ing any  stock  in  any  railroad  corporation,  shall  be  nominated  by 
the  governor  as  a  member  of  such  commission,  and  any  commis- 
sioner who  shall  accept  any  gift,  gratuity,  or  emolument,  or  em- 
ployment from  any  person  or  corporation  owning  or  operating  a' 
railroad  in  this  State,  during  his  continuance  in  oflBce,  except  a  per- 
mit for  himself  to  pass  over  the  railroad  of  such  person  or  corpo- 
ration, shall  forfeit  nisoflSce,  and  may  be  impeached  and  removed 
from  oflSce  for  that  cause,  as  well  as  any  of  the  causes  specified  by 
law  for  the  impeachment  of  other  State  officers. 

"  Sec.  13.  Be  it  further  enacted,  that  it  shall  be  the  duty  of  the 
commission  to  consider  and  carefully  revise  all  tariffs  of  charges 
for  transportation  of  any  person  or  corporation  owning  or  operat- 
ing a  railroad  in  this  State,  and  if,  in  the  judgment  of  tne  commis- 
sion, any  such  charge  is  more  than  just  and  reasonable  compensa- 
tion for  the  service  for  which  it  is  proposed  to  be  made,  or  if  any 
such  charges  amount  to  unjust  and  unreasonable  discrimination 
against  any  person,  locality,  or  corporation,  the  commission  shall 
notify  the  person  or  corporation  of  the  changes  necessary  to  reduce 
the  rate  of  charges  to  just  and  reasonable  compensation,  atid  to 
avoid  unjust  and  unreasonable  discrimination ;  when  such  changes 
are  made  or  when  none  are  deemed  proper  and  expedient,  tne 
members  of  the  commission  shall  append  a  certificate  of  its  appro- 
val to  such  tariff  or  charges,  and  in  case  such  change  shall  not  be 
made,  or  if  any  charge  subsequently  made  shall  not  conform  there- 
to, said  corporation  shall  be  held  prima  facie  guilty  of  extortion. 

"  Sec.  14.  Be  it  further  enacted,  that  it  shall  be  the  duty  of  said 
commission  to  hear  all  complaints  made  by  any  person  against  any 
such  tariff  or  rates  so  approved,  on  the  ground  that  the  same  in 
any  respect  is  for  more  than  just  and  reasonable  compensation,  or 
that  such  charges,  or  any  of  them,  amount  to  or  operate  so  as  to 
effect  unjust  and  unreasonable  discrimination,  sncli  complaint  must 
be  in  writing  and  specify  the  items  in  the  tariff  against  wliicli  com- 
plaint is  made,  and  if  it  appears  to  the  commission  that  there  may 
be  justice  in  the  complaint,  or  that  the  matters  ought  to  be  investi- 
gated, the  commission  shall  forthwith  furnish  to  the  person  or  cor- 
poration operating  the  railroads.a  copy  of  the  complaint,  together 
with  notice  that,  at  a  time  and  place  stated  in  the  notice,  the  tariff 
as  to  said  items  will  be  revised  by  the  commission,  and  at  such  time 
and  place  it  shall  be  the  duty  of  the  commission  to  hear  the  parties 
to  the  controversy,  or  by  counsel,  and  such  evidence  as  mayj)e 
offered,  oral  or  in  writing,  and  may  examine  witnesses  on  oath. 
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oonfonniDg  to  the  mode  of  proceedings  as  nearly  as  may  be  oon- 
Tenient  to  that  required  of  arbitrators,  giving  snch  time  and  lati* 
tnde  to  each  side,  and  regalating  the  opening  and  conclusion  of 
any  argument  as  the  commission  may  consider  best  adapted  to 
arrive  at  the  truth,  and  when  the  hearing  is  concluded,  the  com- 
mission shall  give  notice  of  any  changes  deemed  proper  by  them 
to  be  made,  to  the  person  or  corporation  operating  the  railroad. 
And  any  subsequent  charge  higher  than  the  amount  fixed  shall  be 
prima  facie  evidence  of  extortion.  And  all  railroad  companies  or 
persons  operating  railroads  in  this  State  shall  make  out  and  deliver 
for  revision  to  the  commissioners  a  schedule  of  their  rates  of 
charges  for  the  transportation  of  freights,  cars,  and  passengers, 
within  twenty  days  after  the  president  or  superintendent  is  notified 
by  the  commissioners  that  they  are  ready  to  consider  the  same,  and 
on  failure  to  do  so,  said  railroad  company,  or  other  persons  so 
operating  said  railroad,  shall  be  liable  to  a  fine  of  $100  for  every 
day  of  said  failure  after  the  expiration  of  said  twenty  days ;  and 
said  railroad  company  or  other  persons  operating  any  railroad  shall 
have  the  right  to  appear  and  make  such  proof  as  tney  may  desire 
in  regard  to  revision  by  said  commissioners,  under  such  regulations 
as  the  commissioners  may  prescribe. 

'^  Sec.  15.  Be  it  further  enacted,  that  said  commission  shall  have 
an  office  at  the  capital,  and  shall  meet  there  on  the  first  Monday  in 
every  month,  and  sbali  remain  in  session  until  all  business  beiore 
them  is  disposed  of ;  and  shall  hold  other  sessions  at  such  times 
and  places  as  may  be  necessary  for  the  proper  discharge  of  their 
duties,  or  as  the  convenience  of  parties  in  the  judgment  of  the 
commission  may  require.  The  members  of  said  commission  shall 
each  receive  a  salary  of  two  thousand  dollars,  unless  restrained  by 
law  from  the  performance  of  their  duties,  to  be  paid  as  the  salaries 
of  the  other  State  officers.  It  shall  be  the  duty  of  the  commission 
to  keep  a  record  of  all  its  proceedings,  which  shall  be  open  at  all 
times  to  the  inspection  of  tne  public. 

^^  Sec.  16.  Be  it  further  enacted,  that  all  money  paid  out  under 
this  act  shall  be  paid  on  warrant  of  the  comptroller  to  the  treasurer, 
as  by  law  provided,  including  such  sum  as  may  be  necessary  to 
procure  office  furniture,  stationery,  and  other  office  expenses,  in- 
cluding rent  of  office  of  said  commission :  provided  that  such  office 
expenses  shall  not  exceed  five  hundred  dollars  per  annum. 

"  Sec.  17.  Be  it  further  enacted,  that  whenever,  in  the  judgment 
of  the  railroad  commission,  it  shdl  appear  that  repairs  are  neces- 
sary upon  any  such  railroad,  or  that  any  addition  to  the  rolling 
stock,  or  any  addition  to  or  chanA  of  the  station  or  station-houses, 
or  any  change  in  the  rates  of  S-res  for  transporting  freight  or 
passengers,  or  any  change  in  the  mode  of  operating  the  road  and 
conducting  its  business,  is  reasonable  and  expedient  in  order  to 
promote  the  security,  convenience,  and  accommodation  of  tJie  pub- 
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HCy  they  shall  give  information  in  writing  to  the  corporation  of  the 
improvements  and  changes  which  they  adindge  to  be  proper,  and 
a  report  of  the  proceedings  shall  be  inclnded  in  the  annual  report 
of  the  commission  to  the  legislature. 

^  Sec  18.  Be  it  further  enacted,,  that  the  said  commissioners 
shall  have  the  riffht  to  pass  free  of  charge  in  the  performance  of 
dieir  duties  on  allthe  railroads  in  this  State.  That  s^d  commission- 
ers shall  have  general  supervision  over  all  the  railroads  of  Tennes- 
see, and  shall  examine  the  same  from  time  to  time,  and  keep  them- 
selves informed  as  to  their  condition,  and  the  manner  in  which 
they  are  operated  with  reference  to  the  security  and  accommodation 
of  the  public,  and  the  compliance  of  the  several  corporations  with 
their  charters  and  the  laws  of  the  State. 

^'  Sec.  19.  Be  it  further  enacted,  that  said  commission  shall,  as 
often  as  they  deem  it  necessary,  examine  the  6evei*al  railroads  in 
this  State,  and  shall  recommend  in  writing  to  the  sevei^al  railroad 
companies,  or  any  of  them,  from  time  to  time,  the  adoption  of 
sach  measures  and  regulations  as  said  commissioners  deem  condu- 
cive to  the  public  safety  and  interest. 

"Sec. 20.  Be  it  further  enacted,  that  the  managers  operating 
the  several  railroads  of  this  State  shall  furnish  the  said  commission 
with  all  the  information  required,  relative  to  the  management  of 
their  respective  lines,  and  particularly  with  copies  of  all  leases, 
contracts,  and  agreements  for  transportation,  with  express,  sleep- 
ing-car, or  other  companies,  to  which  they  are  parties,  with  schea- 
ules  of  tariff  rates. 

"  Sec  21.  Be  it  further  enacted,  that  the  several  railroad  com- 
panies, trustees,  or  receivers,  or  other  persons  operating  railroads 
m  this  State,  be  and  are  hereby  required  to  make  annual  returns  of 
their  business  to  the  board  of  commissioners  on  or  before  the  first 
day  of  September  of  each  year,  made  up  to  the  close  of  business 
on  the  thirtieth  day  of  June  next  preceding,  which  annual  returns 
shall  be  made  in  duplicate  in  the  manner  prescribed  by  said  com- 
missioners, upon  the  blank  forms  to  be  furnished  by  said  commis- 
sioners to  said  railroad  companies.  Any  railroad  company  which 
shall  neglect  or  refuse  to  make  such  terms  shall  forfeit  to  tiie  State 
$100  for  each  day  of  such  refusal  or  neglect. 

"  Sec.  22.  Be  it  further  enacted,  that  every  railroad  conjpany 
shall,  within  twenty-four  hours  after  the  occurrence  of  any  acci- 
dent to  a  train,  attended  with  serious  personal  injury,  on  any  por- 
tion of  its  line  within  the  limits  of  tne  State,  give  notice  of  the 
same  to  the  railroad  commissi#ners,  who,  upon  receiving  such 
notice,  or  upon  public  rumor  of  such  accident,  may  repair  or  dis- 
patch one  or  more  of  their  number  to  the  scene  ot  said  accident, 
and  inquire  into  the  facts  and  circumstances  thereof,  which  shall 
be  recorded  in  the  minutes  of  their  proceedings,  and  embraced  in 
their  annual  repoil. 
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^^Sec  23.  Be  it  farther  enacted,  that  the  said  commifisionera 
may  summon  and  examine,  nnder  oath,  snch  witnesses  as  they  may 
think  proper  in  relation  to  the  afiEairs  of  any  ndh-oad  company. 

"  Sec.  24:.  Be  it  further  enacted,  that  the  board,  through  their 
chairman,  shall  make  annnal  reports  to  the  governor,  on  or  before 
the  first  day  of  December  in  each  year,  for  transmission  to  the 
legislature,  of  their  doings  for  the  year  ending  on  the  thirtieth  day 
of  June  next  preceding,  containing  snch  facts  as  will  disclose  the 
actual  workings  of  the  railway  system  in  this  State,  and  such  sug- 
gestions  as  to  the  general  railroad  policy  of  the  State  as^may  seem 
to  them  appropriate.  They  shall  also  submit  such  recommendar 
tions  for  further  legislation  upon  the  subjects  of  railroads  as  they 
may  deem  necessary  or  advisable  for  the  interests  of  the  State. 

^^  Sec.  25.'  Be  it  further  enacted,  that  the  railroad  commissioners 
shall  have  at  all  times  access  to  the  list  of  stockholders  of  every 
corporation  operating  a  railroad  in  this  State,  and  may,  in  their  dis* 
cretion,  at  any  time,  cause  the  same  to  be  copied  in  whole  or  in 
part  for  their  own  information,  or  for  the  information  of  persons 
owning  stock  in  such  corporations. 

^^  Sec.  26.  Be  it  further  enacted,  that  it  shall  be  ther  duty  of  the 
railroad  commission,  by  correspondence,  conventions,  or  otherwise, 
to  confer  with  the  railroad  commissioners  of  other  States  of  the 
Union,  and  with  such  persons  from  States  having  no  railroad  com* 
missioners  as  the  governor  of  such  States  may  appoint,  for  the  pur- 
pose of  agreeing,  if  practicable,  upon  a  draft  of  statutes  to  be  sub- 
mitted to  the  legislature  of  each  State,  which  shall  secure  such  uni- 
form control  of  railroad  transportation  in  the  several  States,  and 
from  one  State  into  or  through  another  State,  as  will  best  subserve 
the  interest  of  trade  and  commerce  of  the  whole  country ;  and  said 
commission  shall  include  in  their  annnal  report  to  the  governor  an 
abstract  of  the  proceedings  of  any  such  conference  or  convention. 

"  Sec.  27.  Be  it  further  enacted,  that  no  person  holding  the  of- 
fice of  railroad  commissioner  shall,  during  his  continuance  in  office, 
personally,  or  through  any  partner  or  agent,  render  any  profes- 
sional services,  or  make  or  perform  any  business  contracts  with  or 
for  any  railroad  owned  or  operated  in  this  State,  excepting  con- 
tracts made  with  snch  railroad  in  its  capacity  as  common  carrier. 

^'  Sec.  28.  Be  it  further  enacted,  that  nothing  in  this  act  con* 
tained  shall  be  constructed  to  affect  in  any  manner  or  degree  the 
le^l  duties,  rights,  and  obligations  of  any  railroad  corporation  or 
other  person  owning  or  operating  any  railroad  in  this  State,  or  its 
legal  liability  for  me  consequences  of  its  neglect  or  mismanage- 
ment, whether  adjudged  by  said  commission  to  be  reasonable,  ex- 
pedient, and  proper,  or  not. 

^*  Sec.  29.  Be  it  further  enacted,  that  none  of  the  provisions  of 
this  act  shall  apply  to  any  railroad  now  being  constructed,  or  which 
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may  hereafter  be  be^n  and  constmcted,  in  this  State,  until  ten 
years  from  and  after  the  completion  of  snch  new  railroad. 

"^  Sec.  30.  Be  it  further  enacted,  that  witnesses  summoned  to  ap- 
pear before  said  commission  shall  be  entitled  to  the  same  per  diem 
and  mileage  as  witnesses  attending  the  circuit  court.  Witnesses 
summoned  by  the  commissioners  shall  be  paid  by  wairant  on  the 
treasury,  to  be  drawn  by  the  comptroller  on  the  certificate  of  the 
president  of  the  board,  oi  the  amount  to  which  such  witness  is  en- 
titled ;  witnesses  summoned  by  any  party,  to  be  paid  by  the  party 
by  whom  they  are  summoned.  And  the  commissioners  are  nere- 
by  clothed  with  the  same  power  to  enforce  the  attendance  of  wit- 
nesses as  is  now  possessed  by  any  court  of  record. 

'^Sec.  81.  Be  it  further  enacted,  that  this  act  take  effect  from 
and  after  its  passage,  the  public  welfare  requiring  it. 

"Passed  March  29, 1883.  W.  L.  Lbdgebwood, 

"  Speaker  of  the  House  of  Representatiyes. 

^^B.  F.  Alexander, 

^*  Speaker  of  the  Senate. 

"Approved  March  80, 1883.      Wm.  B.  Bate,  Governor." 

The  bills  further  averred  that  the  defendants  had  notified  the 
plaintiff  corporations  that  they  would  proceed  under  that  act  to  re- 
Tise  all  their  tariff  of  rates  within  the  State  of  Tennessee,  and  al- 
leged that  the  proposed  action  of  the  commissioners,  as  well  as  the 
ffiud  legislation,  were  in  violation  of  the  State  and  federal  constitu- 
tions in  several  respects,  not  necessary  to  report,  as  the  decision  of  . 
the  court  is  not  based  upon  them.  The  constitutional  provisions 
relied  upon,  together  with  the  averments  of  the  bills  pertinent 
thereto,  are  su^iently  stated  in  the  opinions. 

The  defendants  filed  their  affidavits  in  each  of  the  cases,  in  which 
they  denied  the  contention  of  the  plaintiffs  as  to  the  construction 
of  their  respective  charters,  and  the  all(^tions  upon  which  the 
validity  of  the  passage  of  the  act  was  attacked,  denied  that  the  act 
in  any  way  violated  the  constitutional  provisions  relied  on  by  the 
plaintiffs,  or  that  they  were  about  to  act  illegally  or  in  violation  of 
plaintiffs'  rights,  and  explained  in  detail  what  they  had  done  under 
the  act  in  respect  of  tne  plaintiffs'  roads,  and  what  course  of  con- 
duet  they  proposed  to  pursue.  They  averred  the  power  of  the  State 
to  pass  the  act,  and  elaoorately  detailed  certain  facta  in  the  conduct 
of  the  plaintiffs  respectively,  to  show  the  necessity  of  regulation  in 
order  to  prevent  the  unreasonable  and  unjust  charges  and  discrimi- 
nations of  which  affiants  alleged  the  plaintiffs  had  been  guilty,  in- 
eluding  excessive  charges  beyond  the  maximnm  prescribed  by  the 
respective  charters  of  the  plaintiffs.  They  also  expressed  a  great 
desire  to  exercise  their  powers  under  the  act  with  becomiti^  cau- 
tion and  moderation,  and  in  the  best  of  faith  to  the  railroad  coin- 
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panies  and  the  pnblic,  so  that  the  interests  of  all  should  be  reaaon- 
ably  promoted  and  protected. 

The  circuit  judge  granted  a  restraining  order,  and  directed  the 
application  for  a  preliminary  injunction  to  be  argued  at  Nashville 
before  himself  ana  the  two  district  judges  of  Tennessee. 

Ed.  Baxter,  East  &  Eogg,  Dickinson  &  Eraser,  and  Smith  A 
Allison  for  Louisville  &  N.  R.  Co. 

Wm.  M.  Baxter  for  East  Tennessee,  V.  &  G.  R.  Co. 

Vertrees  &  Vertrees  and  S.  F.  Wilson  for  defendants. 

Baxter,  J. — The  complainant,  the  Louisville  &  Nashville  R.  R. 
Oo.,  claims  to  be  a  corporation  and  citizen  of  Kentucky,  and  the 
defendants  are  the ''  milroad  commission,"  appointed  under  and  pur- 
suant to  the  act  of  March  30,  1883.  The  provisions  of  this  act,  so 
far  as  they  are  material,  will  be  recited  in  the  progress  of  this  opin- 
ion. It  is  enough,  for  the  present,  to  say  that  it  purports  to  vest 
the  defendants  with  general  supervision  of  all  the  railroads  and 
railroad  operations  in  Tennessee.  The  complainant,  who  owns  and 
operates  several  railroads  in  the  State,  contends — First,  that  said  act 
was  not  passed  in  the  manner  prescribed  and  according  to  the 
formalities  required  by  the  constitution,  or,  if  it  was,  it  was  not 
passed  in  the  form  in  which  it  has  been  promulgated ;  and,  second- 
ly, if  constitutionally  enacted,  it  is  repugnant  to  the  State  and  fed- 
eral constitutions,  and  therefore  void  and  inoperative.  It  further- 
more complains  that  the  defendants  are  about  to  enforce  the  same 
to  its  great  detriment  and  irreparable  injurpr,  and  prays  for  an  in- 
junction to  restrain  the  defendants  from  mterfering,  under  the 
color  thereof,  with  its  property  or  business.  Per  contra,  the  de- 
fendants insist  that  the  act  was  regularly  passed  as  promulgated,  and 
that  it  is,  in  all  of  its  provisions,  within  the  constitutional  prerogdr 
tives  of  the  general  assembly,  and  a  valid  enactment ;  and  that  tae 
enforcement  thereof  by  them  will  be  no  legal  wrong  of  which  the 
complainant  has  any  right  to  complain. 

Our  duty,  therefore,  is  to  inquire  and  determine  whether  there 
is  any  irreconcilable  repugnance  between  the  act  and  the  State  or 
federal  constitutions,  its  nrst  declaration  is  that  all  railroads  in 
the  State  are  public  highways,  over  which  all  persons  have  equal 
rights  of  transportation  for  tneir  persons  and  freight,  on  the  pay- 
ment of  a  just  and  reasonable  compensation  therefor.  To  this  we 
fully  assent.  Railroads  have  been  created  mainly  for  the  accom- 
modation of  the  public  and  to  facilitate  the  business  of  the  country. 
They  are  indispensable  to  the  rapid  and  cheap  ti*ansportation  of 
commercial  commodities.  Under  the  fostering  care  and  protection 
hitherto  extended  to  them,  they  have  expanded  into  huge  propor- 
tions. With  the  beginning  of  this  year  we  had  125,000  miles  of 
road,  representing  more  than  $5,000,000,000  of  capital,  giving  em- 
ployment to  500,000  people,  and  in  the  annual  receipt  of  more  thaa 
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|BOO,000,000  of  earnings.  They  permeate  eyerj  part  of  this  ex- 
tended country,  and  in  a  large  measure  monopolize  the  entire  in- 
land carrying  business.  Eyerybody,  from  the  very  exigencies  of 
business,  is  compelled  to  patronize  them.  In  this  regard  business 
men  are  left  without  any  option.  If  unrestrained  by  wholesome 
I^slation  the  public  would  be  very  much  at  their  mercy.  Th6y 
oould,  by  unjust  discriminations,  made  under  the  name  of  draw- 
backs, rebates,  or  other  disingenuous  pretences,  favor  friends  and 
oppress  opponents,  and  so  adjust  and  graduate  their  rates  according 
to  the  exigencies  of  fluctuating  markets,  as  to  secure  to  themselves 
or  those  who  operate  them  an  undue  proportion  of  advancing 
prices.  It  would,  therefore,  in  view  of  tnese  obvious  possibilities, 
oe  a  humiliating  confession  to  admit  that  there  was  no  reservea 
power,  either  in  the  court  or  the  legislature,  to  protect  the  public 
against  such  possible  abuses.  We  do  not  hesitate  to  affirm  the  ex- 
istence of  sucli  a  power.  Every  owner  of  property,  however  abso- 
late  and  unqualified  his  title,  holds  it  subject  to  the  implied  liabil- 
ity that  the  use  thereof  shall  not  be  injurious  to  the  public.  Eights 
of  property,  like  social  and  conventional  rights,  are  held  subject  to 
SQcn  reasonable  limitations  in  regard  to  their  enjoyment  as  shall 
prevent  them  from  being  injunous  to  the  rights  of  others,  and  to 
such  reasonable  restraints  and  regulations,  to  be  established  by  law, 
as  the  le^slature  may  from  time  to  time  ordain  and  establish.  It 
is,  in  this  principle,  applicable  alike  to  all  kinds  of  property,  gen- 
erally denominated  the  '^police  power"  of  the  State,  that  the  au- 
thority is  found  for  such  control  over  individuals  and  corporations, 
and  over  their  property,  as  is  necessary  to  insure  safety  to  all  and 
promote  the  public  convenience  and  welfare.  And  in  the  exercise 
of  this  reserved  authority  the  legislature  may  require  railroad  cor- 
porations and  persons  operating  railroads  in  the  State  to  observe 
precautionary  measures  against  accident,  forbid  unjust  discrimina- 
tion and  extortionate  charges,  and,  where  there  is  no  valid  contract 
to  the  contrary,  prescribe  a  reasonable  maximum  of  charges  for  the 
services  to  be  performed  by  .them,  and  enforce  the  same  by  appro- 

Criate  pains  and  penalties.  There  are  many  othfiT  things  that  may 
e  lawfully  exacted  of  them,  which  need  not  be  recapitulated  here. 
The  legislature,  however,  cannot,  under  the  pretence  of  regulation, 
deprive  a  corporation  of  any  of  its  essential  rights  and  pnvileges. 
In  other  woras,  the  rules  prescribed  and  the  power  exerted  must 
be  within  the  police  power  in  fact,  and  not  covert  amendments  to 
their  charters  in  curtailment  of  their  corporate  franchises.  Nor  can 
the  legislature,  in  the  exercise  of  this  power,  make  any  regulation 
m  contravention  of  the  State  or  national  constitution.  Every  stat- 
ute which  invades  vested  rights,  inflicts  punishment,  or  takes  pri- 
vate property  otherwise  than  by  due  process  of  law,  impairs  the 
obligation  oi  valid  contracts,  or  denies  to  any  one  or  more  persons 
the  equal  protection  of  the  law,  are  unconstitutional  and  invaJid. 
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Does  the  act  in  qnestion  violate  any  of  these  prindpleBt    As  we 
have  seen,  it  assames  to  vest  the  defendants  with  a  general  saper- 
vision  of  all  railroads  and  railroad  operations  in  the  State,  and  msikes 
it  their  daty  '^  to  consider  and  carefoll^  revise  the  tariflb  of  charges 
for  transportation,"  etc,  and  if,  in  their  jadgment,  the  rate  charged 
by  them  '^is  more  than  a  jnst  and  reasonable  compensation"  for 
the  service  to  be  performed,  or  if  snch  rate  ^^  amounts  to  nn jnst 
and  nnreasonable  discrimination"  against  any  person,  locality,  or 
corporation,  they  are  to  notify  said  corporations,  etc,  of  the  changes 
necessary  to  reduce  the  rate  to  '^  a  jnst  and  reasonable  compensa- 
tion," and  to  "  avoid  nn  jnst  and  nnreasonable  discrimination,"  and 
'^  when  snch  changes  are  made  or  deemed  unnecessary,"  said  commis- 
S]t>ners  are  commanded  to  append  a  certificate  of  approval  ;to  the 
schedule  of  charges  so  authorized  by  them,  and  the  rates  thus  fixed, 
approved,  and  certified  shall  be  prima  facie  evidence  of  the  reason- 
aoleness  and  justice  of  the  same;  but  they  are  nevertheless  subject 
to  revision  by  juries  as  will  be  hereinafter  shown.     The  act  dfoes 
not,  in  express  terms,  command  railroad  carriers  to  adopt  the  rates 
prescribed  by  the  commissioners,  but  provides  that  it  they  shall 
^^  exact  and  receive"  more  than  ^'  a  just  and  reasonable  compensar 
tioD."  or  "  demand  more  than  the  rates  specified  in  any  bill  of  lad- 
ing^' issued  by  them  respectively,  or  shall  for  their  "  advantage  or 
for  the  advantage  of  any  connecting  line,"  or  of  "  any  person  or  lo- 
cality ;"  or  if  such  railroad  corporation  makes  any  '^  unjust  or  un- 
reasonable discrimination,"  etc.,  (unless  in  the  fulfilment  of  an  ex- 
isting contract  or  some  contract  to  be  thereafter  made  for  the 
purpose  of  developing  some  industrial  enterprise,^  it  shall  be  held 
prima  facie  guilty  oithe  crime  of  extortion^  as  oefiDed  by  the  act, 
and  subjected  to  the  pains  and  penalties  therein  imposed;  and 
every  "  injured "  party  is  authorized  to  sue  for  each  extortionate 
charge,  and  recover  '^  ten  times  the  amount  of  the  damages  sus- 
tained," and  a  reasonable  fee  for  his  counsel,  unless  it  shall  appear 
that  the  alleged  extortionate  charge  conformed  to  fhe  rates  fixed 
by  the  commission,  in  which  contingency  (if  the  jury  shall  enter- 
tain the  opinion  that  the  rates  so  fixed  are  too  high  or  amount  to  an 
unjust  ana  unreasonable  discrimination),  they  are  required  to  find 
for  the  plaintiff,  but  only  for  his  actual  damages,  excluding  the  fee 
to  counsel.     Furthermore,  the  commissioners  themselves  are  not 
bound  by  the  rates  prescribed  by  them.    On  the  contrary,  they  are 
charged  with    the  duty  of   "investigating^'  and  " determining*' 
whether  any  of  the  provisions  of  said  act  are  violated,  and  when- 
ever satisfied  that  violations  thereof  have  occurred,  notwithstand- 
ing the  corporation  may  have  charged  the  rates  fixed  and  author- 
ized by  them,  they  are  peremptorily  commanded  by  the  statute  to 
bring  suits  for  every  such  violation  against  the  offender  in  the 
name  and  for  the  benefit  of  the  State ;  and  if  upon  the  trial  the 
jury  shall  believe  from  the  testimony  adduced  that  the  charges  are 
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^'nnjnst  and  xmreasonable,"  or  that  they  ^^  amount  to  nnjnst  and 
tmreasonable  diBcrimination,"  their  verdict  most  be  for  the  State, 
and  they  are  required  to  assess  and  return  therewith  a  penalty  of 
not  less  than  $100  nor  more  than  $1000,  and  the  court  sliall  render 
juc^ent  therefor. 

The  complainant  insists  that  the  act  is  too  indefinite  to  sustain  a 
suit  for  the  penalties  therein  imposed,  the  offences  for  wliich  said 

Senalties  are  to  be  inflicted  not  being  sufficiently  defined.  The 
efinition  of  the  two  principal  of  these  oflFences,  is, — First,  the  tak- 
ing of  "  unjust  and  unreasonable  compensation ;"  and,  secondly, 
the  making  of  '^  unjust  and  unreasonable  discriminations."  But 
what  is  nnjust  and  unreasonable  compensation,  and  unjust  and  un- 
reasonable discrimination  ?  And  can  an  action,  quasi  criminal,  be 
predicated  thereon  ?  It  was  expressly  held  to  the  contrary  in  the 
case  of  Cowan  v.  East  Tenn.,  V .  &  G.  R.  Co.,  decided  a  few  years 
since,  at  Knoxville,  (but  not  reported,)  because,  as  the  learned 
judge  said,  "  it  would  have  to  be  left  to  a  jury,  upon  the  proof,  to 
say  whether  the  difference"  in  the  rates  "  was  discrimination  or 
not,"  and  that  the  same  difference  ^^  might  in  one  instance  be  held 
a  violation  of  the  law  and  in  another  not,"  thus  making  the  guilt 
or  innocence  of  the  accused  dependent  upon  the  findmgoi  the 
juiy,  and  not  upon  a  construction  of  the  act.  "  This,"  lie  said,  "  I 
think  cannot  be  done."  If  this  decision  is  authoritative,  it  is  con- 
clusive of  this  part  of  this  case.  We  think  the  decision  clearly 
right.  Questions  as  to  what  is  a  reasonable  time  for  the  perform- 
ance of  a  contract,  or  reasoTiable  compensation  for  work  and  labor 
done  by  one  man  at  the  request  of  another  without  any  stipulation 
as  to  the  price  to  be  paid,  and  other  like  cases,  frequently  arise  in 
civil  controversies,  ^ut  the  law  furnishes,  in  all  such  cases,  a  stan- 
dard of  compensation  for  the  guidance  of  the  jury.  Without  such 
l^al  standard  there  could  be  no  reasonable  approximation  to  uni- 
form results ;  the  verdicts  of  juries  would  be  as  variant  as  their 
prejudices,  and  this  could  not  oe  tolerated.  To  thus  relegate  the 
administration  of  the  law  to  the  unrestrained  discretion  of  the  jury ; 
to  thus  anthorize  them  to  determine  the  measure  of  damages  and 
then  assess  the  amount  to  which  a  plaintiff  may  be  entitled,  would 
inevitably  lead  to  inequalities  ana  to  injustice.  Hence,  the  sta- 
tute under  consideration  undertakes  to  supply  this  desideratum  by 
which  juries  are  to  be  governed  in  the  determination  of  the  ques- 
tions submitted  to  them.  That  standard  is  '^  that  no  rates  or 
charges  for  service  in  the  transportation  of  freight  over  any  rail- 
road, shall  be  held  or  considered  extortionate  or  excessive  under 
any  proceeding  under  this  act,  if  it  appears  from  the  evidence  that 
the  net  earnings  .  .  .  from  its  passen^r  and  other  traffic  would 
not  amount  to  more  than  a  fair  and  just  return  on  the  value  of 
which  such  railroads  with  its  appurtenances  and  equipments  to  be 
asBessed  for  taxation." 
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This  definition  is  somewhat  obscnre.  Bnt,  however  interpreted^ 
it  does  not  obviate  the  objection  made  or  mitigate  its  force,  bnt  in- 
tensifies preexisting  doubts.  The  value  is  to  be  the  amount  at 
which  the  road,  its  appurtenances  and  equipments  are  ^^  to  be  as- 
sessed for  taxation."  JBut  what  assessment  is  to  govern  ?  The 
one  made  before  or  after  the  alle&^ed  overcharge  or  prohibited  dis- 
crimination ?  The  language  of  the  act  is,  ^'  to  be  assessed."  But 
we  will  not  tarry  here.  Suppose  the  value  satisfactorily  ascer- 
tained, how  and  upon  what  basis  are  tlie  net  earnings  to  be  com- 
puted? Is  the  estimate  to  be  based  on  past  receipts,  current 
income,  or  anticipated  earnings  ?  Is  the  accused  corporation  to  be 
held  to  anticipate  its  future  operations,  foresee  the  amount  of  its 
receipts  and  expenditures,  and  accurately  foreknow  its  future  pro- 
fits and  losses,  so  as  to  be  able  to  strike  a  balance  in  advance  of 
actual  results  in  order  to  make  its  charges  conform  to  the  require- 
ments of  the  statute  ?  If  so,  how  far  in  the  future  must  their  fore- 
knowledge extend  ?  These  are  some  of  the  many  difficulties  with 
which  railroad  companies  are  to  be  embarrassed,  and  against  which 
the  act  requires  them  to  provide.  But  we  will  suppose  these  to 
have  been  successfully  surmounted,  and  another  and  more  obsti- 
nate problem  remains.  These  corporations  are,  in  addition  to 
their  expenses,  allowed  to  charge  at  a  rate  that  will  insure  a  ''  fair 
and  just  return"  on  the  value  of  their  property.  But  what  is  a  fair 
and  lust  return  ?    This  vital  question  is  by  the  act  left  to  the  un- 

S[ualified  and  unrestrained  discretion  of  the  jury.  There  is  no 
egal  standard  erected  whereby  the  jury  can  measure  the  amount. 
One  jury  may  fix  it  at  two  or  three  per  cent  per  annum,  while 
another  jury  may,  in  view  of  business  contingencies  and  fluctuating 
values,  allow  six,  eight,  or  ten  per  cent,  and  their  action  would  he 
so  far  conclusive  as  to  be  beyond  the  revision  of  any  reviewing 
court.  The  facts  that  the  jury  are  to  ascertain  are — first,  the  net 
earnings ;  and,  secondly,  wnat  would  be  a  "  fair  and  just  return." 
The  ascertainment  of  net  earnings  involves  necessarily  an  inquiry 
into  the  gross  receipts  and  expenditures.  May  the  jury  revise  the 
expense  accoant,  and  if  so,  to  what  extent  ?  Both  the  earnings 
and  expenses  vary  in  accordance  with  the  exigencies  of  business. 
Are  rates  to  be  varied  in  accordance  with  the  nuctuating  fortunes 
of  railroad  operations?  If  so,  a  charge  reasonable  in  itself  and 
honestly  made  might  be  rendered  extortionate,  and  hence  criminal, 
by  a  reduction  of  expenses  or  an  unexpected  increase  of  business, 
or  a  charge  honestly  made  on  the  supposition  that  five  or  six  per 
cent  would  be  fair  and  just,  mi^ht  be  converted  into  a  crime  by 
the  verdict  of  a  jury  subsequently  rendered,  based,  it  maybe,  upon 
facts  transpiring  subsequent  to  the  alleged  violation  of  the  law. 

We  think  the  property  of  a  citizen — ^and  a  railroad  corporation 
is,  in  legal  contemplation,  a  citizen— Ksannot  be  thus  imperilled  by 
such  vague,  uncertain,  and  indefinite  enactments.   The  corporations 
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and  persons  against  whom  this  act  is  directed  can  do  nothing  under 
it  with  reasonable  safety.  They  may  take  counsel  of  the  commis- 
eion,  act  upon  their  advice,  and  nonestly  endeavor  to  conform  to  the 
statute.  But  if  a  inry  before  whom  they  may  be  subsequently 
arraigned,  shall,  in  tneir  judgment  and  upon  such  arbitrary  bagu 
as  they  are  at  liberty  to  adopt,  conclude  that  the  commissionelv 
misadvised  or  that  tne  managers  of  the  accused  railroad  corpora- 
tion made  a  mistake  in  regulating  their  charges  upon  a  five  per 
cent,  instead  of  a  four  per  cent  basis,  the  honesty  and  good  faith 
of  the  accused  will  go  lor  nothing,  and  penalty  upon  penalty  may 
be  added  until  the  defendants'  property  shall  be  gradually  trans- 
ferred to  the  public.  This  cannot  be  permitted,  ^Penalties  cannot 
be  thus  inflicted  at  the  discretion  of  a  jury.  Before  the  property 
of  a  citizen,  natural  or  corporate,  can  be  thus  confiscated,  the  crime 
for  which  the  penalty  is  inflicted  must  be  deflned  by  the  law-mak- 
ing power.  Tne  legislature  cannot  delegate  this  power  to  a  jury. 
If  it  can  declare  it  a  criminal  act  for  a  railroad  corporation  to  take 
more  than  a  ^'  fair  and  just  return"  on  its  investments,  it  must,  in 
order  to  the  validity  oi  the  law,  define  with  reasonable  certainty 
what  would  constitute  such  "  fair  and  just  return.-'  The  act  under 
review  does  not  do  this,  but  leaves  it  to  the  jury  to  supply  the 
omission.  No  railroad  company  can  possibly  anticipate  what  view 
a  jury  may  take  of  the  matter,  and  hence  cannot  know  in  advance 
01  a  verdict  whether  its  charges  are  lawful  or  unlawful.  One  jury 
may  convict  for  a  charge  made  on  a  basis  of  four  per  cent,  while 
another  might  acquit  an  accused  who  had  demanded  and  received 
at  the  rate  of  six  per  cent,  rendering  the  statute,  in  its  practical 
working,  as  unequal  and  unjust  in  its  operation  as  it  is  indefinite 
in  its  terms.  No  citizen,  under  the  protection  of  this  court,  can 
be  constitutionally  subjected  to  penalties  and  despoiled  of  his 

{property,  in  a  criminal  or  quasi  criminal  proceeding,  under  and  by 
orce  01  such  indefinite  legislation. 

The  act  furthermore  confiicts  with  the  eighth  section  of  the 
eleventh  article  of  the  State  constitution  and  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States.  The  first  of  these 
provides  that  "  the  legislature  shall  have  no  power  to  suspend  any 
general  law  for  the  benefit  of  any  particular  individual,  nor  to  pass 
any  law  for  the  benefit  of  individuals,  inconsistent  with  the  general 
laws  of  the  land  ;  nor  to  pass  any  law  granting  to  any  individual 
or  individuals  rights,  privileges,  immunities,  or  exemptions,  other 
than  such  as  may  be  by  the  same  law  extended  to  every  member 
of  the  community  who  may  be  able  to  bring  himself  within  the 
provisions  of  such  law ;"  and  the  last — ^the  fourteenth  amendment 
— ^prohibits  the  States  from  "  depriving  any  person  of  life,  liberty, 
or  property  without  due  process  of  law,  or  aenyin^  to  any  person 
within  their  jurisdiction  the  equal  protection  of  the  law."  It  is 
not  necessary  for  us  to  undertaKe,  in  this  case,  to  define  the  boun- 
16  A.  dk  B.  &  Om.— i 
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daries  or  limit  the  operation  of  these  jnst  constittitional  restrictionB 
upon  legislative  autnority.  Their  general  object  is  to  secure  to  all 
Citizens  in  like  circnmstances  an  equality  of  legal  rights,  and  to 

Srotect  minorities  and  other  interests  not  strong  enou^  to  protect 
lemselves  against  the  aggressions  of  the  majonty ;  to  restrain  all 
injurious  legislative  discrimination  against  persons  and  property ; 
to  compel  an  equal  distribution  of  the  burdens  of  government  upon 
every  citizen,  natural  or  corporate,  coming  fairly  within  the  pur- 
view of  the  law ;  and  to  give  to  every  one  an  equal  right  to  invoke 
the  remedies  prescribed  by  law  for  the  redress  of  wrongs  done^ 
either  to  his  person,  reputation,  or  property.  Such,  we  say,  is  the 
general  purp^  and  intent  of  these^^nWt^tional  provisions.  The 
accuracy  of  this  interpretation  is  not,  as  we  understand,  questioned 
by  the  defendants.  Their  contention  is  that  railroad  property  is, 
in  many  respects,  peculiar  in  its  characteristics  and  uses,  requiring 
l^islation  peculiarly  adapted  to  them,  and  that  to  so  legislate  is 
not  within  the  prohibitions  of  the  foregoing  constitutional  guaran-. 
ties,  as,  for  instance,  the  enactment  ot  a  statute  to  regulate  the 
running  of  trains  by  railroads.  We  admit  the  contention  that  it 
18  competent  for  the  legislature  to  enact  laws  for  the  government 
and  regulation  of  railroads,  and  that  the  same  could  not  be  ren- 
dered invalid  because  of  their  non-applicability  to  other  and  dis- 
similar properties.  But  it  does  not  follow  that  the  legislature  can 
enact  statutes  applicable  as  well  to  other  kinds  of  property  as  to 
railroads,  and  therein  discriminate  so  as  to  impose  heavier  burdens 
on  one  than  are  imposed  on  the  other.  Certainly,  they  cannot  so 
distinguish  as  between  different  railroad  companies  or  between 
railroad  corporations  and  persons  operating  railroads  in  competi- 
tion with  tnem.  Nevertheless,  the  act  in  question,  if  valid,  has 
made  this  discrimination  in  the  most  direct  and  positive  terms. 
Although  it  professes  to  provide  for  the  regulation  of  railroad 
companies  and  persons '  operating  railroads  in  this  State ;  and, 
although  both  are  common  carriers  by  rail,  use  the  same  kind  of 
machinery  and  motive  power,  are  under  eqnal  obligations  to  the 
public  and  to  their  patrons,  and  compete  in  business,  railroad  cor- 
porations are  thereby  burdened  with  pains  and  penalties  not  im- 
posed on  persons  operating  railroads  in  competition  with  them. 
Dj  the  first  section  of  the  act  both  are  declared  amenable  to  ^^  in- 
jured parties"  for  the  causes  therein  enumerated.  But  the  third 
section,  prescribing  penalties  in  favor  of  the  State,  as  hereinbefore 
stated,  for  charges  made  in  excess  of  what  a  jury  may  subsequently 
find  in  manner  aforesaid  and  upon  the  basis  stated,  to  be  more  than 
just  and  reasonable  compensation,  or  unjust  and  unreasonable  dis- 
crimination, is  expressly  confined  to  corporations.  Under  this  seo- 
tion,  corporations  are  subject  to  be  sued,  harassed,  and  worried  by 
expensive  and  ruinous  litigation,  and  to  the  payment  of  the  penalties 
and  costs  therein  provided,  while. persons  operating  railroads  in 
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active  competition  with  them,  engaged  in  the  same  kind  of  qnasi 
public  service  and  under  the  same  obligations  of  fidelity  and  dili- 
gence, are  exempt  therefrom. 

Another  and  like  invidious  discrimination  is  contained  in  sec- 
tion 13.  This  section  makes  it  the  duty  of  the  commissioners  to 
"  consider  and  carefully  revise  all  the  tariffs  of  charges  for  trans- 
portation of  any  person  or  corporation  owning  or  operating  a  rail- 
road in  this  State,  and  if,  in  their  judgment,  ^^  any  such  charge  is 
more  than  just  and  reasonable  compensation  for  the  service  for 
which  it  is  proposed  to  be  made,  or  if  any  such  charge  amounts  to 
unjust  and  unreasonable  discrimination  against  any  person,  locality 
or  corporation,"  the  commissioners  are  to  "notinr  the  person  or 
corporation  of  the  changes  necessary  to  reduce  tne  rate  to  a  just 
and  reasonable  compensation,  and  to  avoid  an  unjust  and  unreason- 
able discrimination;"  and  ^^when  such  changes  are  made,"  or 
^  when  none  are  deemed  proper  and  expedient,  the  commissioners 
are  to  append  a  certificate  ot  approval  to  such  tariff  of  charges, 
and  in  case  such  cbanee"  saggested  by  the  commission  ^'  shall  not 
be  made,"  or  if  "  any  charge,  subsequently  made,  shall  not  conform 
thereto,"  said  '^  corporation  shall  be  held  prima  facie  guilty  of  ex- 
tortion." It  is  corporations,  and  not  persons  operating  railroads, 
who  are  to  be  held  prima  facie  guilty  of  extortion  under  this  sec- 
tion, and  it  is  corporations,  and  corporations  only,  who  can  be 
punished  under  its  provisions,  and  thus  it  appears  the  act  is,  in  its 
severest  features,  more  exacting  and  oppressive  of  corporations  than 
of  persons  operating  railroads,  the  former  being  subjected  to  pen- 
alties and  to  punishment  from  which  the  latter  are  exempt.  But 
the  unconstitutional  discrimination  of  this  act  is  not  confined  to 
discrimination  between  railroad  corporations  and  persons  operating 
railroads,  but  extends  to  a  discrimination  between  mlroad  corpora- 
tions themselves,  the  twenty-ninth  section  thereof  expressly  de- 
claring that  "  none  of  its  provisions"  shall  apply  to  any  railroad 
then  being  "  constructed,"  or  which  might  thereafter  be  "  begun 
and  constructed  in  the  State,"  until  ^^  ten  years  from  and  after  its 
completion."  Wherefore  this  distinction  between  existing  roads 
and  roads  to  be  thereafter  built  ?  If  the  act  was  a  proper  regula- 
tion, why  not  apply  it  to  roads  to  be  hereafter  built  ?  If  the  leg- 
islature can  thus  draw  the  line  between  different  railroads  based  on 
the  date  at  which  they  were  or  are  to  be  constructed,  where  and  at 
what  point  is  legislative  discrimination  to  cease  ?  If  the  legislature 
can  thus  discriminate  between  new  and  old  roads,  it  can  assume 
anv  other  arbitrary  basis  in  support  of  invidious  legislation,  and  in 
this  way  oppress  one  interest  for  the  benefit  of  another ;  and  if  it 
can  do  this,  the  foregoing  wise  and  just  provisions  of  the  State  and 
national  constitutions,  intended  to  secure  an  equality  of  rights  to 
every  citizen,  may  as  well  be  eliminated  from  tnose  saci*ed  instru- 
ments. 
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NotwithBtanding  the  act  onder  consideration  profefises  to  rega- 
late  railroad  operations,  it,  in  effect,  places  the  bnBinees  of  all  rail- 
road corporations  in  the  State  nnder  defendants*  supervision  and 
control.  In  addition  to  the  aothority  to  revise  their  tarifb  of 
chaises,  as  hereinbefore  shown,  the  commissionerB  may,  for  nndis- 
clos^  reasons,  and  without  accountability  to  any  one,  give  better 
rates  to  one  corporation  than  to  another.  And  (section  17)  when- 
ever, in  their  juogment,  ^^  it  shall  appear  that  repairs  are  neceesary,'' 
or  that  '^  additional  rolling  stock''  is  needed,  or  ^'  any  diange  of 
stations  or  station-houses,"  or  ^'any  change  in  rates"  are  desirable, 
or  ^'  change  in  the  mode  of  operating  any  road,  and  conducting  its 
business  is  reasonable  or  expedient,"  the  commissioners  '^  shall  give 
information  in  writing"  to  the  corporation  of  the  ^'improvements 
and  changes  which  they  may  adjudge  proper,"  etc.  These  powers, 
in  addition  to  the  autnority  to  prescribe  rates,  include  all  the  in- 
cidents pertaining  to  the  absolute  ownership  of  property.  In  the 
exercise  of  them  the  commission  can  limit  receipts  and  dictate  ex- 
penditures, insure  prosperity  to  one  company  and  drive  another 
mto  bankruptcy,  and  assume  the  management  and  control  of  the 
business  and  operations  of  every  railroad  corporation  in  the  State. 

But  the  defendants  say  that  their  revisions  of  tariff  rates  and 
suggestions  in  regard  to  the  methods  of  conducting  business  are 
not  obligatory  on  the  railroad  corporations ;  that  ue  statute  is 
advisory  and  not  mandatory  in  its  terms.  This  is  true ;  upon  the 
face  of  it,  the  railroad  companies  are  left  to  adopt  or  reject  tne  rates 
fixed,  and  i^ore  the  suggestions  made  by  the  commissioners.  But 
if  they  decline  to  conform  to  the  rates  fixed  by  the  commissioners 
they  do  so  at  the  peril  of  subjecting  themselves  to  a  multiplicity 
of  suits  by  the  State  and  by  individuals,  to  be  tried  by  juries  inter^ 
ested  in  the  reduction  of  cnai^es,  and  upon  the  anomalous  princi- 
ples declared  by  tiie  act,  which,  by  force  of  the  prima  facie  effect 
therein  given  to  the  ex  parte  action  of  the  commissioners,  reverses 
the  presumption  of  innocence  hitherto  accorded  to  aU  defendants 
in  criminal  or  quasi  criminal  proceedings,  and  casts  the  burden  of 
exculpation  on  the  accused.  That  such  litigation  will  follow  is 
not  at  all  problematical ;  it  is  certain.  The  authors  of  this  statute 
have  been  careful  to  pkuoe  this  beyond  doubt.  It  is  therein  made 
the  imperative  duty  of  the  commissioners,  in  the  event  any  railroad 
company  refuses  to  adopt  the  rates  to  be  prescribed  by  them,  to 
institute  and  prosecute  a  suit,  as  hereinbefore  stated,  for  every 
overcharge ;  and  the  juries  called  to  try  them,  will,  by  the  express 
command  of  the  statute,  be  compelled  to  find  against  the  defend- 
ants and  assess  the  penalties  imposed,  unless  defendants  establish 
by  affirmative  proof  that  its  future  net  earnings,  on  the  arbitrary 
basis  declared  by  the  act,  will  not  exceed  a  fair  and  just  return  on 
the  value  of  its  property  to  be  assessed  for  taxation,  the  jury  being 
'the  exclusive  juages  of  what  a  fair  and  just  return  is.    This  ma<£ 
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is  expreflsly  commanded.  But  ^^  injured  partieB"  are  left  to  the 
exercise  of  their  own  discretion  whether  they  will  sue  or  not. 
Kevertheless,  by  way  of  inducement,  the  prima  facie  effect  given 
by  the  act  to  the  judgment  of  the  commissioners  supplies  them 
with  the  requisite  proof  to  sustain  their  actions,  and,  as  an  addi- 
tional encouragement,  the  act  offers  ten  times  the  amount  of  the 
damans  sustamed,  aiyl  a  reasonable  attorney's  fee,  to  be  paid  by 
the  railroad  company.  No  railroad  company  in  the  State  can  suc- 
cessfully cope  With  the  litigation  that  wul  inevitably  follow  a  re- 
fusal by  it  to  conform  to  the  requirements  of  the  commissioners  in 
the  particular  mentioned.  Through  the  indefinite  terms  of  the 
statute,  severity  and  multiplicity  oi  its  penalties,  the  impossibility 
of  determining  in  advance  of  the  verdict  of  a  jury  in  the  particu- 
lar case,  what  is  and  what  is  not  a  violation  of  its  provisions,  the 
power  conferred  or  attempted  to  be  conferred  on  juries  to  define 
the  offence  and  then  inflict  punishment,  coupled  with  the  ex  post 
facto  effect  given  to  their  verdict,  involves  everything  in  uncer- 
tainty and  commits  every  railroad  corporation  in  the  State  to  the 
mercy  of  the  commission.  By  the  slow  but  certain  operation  of 
this  statute,  the  commission  can,  if  they  want  to,  gradually  take 
and  appropriate  all  the  railroad  property  in  the  State  to  the  public 
use,  without  that  just  compensation  provided  for  by  the  constitu- 
tion. ^  In  a  word,  the  commission,  under  the  terms  of  this  act, 
hold,  in  so  far  as  railroad  corporations  are  concerned,  the  issue  of 
life  and  death  as  in  the  hollow  of  their  hands. 

Of  what  avail,  then,  is  the  su^estion  that  the  powers  of  the 
commission  are  only  advisory  ?    To  wl)om  and  in  relation  to  what 
is  their  advice  to  be  given?    They 'speak  to  the  owners  of  $50,- 
000,000  of  railroad  property ;  and,  although  they  may  speak  in  the 
most  deferential  language,  the  companies  to  whom  their  gentle  ad- 
monitions are  to  be  addressed,  thoroughly  understand  and  justly 
appreciate  the  unlimited  authority  with  which  they  are  clothed  by 
tne  act,  the  uncertainties  ahead,  the  dangers  with  which  they  are 
environed,  «ind  the  i*uinous  litigation  to  which  they  will  be  exposed 
if  they  decline   to  adopt  the  suggestions  made,  and  they  will, 
therefore,  with  a  lively  sense  of  tneir  utter  helplessness,  cravenly 
submit  to  the  will  of  the  commission,  although  such  submission 
may  remote^ly  involve  the  company  in  hopeless  insolvency.    Like 
apprehension  would  continue  them  the  ready  and  flexible  tools 
of  the  power  thus  placed  over  them,  and  the  expressed  wishes  of 
the  commission  would,  in  every  instance,  be  accepted  and  acted 
upon  as  if  it  was  a  positive  command.    No  prescience  is  requisite 
to  forecast  the  consequences.    The  commission  would  become  the 
practical  managers  of  all  our  railroads.    They  are  to  be  elected 
every  two  years  by  a  popular  vote.    In  the  absence  of  some  radical 
change  of  party  methods,  the  commission,  to  be  elected  from  time 
to  time,  would  represent  and  execute  the  policy  of  the  dominant 
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partj^  and,  luioonBcioiiBly  or  intentionally,  manipnlate  this  ffreat 
interest  for  the  beneiit  of  the  political  organization  to  which 
they  belong.  Railroad  property,  on  the  sncc^ssfal,  judicious,  and 
jnst  management  of  which  the  fntnre  growth  and  prosperity  of  the 
State  so  essentially  depend,  would  become  the  prey  of  the  spoils- 
men ;  and  an  irresponsible  oligarchy,  far  more  dangerous  to  political 
morals  and  the  business  interests  of  Tennessee  tnan  any  possible 
railroad  combination,  would   be  firmly  established  in  our  midst. 

We  do  not,  by  these  comments,  intend  to  cast  any  imputation, 
upon  the  defendants.  There  is  nothing  in  this  record  which,  in 
any  degree,  impugns  either  their  actions  or  motives.  So  far  as  we 
can  see,  they  have,  in  good  faith,  endeavored  to  perform  their 
duties  as  they  understand  them.  Our  object  is  simply  to  point  out 
the  extraordinary  powers  attempted  to  be  conferred  by  the  act^ 
and  to  indicate  the  lar^  opportunities  which  it  affords  for  an 
abuse  of  power  and  an  invasion  of  vested  rights  under  the  color 
of  authonty ;  how  it  is  that  railroad  organizations  could  be  sub- 
jected to  party  service  under  its  provisions  and  be  manipulated  as 
well  against  as  in  furtherance  of  the  public  interests,  and  to  say,  in 
the  language  of  the  supreme  court  of  Tennessee,  in  the  case  of 
Famsworth  v,  Vance,  2  Coldw.  108,  that  "  this  tremendous  power'' 
does  not,  as  we  think,  ^^  lurk  within  the  principles  of  legislative 
power.''  We  repeat,  the  regulating  power  of  the  legislature  and 
the  courts  is  sufficient  to  compel  raflroad  companies  to  perform  all 
their  undertakings  in  favor  of  the  public,  and  to  prevent  or  punish 
all  derelictions  of  duty.  The  legislature  can  enact  laws,  within 
constitutional  limits,  for  the  regulation  of  railroads  and  railroad 
operations,  but  it  cannot  lawfully  authorize  a  commission,  by  direct 
or  indirect  legislation  intended  to  accomplish  that  end,  or  neces- 
sarily involving  that  result,  to  take  control  of  their  business  and 
operations.  Such  legislation  would  be  an  unauthorized  and  un- 
constitutional invasion  of  private  rights.  The  act  is  also,  as  we 
think,  a  regulation  of  inter-otate  commerce,  and  to  that  extent  an 
intrusion  upon  the  exclusive  legislative  authority  of  Congress. 
The  reasons  for  this  belief  will,  oy  special  request,  be  stat^  by 
brother  Hammond. 

Other  objections  to  the  constitutional  validity  of  the  statute, 
which  we  think  are  entitled  to  grave  consideration,  have  been 
urged  in  ai^ument.  But  as  those  already  discussed  are  decisive  of 
the  case,  we  do  not  deem  it  necessary  to  further  consider  or  dis- 
cuss them  in  this  case. 

The  prayer  of  complainants  for  a  preliminary  injunction  will  be 
granted. 

Hammond,  J. — ^It  is,  in  our  judgment,  a  grave  misapprehension 
of  the  Granger  Cases  to  affirm  that  they  support  the  legislation 
involved  in  this  controversy.    Munn  r."  Illinois,  94  U.  S.  118 ; 
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Chicago,  etc.y  B.  Co.  v.  Iowa,  Id.  155 ;  Peik  v.  Chicago,  etc.,  B.  R. 
Id.  164: ;  Chicago,  etc,  R.  R  v.  Ackley,  Id.  179  ;  Winona,  etc.,  R 
R  V,  Bls^e,  W.  180 ;  Stone  v.  Wisconsin,  Id.  181 ;  Shields  v. 
Ohio,  95  U.  S.  319.  The  overshadowing  question  in  those  cases, 
obyionslj,  was  that  arising  ont  of  the  claim  to  entire  exemption 
from  all  legislative  control  over  their  business  by  the  warehousemen 
and  common  carriers.  This  claim  thej  based  upon  the  supposed 
inviolability  of  their  property  rights,  and  the  leading  feature  of 
the  decisions  is  that  they  had  not  been  '^  deprived  of  tlieir  prop- 
erty without  due  process  of  law"  by  legislation  regulating  the 
maximum  of  charges  they  might  make,  because  they  iiad,  like  fer- 
rymen, millers,  etc.,  embarked  their  property  in  a  business  alSeeted 
with  a  public  interest,  whereby  it  ceased  to  be  juris  privati  only. 
The  court  said  comparatively  little  upon  the  subject  of  inter-State 
commerce  in  its  relation  to  such  legislation,  and  it  is  somewhat 
difficult,  from  the  meagre  report  of  the  cases,  on  that  point,  to  un- 
derstand the  language  of  the  court  on  this  topic,  but  when  they 
are  read,  in  the  light  of  previous  and  subsequent  decisions,  on  that 
especial  subject,  mere  is  no  difficulty  whatever  in  reaching  a  full 
understanding  of  its  meaning.  The  decisions  amount,  we  think, 
only  to  this — where  a  warehouseman  or  common  carrier  is  engaged 
in  the  storage  of  goods  or  their  carriage  within  a  State,  and  exclu- 
sively within  it,  the  rates  of  charges  for  such  business  are  subject 
to  legislative  control  by  the  State,  and  the  fact  that  such  legisla- 
tion may  indirectly  and  remotely  affect  commerce  between  the 
States  does  not  invalidate  it ;  because,  if  Congress  has,  by  reason  of 
this  indirect  and  remote  relation  of  such  local  business  to  inter- 
State  commerce,  any  right  to  assert  control  over  what  is  primarily 
domestic  commerce  only,  it  is  to  be  presumed,  until  Congress  acts, 
that  it  does  not  intend  to  displace  the  right  of  the  State  to  control 
its  domestic  commerce. 

While  it  does  not  appear  by  the  report  of  these  cases,  it  is  famil- 
iar to  all  who  are  informed  about  the  general  character  of  the  dia- 
cussions  had  over  these  questions,  that  the  raili*oad  companies  have 
contended,  at  all  times  and  in  all  places,  that  there  is  such  a  neces- 
sary co-relation  and  interdependence  between  domestic  commerce 
by  rail  within  a  State  and  that  which  is  carried  on  among  the  States, 
and  between  local  and  through  rates  of  charges  for  transportation 
and  competitive  rates  from  more  or  less  distant  points,  that  local 
rates  cannot  be  regulated  by  the  several  States,  or  any  one  of  them, 
without  disturbing  disastrously  all  rates  whatever,  thereby  seri- 
ously and  directlv  affecting  inter-State  commerce.  It  was  undoubt- 
edly in  reply  to  this  argument  that  the  decisions  were  directed,  and 
there  is  no  denying  that  thev  close  the  argument  and  preserve  the 
right  of  State  control,  notwithstanding  any  disturbance  it  may  oc- 
casion rates  for  transportation  between  the  States.  But  there  is 
a  vast  differenoe  between  that  principle  and  the  argument  made 
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here  in  support  of  this  leg^slatioii,  tint  until  Congrees  cliooflee  to 
r^alate  inter-Stateeommeroe  in  respeet  to  rrntee  for  transportation 
from  one  to  another  State,  the  States  way  r^tnlate  it,  each  within 
its  own  limits.  It  is  applying  the  doctrine  of  the  supreme  conrt, 
in  these  cases,  to  an  entirelj  different  subject-matter.  To  say  that 
the  State  may  regulate  the  rates  of  transportation  for  its  domestic 
commerce  until  Congress  chooses  to  exercise  any  power  it  may 
hare  over  that  transportation,  because  of  its  more  or  less  intimate 
connection  with  commerce  between  the  States,  is  one  thing,  and 
to  say  that  all  rates  of  transportation  on  articles  in  transit  within 
the  borders  of  the  States,  whether  passing  between  two  or  more 
States  or  not,  concern  domestic  commerce,  and  are  pro  hac  vice 
aubject  to  State  control,  is  quite  another. 

One  of  the  learned  counsel  for  defendants  seemed  to  shrink 
from  taking  this  position  at  the  argument,  struggling  in  the  face 
of  the  plain  language  of  the  act  to  somewhat  confine  its  operation 
to  local  limits,  but  the  other,  following  the  attorney-general  of 
Illinois,  in  People  v.  Wabash,  etc.,  R  K.  104:  111.  476 ;  s.  c,  105 
111.  236  (7  Am.  and  Eng.  R.  R  Cas.  628 ;  s.  c,  12  Am.  and  Eng. 
R.  R.  Cas.  10),  boldly  assumed  that  until  Congress  acts,  the  Legis- 
lature may  regulate  all  rates  for  carriage  "  within  the  State,"  no 
matter  where  the  carriage  is  to  be  done,  on  the  theory  that  it  is 
the  act  of  making  the  charge  or  rate  for  transportation  that  the 
State  condemns  or  reflates,  and  not  the  transportation  itself; 
wherefore  its  effect  on  luter-State  commerce  is  only  indirect.  By 
this  counsel  mean — for  the  illustration  was  put  to  test  the  argu- 
ment— that  the  State  may  regulate  charges  on  a  car-load  of  coal 
coming  from  the  Ohio  river  at  Cincinnati,  or  Louisville,  to  Nash- 
yille,  or  passing  through  the  State  to  Montgomery,  so  long  as  the 
regulation  is  confined  to  the  charges  for  transportation  over  those 
mfles  of  the  route  within  the  boundary  of  Tennessee.  But  we  do 
not  think  this  is  what  the  supreme  court  means  in  the  Granger 
Oases.  It  is  true,  counsel  say  this  is  only  affecting  inter-State  com- 
merce "incidentally,"  but  they  are  driven  to  this  because  the 
supreme  court  has  declared  that  it  can  onlv  be  so  affected.  But 
for  that  exigency  it  is  probable  no  ingenuity  would  surest  that 
the  control  of  compensation  for  the  carriage  of  goods  was  not  a 
direct  control  of  the  carriage  itself,  nor  that  the  control  of  a  part 
was  not  as  direct  in  its  action  as  the  control  of  the  whole  compen- 
sation. Kor  does  it  in  the  least  change  this  result  to  affirm  that  it 
is  the  act  of  making  an  unjust  charge  or  discrimination  at  which 
the  law  is  aimed.  What  is  making  the  charge?  Plainly,  it  is 
simply  the  act  of  contracting  for  the  transportation,  and  the  opera- 
tion of  the  law  is  just  as  direct  when  the  contract  is  forbidden,  or 
regulated  as  to  its  terms,  as  when  the  act  of  transportation  itself  is 
forbidden  or  only  permitted  on  those  terms,  ft  is,  in  fact,  the 
most  direct  and,  of  all  regulations,  the  most  vital  to  that  intercourse 
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we  eall  oommeree,  to  control  the  oompensatioD  for  that  transporta- 
tion by  which  an  exchange  of  the  commodities  is  effected ;  for 
without  the  transportation  there  can  be  no  exchange  between  dif- 
farent  places,  and  it  is  therefore  the  chief  element  of  inter-State 
commerce.  It  is  like  saying  the  control  of  the  circulation  of  tlie 
blood  for  a  space  of  one  inch  along  the  aortal  trunk  affects  the 
victim's  life  only  "incidentally,"  to  say  that  the  control  of  the 
rates  of  compensation  of  that  part  of  a  great  line  of  inter-State 
commerce,  lying  between  the  boundaries  of  a  State,  so  affects  that 
oommerce.  The  injury  may  be  small,  but  it  is  none  the  less  direct, 
and  not  at  all  incidental,  because  it  is  only  slight.  And,  as  the 
eircnit  judge  well  remarked  at  tlie  argument,  it  Tennessee  may 
control  the  rates  for  inter-State  commerce  within  its  limits.  Ken- 
tucky  may,  and  so  on  until  the  States  have  usurped  the  regulation 
of  the  whole  matter.  Indeed,  this  act  of  the  legislature  seems  to 
be  grounded  on  this  very  notion,  for  we  find  in  section  26  that  the 
railroad  commissioTi  is  constituted  a  kind  of  diplomatic  agency  to 
accomplish  that  purpose.     It  enacts : 

"  That  it  shall  be  the  duty  of  the  railroad  commission,  by  corre- 
spondence, conventions,  or  otherwise,  to  confer  with  the  railroad 
commissioners  of  other  States  of  the  Union,  and  with  such  persons 
from  States  having  no  railroad  commissioners  as  the  Governor  of 
such  States  may  appoint,  for  the  purpose  of  agreeing,  if  practical 
ble,  upon  a  draft  of  statutes  to  be  submitted  to  the  legislature  of 
each  State,  which  shall  secure  such  uniform  control  of  railroad 
transportation  in  the  several  States,  and  from  one  State  into 
or  through  another  State,  as.  will  best  subserve  the  interest 
of  trade  and  commerce  of  the  whole  country;  and  said  com- 
mission shall  include,  in  their  annual  report  to  the  Governor,  an 
abstract  of  the  proceedings  of  any  such  conference  or  convention." 

It  was  to  obviate  the  necessity  for  making  commercial  treaties — 
and  in  effect  this  section  is  a  provision  for  such  treaties — and  to 
avoid  the  danger,  confusion,  and  disaster  certain  to  result  to  com- 
merce between  the  States  from  this  power  of  sovereign  States  over 
that  commerce  that  the  exclusive  power  was  conferred  upon  the 
federal  government  "  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States  and  with  the  Indian  tribes."  Const. 
art.  1,  §  8.  This  operates  as  a  necessary,  wise,  and  self-imposed 
'limitation  upon  the  otherwise  sovereign  power  of  the  States  over 
the  subject.  It  is  not  a  police  power  in  any  proper  sense,  and  in 
our  judgment  much  contusion  nas  arisen  by  so  treating  it  in  the 
struggle  to  find  some  method  of  evading  the  federal  compact  to 
surrender  it.  It  belongs^  it  may  be,  to  that  immense  and  almost 
illimitable  residuum  of  governmental  power  which  has  not  been 
technically  classified  ;  but  if  it  has  been,  there  is  no  better  name 
for  it  than  that  by  which  it  is  known  among  all  nations — the  com* 
mercial  power ;  or,  as  it  is  called  in  the  constitution  itself,  the 
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power  to  regulate  commerce*  It  is  one  of  the  chief  f  nnctions  of 
all  governments  to  promote  and  enoonrage  the  interchange  of  com- 
modities and  intercourse  of  the  people  among  themselves  and  with 
foreign  nations  and  neighboring  States.  In  the  exercise  of  this 
power  innumerable  laws  are  made,  and,  in  matters  relating  to  the 
mternational  or  inter-State  concerns  of  commerce,  treaties  and 
compacts  are  formed,  of  which  the  federal  constitution  is,  in  this 
respect,  a  conspicuous  example. 

If  the  interchange  or  intercourse  be  ^^  within  the  State,"  it  is 
properl  V  called  domestic  commerce,  if  from  one  to  another,  inter- 
national, or,  as  to  our  Union,  inter-State  commerce;  and  the  Gov- 
ernment may,  and  often  does,  where  it  can  control  at  all,  under 
this  power  ^'  to  regulate  commerce,"  control  the  instrumentalities 
of  that  commerce.  There  are,  to  be  sure,  certain  limitations  on 
the  power,  as  on  all  itis  other  powers,  arising  out  of  the  laws  of 
private  ri^ht  and  private  property  ;  but  it  is  too  late  now  to  deny, 
m  view  of  these  decisions  oi  the  supreme  court,  that  charges  for 
transportation  are  a  matter  of  public  concern,  the  private  property 
engaged  being  dedicated,  so  to  speak,  to  a  public  use,  and  the  Gk>y* 
emment  may  therefore  exercise  certain  legislative  control  of  these 
charges.  But  non  constat  that  the  States  may,  under  our  system 
of  government,  exercise  it.  If  it  be  domestic  transportation, 
wholly  within  die  State,  they  may ;  nor  does  it  cease  to  be  wholly 
within  because  the  thing  transported  has  come  from  without,  nor 
because  it  may  be  destined  to  ffo,  ultimately,  beyond  the  State ;  bat 
the  particular  transportation  ^r  which  the  change  is  made  mi^t  be 
whollv  within  the  State.  If  it  be  partly  within  and  partly  with- 
out, the  State  cannot  regulate  that  within  and  leave  the  federal 
power  to  act  on  that  without,  but  has  no  control  whatever  over  the 
charges  for  such  a  transportation.  It  is  in  the  very  nature  of  the 
thing  itself  not  local  or  of  domestic  concern,  and  the  States  have 
no  more  power  by  such  a  construction  or  characterization  to  re^- 
late  the  rates  by  the  uniform  le^slation  suggested  by  the  section 
of  the  act  just  quoted  than  they  have  to  so  regulate  the  rates  of 
postage  or  the  weights  of  coins.  That  Congress  refrains  from 
establishing  such  uniform  regulation  only  indicates  an  expression 
of  the  federal  will  that  the  rates  shall  be  left  to  regulate  them- 
selves under  the  ordinary  economic  laws  that  govern  the  com- 
merce between  the  States.  Declamation  and  argument  in  favor  of 
the  wisdom  or  necessity  for  some  regulation  are  appropriate  in  the 
halls  of  Congre^  at  the  ballot-box,  or  wherever  the  State,  as  one  of 
the  federal  units^  may  bring  its  power  to  bear  upon  the  federal  will, 
but  they  cannot  and  diould  not  influence  the  courts,  State  or  federal, 
to  evade  or  deny  this  distributive  principle  of  our  governmental 
power  over  the  subject  of  transportation  as  an  instrumentality  of 
commerce. 

Again,  to  interpret  the  opinions  of  the  supreme  court  in  the 
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Granffer  Cases,  as  thej  are  by  this  act  of  the  Tennessee  legislature 
and  tne  argnments  made  at  tne  bar  interpreted,  is  to  convict  the 
court  of  an  expression  of  the  barest  platitude  by  a  declaration,  in 
another  form,  that  an  act  of  a  State  legislature  can  have  no  extra-ter- 
ritorial force ;  for  it  amounts  to  nothing  more  than  to  hold  that  when 
a  car-load  of  merchandise  starts  across  the  country  from  New  York 
to  New  Orleans,  each  State  may,  until  Congress  acts,  regulate  the 
charges  for  its  transportation  over  the  rails  situated  in  that  State ; 
because  it  is  apparent  that,  whether  Congress  has  acted  or  not, 
neither  State  could  regulate  it  elsewhere,  and  this  without  the  least 
regard  to  the  "  domestic"  or  "  inter-State"  character  of  the  com- 
merce, or  to  the  "  direct "  or  "  incidental "  effect  upon  it.  Every 
mile  of  the  route  lies  in  some  State,  and  when  each  has  acted  suc^ 
ceasively  on  the  transportation,  whether  the  action  be  "direct"  or 
"incidental,"  and  the  subject-matter  of  it  "domestic"  or  "inter- 
state," becomes  wholly  imipaterial,  and  there  is  nothing  left  to 
support  the  force  of  these  terms  as  used  in  the  opinions.  J3ut  they 
are  full  of  significance,  if  we  observe  the  distinction  between  a 
transportation  that  commences  in  one  State  and  ends  in  another 
and  one  that  commences  and  ends  within  the  limits  of  a  single 
State.  By  this  act,  and  the  argument  in  support  of  it,  all  distinc- 
tions are  obliterated  and  all  commerce  is  forced  to  become  domes- 
tic in  order  that  the  States  may  act  upon  it.  While  the  car-load 
of  goods  is  in  New  York  it  is  domestic  to  that  State,  and  so  on  as 
it  roUs  over  each  State  line  to  the  end.  The  inexorable  logic  of 
the  argument,  therefore,  is  that,  until  Congress  acts,  there  is  no  such 
thing  as  inter-State  commerce  in  the  matter  of  the  transportation 
of  commodities  passing  in  exchange  between  the  States. 

This  construction  ignores  the  most  prominent  predication  in  the 
opinions  of  the  court  on  the  subject  of  inter-State  commerce.  In 
every  case  of  the  series  affecting  railroad  transportation,  the  court 
affirms  with  great  distinctness  the  analogy  to  the  Warehouse  Case, 
the  first  of  the  series.  Now,  the  subject-matter  of  that  case  was 
Btorage,  which  was  held  to  be  wholly  within  the  State,  and  there- 
fore subject  to  its  regulation  as  to  rates,  and  this  regulation  was 
not  to  be  evaded  because  some  of  the  grain  miffht  have  come 
from  another  State,  and  might  be  destined  for  sale  beyond  it.  We 
can  scarcely  imagine  inter-State  storage,  and  the  analogy  of  trans- 
portation to  it  would  be  incomplete  unless  the  transportation  in- 
volved were  wholly  between  points  within  the  State,  as  it  plainly 
was  in  the  Shields  Case  of  the  series.  But  let  us  imagine  an  ele- 
vator on  wheels,  and  engaged  in  the  storage  of  grain  while  passing 
from  one  State  to  anomer.  It  may  be  afiirmed  on  these  cases, 
keeping  the  analogy  in  view,  that  grain  received  and  stored  while 
passing  from  one  point  in  Illinois  to  another  in  the  same  State  was 
a  transaction  within  that  State,  and  subject  to  its  control.  But 
surely  there  is  nothing  in  them  to  justify  the  claim  tliat  for  the 
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storage  of  ffrain  received  at  Chicago,  to  be  delivered  in  Detroit, 
the  State  of  Illinois  could  regulate  for  the  time  consumed  in  pass- 
ing through  that  State,  and  Michigan  for  the  time  in  that  State. 
So,  as  to  railroad  transportation,  keeping  again  the  analogy  in  view, 
we  do  not  understand  these  cases  to  justify  the  claim  that  a  State 
may  be  measured  from  east  to  west  and  from  north  to  south,  as 
appears  in  argument  has  been  done  by  the  defendants  here,  and  on 
the  basis  of  distance  within  the  State  regulate  the  charges  for  all 
property  and  persons  passing  over  the  rails  within  the  territorial 
jurisdiction,  but  only  that  the  State  may  regulate  local  rates  on 
shipments  commencing  within  the  State  and  ending  within  it,  al- 
though the  article  carried  may  have  come  from  without  and  be 
destined  to  go  beyond  the  State,  and  although  in  this  remote  and 
indirect  way  inter-State  commerce  may  be  involved.  For  example, 
a  car-load  of  merchandise  shipped  at  Nashville  to  Memphis,  on  a 
route  wholly  within  the  State,  may  have  come  from  Louisville  and 
may  be  intended  to  be  sent  from  Memphis  into  Arkansas,  without 
affecting  the  State's  power  of  regulation,  but  it  does  not  follow  if 
it  came  from  Richmond  via  Nashville  or  Memphis  en  route  to 
Arkansas,  or  to  Nashville  or  Memphis,  that  the  State  would  have 
the  same  power  of  regulating  rates  on  the  distance  travelled  within 
the  State;  and  this  is  the  important  distinction  which  this  act 
overlooks. 

The  court  does  not  say  in  these  Granger  Oases,  and  has  not 
elsewhere  definitely  determined,  that  congress  can  ever  control  or 
regulate  local  rates  for  domestic  transportation,  as  we  have  above 
described  it,  by  reason  of  any  remote  or  indirect  influence  such 
regulation  may  have  on  interstate  commerce,  but  it  does  say  that 
until  congress  assumes  that  power  the  States  may  continue  their 
control.  This  view  of  these  cases  carries  out  the  analogy  to  stor- 
age in  a  wa.rehou8e,  and  no  other  is  consistent  with  it.  Any  ar^- 
ment  which  disregards  this  pre-eminently  distinctive  and  descriptive 
analogy  that  is  the  very  foundation  stone  of  the  opinions  in  the 
railroad  cases  of  the  series,  does  the  cases  injustice  and  puts  them 
in  irreconcilable  conflict  with  every  decision  the  court  has  made  on 
the  subject  of  inter-State  commerce,  while  the  construction  we  give 
them  preserves  their  harmony  with  the  others.  It  is  proper  to 
remark  here  that,  for  the  purposes  of  this  judgment,  we  deem  it 
unimportant  to  determine  whether  any  particular  transportation  is 
to  derive  its  character  of  locality  or  domesticity  from  the  status  of 
the  road  over  which  it  passes  as  lying  and  having  its  legal  existence 
only  within  the  State, — ^in  which  case  all  transportation  over  it 
might  fall  within  the  definition  of  domestic  commerce, — or  from 
the  nature  of  the  contract  for  a  carriage  which,  by  its  terms, 
begins  and  ends  at  points  within  the  State,  without  any  re.s:ard  to 
the  status  of  the  road.  This  act  makes  no  distinctions  in  either 
aspect  of  this  question,  and  is  equally  defective  whichever  view  we 
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take  of  ity  and  this  whether  either  or  both  be  correct.  Moreover, 
neither  of  the  plaintiff's  roads  in  the  cases  we  are  deciding  is  local 
or  domestic  in  the  sense  above  described. 

This  opinion  wonld  be  nnpardonably  incomplete  if  we  did  not, 
in  view  of  the  magnitude  of  the  interests  here  involved,  justify  our 
jndgment  by  a  careful  examination  of  the  adjudications  above  con- 
strued. In  the  Iowa  case  it  does  not  appear  what  particular  acts  of 
transportation,  if  any,  were  involved,  it  was  an  injunction  bill  by 
the  railroad  company  to  enjoin  the  prosecution  of  suits  against  it ; 
whether  those  only  threatened  or  already  brought  does  not  appear. 
The  opinion  is  mainly  devoted  to  other  questions ;  but,  although 
there  were  two  railroads  connected  by  a  bridge  and  making,  m 
one  sense,  a  continuous  line  between  two  States,  and,  in  that  sense, 
engaged  in  inter-State  as  well  as  State  commerce,  we  have  the  au- 
thority of  the  opinion  itself  that  the  plaintifPs  roads,  '^  like  the 
warehouse,  is  situated  within  the  limits  of  a  single  state.  Its  busi^ 
ness  is  carried  on  there,  and  its  regulation  is  a  matter  of  domestic 
eoncem."  This  bein^  so,  all  transportation  upon  it  was,  in  a  lesal 
sense,  exclusively  within  the  State,  and  it  mattered  not  that  me 
goods  or  passengers  had  come  from  another  State  or  where  they 
were  destined — the  transportation  was  wholly  domestic,  and  the 
analogy  to  the  storage  of  grain  is  complete.  It  was  a  local  road 
jeased  by  a  foreign  corporation,  and  in  contemplation  of  the  opin- 
ion, all  transportation  over  it  was  essentially  domestic,  and  its 
inter-State  commerce  was  such  only  in  the  indirect  way  in  which 
the  grain  elevator  was  engaged  in  like  commerce. 

We  have  the  authority  of  the  supreme  court  of  Iowa  for  this 
constmction,  in  a  decision  made  long  afterwards,  declaring  the 
Iowa  act  unconstitutional,  as  an  attempt  to  regulate  inter-State 
commerce.    Says  that  court : 

^'  The  cases  of  State  v.  Munn,  94  U.  S.  113,  etc.  (citing  them), 
do  not  appear  to  us  to  sanction  the  validitv  of  acts  of  me  State 
legislature  regulating  the  transportraion  of  neight  and  passengers 
between  the  States.  They  merely  determine  the  power  of  liie 
States  to  fix  reasonable  warehouse  charges,  and  reasonable  charges 
for  transportation  of  freight  within  the  boundaries  of  the  States, 
respectively,  and  that,  when  such  power  is  exercised,  although  it 
may  incidentally  affect  commerce  between  the  States,  yet  the  laws 
of  the  State  are  not  regulations  of  inter-State  commerce  because  of 
such  incidental  results.  That  it  was  not  intended  in  those  cases  to 
uphold  legialation  like  that  under  consideration  in  this  case  it  ap- 
pears to  ns  is  conclusively  shown  by  the  reasoning  in  the  later 
eases  of  Hall  v.  Be  Onir,  95  U.  S.  485,  and  Bailroad  Co.  v.  Husen, 
Id.  466."  Carton  v.  Illinois  Cent.  B.  Co.,  59  lowa^  148,  153 ; 
s.  c,  22  Amer.  Law  Beg.  373,  and  note. 

That  was  a  case  of  the  continuous  shipment  of  car-loads  of  wheat 
from  AcUey,  Iowa,  to  Chicago,  Illinoia,  and  a  claim  for  conform- 
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itf  to  die  ntes  ffil^iMidied  by  the  Stite  set  for  so  much  of  the  diB- 
m  la  J  in  Iowa,  and  the  aet  was  held  a  yiolation  of  the  oom- 
daitfe  of  the  federal  eonstitution. 

In  the  WiBcoDsin  case,  the  next  in  the  series  of  the  Granger 
Catety  the  oonrt  mainlj  deals  again  with  what  were  eTidently  con- 
sidered W  all  more  important  questions.  Cirenit  Judge  Drum- 
mond  tells  ns  the  question  we  are  considering  was  scared^  argued 
at  all  in  the  court  below,  and  eyidently  it  was  only  incidentally 
considered  in  the  supreme  court  Yiek.  v.  Bailroad  Co.,  6  Biss. 
177.  The  Wisconsin  act,  unlike  ours,  contained  an  exception 
which  excluded  from  its  operation  all  rates  of  charges  for  ^^  carry- 
ing freight  which  comes  from  beyond  the  boundaries  of-the  State 
and  to  l^  carried  across  or  through  the  State."  Possibly,  notwith- 
standing its  terms,  the  act  may  haye  been  constmed,  within  the 
purview  of  this  exception,  not  to  apply  to  persons  and  property 
comine  from  other  States  into  Wisconsm,  or  going  from  tnat  into 
other  States,  which  was  not  diou^ht,  howeyer,  to  be  its  construc- 
tion in  the  court  below,  though  the  question  whether  it  could  so 
apply  under  the  State  Freight  Tax  Cases,  15  Wall  232,  was  re- 
served, and  not  decided  in  that  court  The  opinion  of  the  supreme 
court  Bays : 

^^  The  law  is  confined  to  State  commerce  or  such  inter-State  com- 
merce as  directly  affects  the  people  of  Wisconsin.  Until  congress 
acts  in  reference  to  the  relations  of  this  company  to  inter-State  com- 
merce it  is  certainly  within  the  power  of  W  isconsin  to  regulate  its 
fares,  etc.,  so  far  as  they  are  of  domestic  concern.  With  the  peo- 
ple of  Wisconsin  this  company  has  domestic  relations.  Incident- 
ally, these  may  reach  beyond  the  State.  But  certainly,  until  con- 
gress  undertakes  to  legislate  for  those  who  are  without  the  State, 
Wisconsin  may  provide  for  those  within,  even  though  it  may  indi- 
rectly aSect  those  withoat." 

Kow.  strange  to  say,  the  bill  in  that  case  attacked  the  law  bo> 
cause  tue  exemption  we  have  noticed  was  itself  a  relation  of 
inter-State  commerce,  on  the  theory,  perhaps,  that  it  gave  an 
advantage  to  the  citizens  of  the  State  over  those  of  other  States, 
which  is  sometimes  applied  as  a  test  to  determine  whether  a  given 
law  be  a  regulation  of  inter-State  commerce.  But  whether  the 
court  had  the  exemption  section  of  the  Wisconsin  act  in  view,  and 
construed  the  act  in  reference  to  it,  is  not  satisfactorily  shown.  If, 
however,  we  turn  to  the  report  of  the  case  to  see  what  is  meant  by 
"  this  company*'  having  "  domestic  relations*'  vrith  the  people  of 
Wisconsin,  the  analogy  of  the  warehouse  case  reappears,  tnough 
not  as  distinctly  as  in  tiie  other  cases.  No  particular  freight 
charges  were  involyed  in  the  controversy,  it  being  a  bill  by  bond- 
holders and  stockholders  to  enjoin  the  company  from  obedience 
to,  and  the  railroad  commissioners  from  enforcing,  the  act,  and 
although  this  Wisoonain  company  had  been  consohdated  with  an 
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Illiiiois  corporation,  the  court  is  at  the  greatest  pains  to  show  that 
it  had  not  ceased  by  that  consolidation  to  be,  in  a  legal  sense,  a 
local  road,  as  the  Iowa  road  had  just  been  held  to  be.  Counsel  say 
in  ar^ment  here  that  this  was  for  another  purpose  in  the  opinion, 
which  is  true,  but  it  is  as  potential  for  one  purpose  as  another,  and 
the  opinion  in  the  language  quoted  so  treats  it  by  connecting  the 
"  domestic  relations"  of  "  this  company  "  with  the  people  of  VTis- 
consin  to  this  subject  of  inter-State  commerce.  There  is  certainly 
nothing  in  the  case  to  show  specifically  that  the  court  held,  as  we 
are  asked  to  hold,  that  a  State  may  regulate  fares  and  freights,  for 
carriage  between  two  or  more  States,  over  that  portion  of  tne  route 
lying  in  that  State.  This  construction  is  purely  an  inference 
ctawn  by  those  who  claim  it.  We  freely  admit  that,  looking 
alone  to  this  series  of  cases,  and  ignoring  all  others  on  the  subject 
of  inter-State  commerce,  the  constraction  we  are  giving  them  is 
somewhat  inferential,  but  it  seems  to  us  the  fairest  and  most  reason- 
able. And  this  more  clearly  appears  by  reference  to  the  report 
of  this  case  in  the  court  below,  and  to  tliat  of  a  contemporaneous 
case  under  the  same  statute  in  the  State  courts  of  Wisconsin,  in 
which  the  pleadings  and  argument  are  more  fully  shown.  Atty. 
Gen.  V.  Bailroad  Co.,  35  Wis.  425,  449,  453,  470,  478,  484,  485, 
511.  The  court  below  complained  that  the  case,  now  under  analy- 
sis, was  scarcely  argued  on  tnis  point,  and  for  that  reason  refused 
to  consider  it,  while  in  the  court  above  it  was  thought  of  so  little 
relative  importance  that  the  dissenting  opinions  do  not  notice  it, 
and  the  court  disposes  of  it  in  a  comparatively  few  lines.  And 
yet,  the  misconception  of  these  Granger  Cases,  which  we  are  seek- 
mg  to  remove,  is  undoubtedly  the  foundation  of  a  belief  in  the 
power  of  the  States  to  legislate,  as  this  act  does,  without  limitation 
or  qualification. 

El  the  next  case  of  the  series,  the  particular  character  of  the 
transportation  involved  is  not  shown,  and  it  is  of  no  importance 
on  this  subject ;  nor  do  the  next  two  £(hed  any  further  light  on  it,  ex- 
cept by  the  constant  reference  to  the  Warehouse  Case.  Sut  when  we 
come  to  the  Ohio  case,  generally  classed  as  one  of  the  series,  we 
find  for  the  first  time  that  the  particular  act  of  transportation  is 

E'ven,  and  that  it  commenced  and  ended  within  the  State.  Going 
ick  to  the  Warehouse  Case,  we  find  that  the  language  of  the 
court  on  this  subject  of  inter- State  commerce  seems  to  have  been 
selected  with  a  purpose  to  use  the  case  for  convenience  as  an  anal- 
og in  the  subsequent  cases  affecting  railroads.  The  court  says : 
^The  warehouses  of  these  plaintiffs  in  error  are  situated  and  their 
business  carried  on  exclusively  within  the  limits  of  the  State  of 
Blinois.''  They  are  likened  to  the  carts  and  drays  transferring 
grain  from  one  railroad  station  to  another,  and  their  instrumentality 
m  inter-State  commerce  is  said  to  be  incidental  Certainly,  this 
caonot  be  said  of  either  of  the  roads  in  the  cases  we  have  in  nand. 


83  I..  AKD  K.   K.   GO.  V.  JBL  R.  OOMKIBSIOK  OF  TSMNE88BE. 

One  plaintiff  is  a  Kentacky  oorporation,  extending  its  road  into 
this  State  by  license  of  onr  own  laws,  presumably,  K>r  the  primary 
purpose  of  inter-State  commerce.  Louisville  &  N.  K.  Co.  v.  Henry 
Co.  (unreported),  by  Baxter,  J.;  Callahan  v.  Louisville  &  N.  £L 
Co.,  6  Am.  &  Eng.  R.  R.  Cas.  594,  by  Key,  J.  The  other  road, 
as  shown  by  the  bill,  extends  into  Georgia,  Alabama,  and  Missis- 
sippi, and  in  no  sense  can  they  be  said  to  be  carrying  on  their 
business  exclusively  within  the  limits  of  a  single  State.  They  aie 
not  like  warehouses,  carts,  and  drays,  or  pui*ely  local  roads  engaged 
incidentally  in  inter-State  commerce,  but  are  great  arteries  of  inter- 
course and  transportation  with  neighboring  states — ^as  much  so  as 
the  Tennessee,  Cumberland,  or  Mississippi  rivers.  The  analogy 
wholly  fails  unless  we  limit  the  regulation,  which  this  act  does  not 
pretend  to  do,  to  purely  local  transportation  commencing  and 
ceasing  at  points  within  the  State;  and,  even  then,  it  may  be 
doubtful,  on  these  Granger  Cases,  whether  the  analogy  they  estab- 
lish would  apply,  unless  the  roads  were  local  in  the  sense  the  roads 
in  those  cases  were  held  to  be,  which  point  we  need  not  determine, 
as  the  act  itself  makes  no  distinction. 

Turning  now  from  the  Granger  Cases  to  others,  and  this  inter- 
pretation of  them  becomes  so  plainly  the  correct  one  that  it  seems 
impossible  to  resist  the  conviction  that  they  have  been  misunderstood 
in  the  reliance  placed  upon  them  to  support  this  act.  It  was  held, 
in  the  State  Freight  Tax  Case,  15  Wall.  232,  that  the  transportar 
(ion,  whether  by  land  or  water,  of  commodities  from  one  State  to 
another  was  inter-State  commerce,  and  the  prominent  idea  of  such 
commerce  in  the  minds  of  the  framers  of  our  federal  constitution ; 
that  its  direct  regulation  is  exclusively  within  the  control  of  Con- 
gress ;  that  when  the  subjects  of  regulation  are  in  their  nature 
national,  or  admit  of  uniiorm  regulation,  that  fact  demonstrates 
the  exclusive  power  of  Congress  Over  them ;  and  that  the  State 
cannot,  even  m  the  exercise  of  its  taxing  power,  jeopardize  the 
freedom  of  transportation  between  the  States.  That  the  regula- 
tion of  rates  of  cnar^es  for  such  transportation  does  admit  of  uni- 
formity, cannot  be  denied,  and  certainly  not  by  the  advocates  of 
the  power  to  pass  this  act,  since  it  provides  for  such  uniform 
regulation  by  inviting  and  promoting  separate  action  by  all  the 
States  in  the  manner  therein  pointed  out.  And,  if  the  State  may 
not,  by  the  exercise  of  its  taxing  power,  interfere  with  the  f ree> 
dom  of  inter-State  commerce,  under  what  power  can  it  act  more 
potentially?  Again,  if  a  tax  upon  a  commodity  in  transit  be- 
tween the  States  be  a  direct  interference  with  the  freedom  of  the 
transportation,  can  it  possibly  be  said  that  an  act  which  forbids 
the  carriage  by  punishing  the  carrier  unless  he  complies  with  cer- 
tain prescribed  conditions  is  any  less  direct  in  its  action  ?  We 
think  not.  The  Grander  Cases  and  that  just  cited  may  be  harmo- 
niously reoonciledy  imderitood  as  we  have  interpreted  thenii  but 
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not  aa  the  defendantB'  counsel  and  the  framers  of  this  act  have 
oonetrned  them. 

The  Daniel  Ball  Case,  10  Wall  557,  and  the  Montello  Case,  11 
Wall.  411 ;  8.C.,  20  Wall.  439,  are  very  clear  illustrations  of  the 
force  and  effect  of  the  situs  of  an  instrumentality  of  commerce  in 
determining  whether  the  subject-matter  of  the  given  reflation  be 
one  of  domestic  concern  only  incidentally  connected  with  interstate 
commerce,  or  a  direct  instrumentality  of  that  commerce  itself,  and 
in  the  first  case  is  a  complete  and  careful  definition  of  '^  commerce 
between  the  States''  and  the  power  of  Congress  over  it.     We  had 
intended  to  quote  extensively  from  the  opinion,  because,  more 
than  any  other  perhaps,  it  explains  the  language  used  in   the 
Granger  Cases,  but  since  it  would  prolong  this  opinion  we  forbear, 
and  simply  invite  a  careful  scrutiny  of  the  case.    The  distinctions 
are  there  pointed  out  between  the  domestic  commerce,  which  the 
States  may  regulate  as  well  as  its  agencies,  and  tliat  inter-State 
oonmierce  which,  as  to  itself,  they  cannot  reflate  at  all,  directly 
or   indirectly,  incidentally  or  otherwise,  whether  Congress  has 
acted  or  not ;  but  as  to  the  agencies  of  which,  until  Congress  acts, 
there  is  left  to  the  States  almost  illimitable  control  in  any  depart- 
ment of  governmental  power,  so  long  as  such  control  anects  the 
commerce  itself  only  incidentally,  and  does  not  directly  interfere 
with  its  freedom.     This  is  the  thing  secured  by  the  constitutionid 
provision,  which  is  really  a  treaty  or  compact  for  absolute  free 
trade  between  the  States,  subject  to  such  uniform  regulations  as 
Congress  alone  may  impose.    And  it  is  doubtful  if  Congress  itself 
could  impose  one  rate  tor  Tennessee  and  different  rates  for  the 
other  States,  as  separate  action  by  the  States  must  do. 
In  another  case  the  Supreme  Court  says : 
"  The  fact  that  Congress  has  not  seen  fit  to  prescribe  any  spedfio 
rules  to  govern  inter-State  commerce  does  not  afiect  the  question. 
Its  inaction  on  this  subject,  when  considered  with  reference  to  its 
le^'filation  with  respect  to  foreign  commerce,  is  equivalent  to  a 
declaration  that  inter-State  commerce  shall  be  free  and  untram- 
meled."     Welton  v.  Missouri,  91  U.  S.  275,  282. 

It  is  to  be  noticed  in  the  Daniel  Ball  and  Montello  Cases,  supra, 
^t  there  was  no  question  involving  the  commerce  itself,  but  only 
an  instrumentality  of  it,  namely,  a  steamboat ;  the  inquiry  being 
whether  it  was  subject  to  the  navigation  laws  of  the  United  States, 
and  its  solution  depending  on  whether  Grand  Rapid  and  Fox 
rivers  were  domestic  in  the  sense  that  they  lay  exclusively — like 
the  railroads,  in  the  Granger  Cases — within  the  limits  of  a  single 
State.  It  was  found — and  it  is  worthy  of  remark  that  one  of 
them  was  artificially  made  so,  like  railroads  —  that  these  rivers 
were,  as  a  geographical  fact,  not  domestic,  but  inter-State  rivers 
(if  thej  may  be  so  called^  and  that  the  steamboats  were  within  the 
power  of  Con^^ress.  Buc  had  the  fact  been  the  other  way,  aa  in 
16  A.  A  B.  E.  Ois.— I 
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the  Granger  Cases,  the  reault  would  have  been  the  same,  ao  far  as 
the  power  of  Congress  was  concerned,  because  it  was  shown  that 
the  Doats  were  actually  carrying  goods  between  the  States,  and 
this  fact  would  support  the  power  of  Congress,  which  had  acted 
as  to  steamboats  so  engaged.  This  was  plainly  intimated,  if  not 
decided.  The  power  of  Congress  to  regulate  such  an  instru- 
mentality of  commerce  is  practically  unfimited,  because  it  may 
reach  the  commerce  itself  as  well  as  its  agencies ;  wherefore,  there 
is  no  need  to  look  to  the  character  of  the  regulation  in  determin- 
ing the  power,  but  only  to  the  character  of  the  commerce.  But 
when  we  turn  to  the  power  of  the  States,  we  must  necessarily 
scrutinize  both.  The  definition  of  inter-State  commerce,  as  given 
in  these  cases,  does  not  change ;  it  is  fixed  whether  Congress  has 
acted  or  has  not  acted,  and  the  real  question,  as  to  the  States, 
always  is  twofold,— does  the  proposed  law  act  upon  the  commerce 
itself,  or  does  it  act  only  on  the  instrumentality  ?  If  the  first,  it 
is  always  void ;  if  the  second,  its  validity  depends  on  the  circum- 
stances. Here  lies  the  fallacy  of  this  and  all  legislation,  which 
overlooks  the  not  always  broad  distinction  between  regulating  the 
commerce  itself  and  its  instrumentalities,  and  we  have  the  author- 
itv  of  the  supreme  court  in  the  next  case  cited  for  saying  it  ia 
orten  disregarded.     We  quote  again : 

^.^  Commerce  with  foreign  countries  and  among  the  States, 
strictly  considered,  consists  of  intercourse  and  traffic,  including  in 
these  terms  navigation,  and  the  transportation  and  transit  of  per- 
sons and  property,  as  well  as  the  purchase,  sale,  and  exchange  of 
commodities.  For  the  regulation  of  commerce  as  thus  defined 
there  can  be  only  one  system  of  rules  applicable  alike  to  the  whole 
country,  and  the  authority  which  can  act  for  the  whole  country 
can  alone  adopt  such  a  system.  Action  upon  it  by  separate  States 
is  not,  therefore,  permissible.  Language  affirming  the  exclusive- 
iiess  of  the  great  power  over  commerce  as  thus  deiined  may  not  be 
inaccurate,  when  it  would  be  so  if  applied  to  legislation  upon  sub- 
jects which  are  merely  auxiliary  to  commerce."  Mobile  Co. «. 
Kimball,  102  U.  S.  691,  702. 

Can  anything  be  more  explicit  than  this,  and  does  it  not  apply 
to  this  legislative  act  ?  The  court  has  repeatedly  said,  as  here, 
that  the  transportation  of  the  commoditv  exchanged  is  a  part  of 
the  commerce  itself ;  and  if  the  transit  be  between  two  or  more 
States,  it  is,  ex  vi  termini,  inter-State  transportation  and  inter-State 
commerce.  Being  so,  does  not  any  law  which  controls  the  price 
of  the  transportation,  or  restricts  it  under  pains  and  penalties, 
affect  the  commerce  itself,  and  this  as  directly  as  possible  ?  It  is 
a  delusion  to  call  such  a  law  a  regulation  of  the  mstrumentality, 
and  the  delusion  is  not  concealed  by  naming  the  process  a  ref- 
lation of  railroads  or  corporations  or  monopolies,  nor  jet  by  de* 
Giying  these  as  instrumentalities  which  need  regulation,  as  no 
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donbt  thev  often  do  in  this  regard.  It  is  the  instramentality  bj 
which  we  reach  that  intangible  thing  called  commerce,  and  in 
that  sense  the  instrumentality,  and  not  the  commerce,  is  always 
regnlated  ;  but  this  confuses  the  distinction  above  adverted  to  by 
the  supreme  court. 

To  illustrate  again,  take  a  person  engaged  in  inter-State  com- 
merce as  a  carrier  on  ocean,  river,  railroad,  or  highway.  If  he  or 
his  agents  be  found  within  the  limits  of  any  State  violating  its 
laws,  he  may  be  arrested  and  imprisoned;  if  his  property  fall 
under  condemnation  of  the  law,  it  may  be  seized,  although  en- 
gaged in  the  commerce ;  he,  his  agents  and  property,  ana  even 
his  receipts  for  the  freight,  may  be  taxed,  as  well  as  any  special 
franchise  or  privilege  enjoyed  by  him,  if  these  taxes  be  not  dis- 
guised regulations  of  commerce.  State  Tax  Oross  Receipts  Case, 
15  Wall.  284 ;  Memphis  &  L.  R.  R.  Co.  v,  Nolan,  14  Fed.  Rep. 
532.  By  these  and  numerous  other  laws  the  commerce  may  be 
incidentally  affected,  even  to  destruction  in  some  cases,  through 
operation  uj>on  the  instrumentality  or  agency  alone ;  and  «vhere 
the  carrier  is  a  corporation,  there  are  extended  fields  for  such 
operation. 

But  if  the  carrier  in  the  illustration  is  engaged  in  domestic 
commerce,  where  the  State  can  act  directly  upon  it,  the  capacilnr 
for  affecting  the  articles  of  inter-State  commerce  which  may  fall 
into  his  hands  to  be  locally  transported  is  increased ;  but  the  effect 
on  inter-State  commerce  is  still  incidental,  and  although  the  particu- 
lar reflation  ceases  to  act  on  the  instrumentality  alone,  but  acts 
directly  on  the  State  commerce  itself,  yet  the  distinction  between 
a  direct  action  upon  the  inter-State  commerce,  and  an  incidental 
effect  upon  it  through  action  upon  the  instrumentality,  remains 
obvious ;  for,  in  such  a  case,  the  domestic  transportation  is  itself 
only  an  instrumentality,  agency,  or  auxiliary  of  the  inter-State  com- 
merce, which,  until  Congress  act,  remains  subject  to  State  controL 
This  distinction  must  be  observed  in  determining  what  is  incidental 
only  in  its  action  on  inter-State  commerce  and  what  is  direct ;  and 
it  runs  through  all  the  cases.  But  when  a  plain  and  unmistakable 
ease  of  direct  action  on  the  commerce  itseli  is  presented, — as  all 
regulations  or  restrictions  on  the  contract  of  transportation  must 
be, — all  that  need  be  looked  to  is  the  character  of  the  commerce 
BO  regulated,  and  if  it  be  inter-State  transportation,  as  defined  in 
the  cases  cited,  regulation  or  restriction  by  the  State  is  void.  If, 
for  example,  as  in  Hall  v.  DeCuir,  95  XL  S.  485,  the  State,  exer- 
cising its  power  to  secure  equal  civil  rights  in  the  matter  of  trans- 
portation, undertakes  to  prescribe  the  privileges  a  passenger  shall 
enjoy,  it  is  void,  althougn  Congress  has  not  acted  upon  that  mat- 
ter, and  the  passenger  be  going  only  between  points  in  the  same 
State.  If,  again,  tne  State  undertake,  beyona  the  scope  of  vital 
BecesBity,  to  exclade  or  regulate  the  entrance  of  diseased  cattle 
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into  the  State,  it  is  yoid.  Kailroad  Co.  v.  Hnsen,  95  U.  8.  465. 
And  if,  under  the  dis^ise  of  an  inspection  law — the  power  of  ia- 
spection  being  especially  reserved  to  the  States  in  the  federal 
constitution — the  State  attempt  to  exclude  or  regulate  the  intro> 
duction  of  passengers  thought  to  be  paupers,  criminals,  etc.,  it  is 
void.  People  v.  Co.  Gen.  Transatlantique,  107  D.  S.  59 ;  8.c,, 
2  Sup.  Ct.  Kep.  87.    And  these  examples  might  be  multiplied. 

It  does  not  advance  the  argument  to  invoke  the  police  power  of 
the  State  to  support  this  act  of  the  legislature ;  for,  with  notice- 
able emphasis,  it  is  held  in  the  last  two  cases  cited,  as  everywhere^ 
that  neither  in  the  exercise  of  its  police  nor  any  other  power,  can 
the  State  make  a  law  which  is  in  effect  a  regulation  of  inter-State 
commerce.  Nor  does  an  appeal  to  the  power  of  the  State  over  the 
corporations  of  its  own  creation  strengthen  the  argument ;  for  it 
cannot,  by  the  charters  themselves,  make  regulations  of  inter-State 
commerce.     Such  regulation  is  as  void  there  as  elsewhere.    Tele- 

Saph  Cases,  96  U.  S.  1.  If  control  over  the  rates  be  desired  by 
e  S^te  under  all  circumstances,  it  might  possibly  secure  it  by 
prohibiting  its  corporations  from  engaging  in  inter-State  commerce 
many  other  way  tnan  as  domestic  roads,  and  confining  them  abso- 
lutely to  the  business  of  transportation  within  the  State,  if  this 
would  not  of  itself  be  an  invalid  prohibition  as  -a  discrimination 
against  inter-State  commerce.  Possibly,  when  incorporators  ask  a 
grant  of  franchises  to  enable  the  company  to  engage  in  inter-State 
commerce,  and,  in  consideration  of  the  grant,  agree  not  to  charge 
more  than  a  certain  maximum,  or  to  establish  a  certain  schedule  of 
rates  for  the  transportation  of  commodities  carried  in  such  com- 
merce, they  would  be  bound  by  it ;  but  not,  be  it  remembered, 
because  there  has  been  a  lawful  exercise  by  the  State  of  a  municipal 
power  to  prescribe  such  rates, — ^for  that  would  be  none  the  lees  a 
regulation  of  inter-State  commerce,  and  as  such  void, — but  because 
the  incorporators,  as  owners,  with  power,  in  the  absence  of  para- 
mount regulation  by  law,  to  prescribe  their  own  rates,  have  estab- 
lished these.     Consensus  facit  jus. 

It  is  ohvious,  however,  in  such  a  case,  that  the  contract  cannot 
be  subsequently  changed  qua  contract  without  the  consent  of  both 

ries,  and  the  remedies  for  its  violation  would  be  those  available 
a  breach  of  the  contract ;  and  where,  in  the  absence  of  con- 
gressional legislation,  the  consent  of  the  carrier  is  wanting  to  any 
change  in  the  charter,  it  is  inoperative  to  bind  him,  not  so  much 
because  the  le^lature  cannot  impair  the  obligation  of  a  contract 
as  because,  wiuiout  his  consent  as  owner,  there  can  be  no  regula- 
tion at  all  by  State  legislation.  It  being  in  such  case  a  matter  ofcon- 
tract  simply,  and  not  of  municipal  law  to  regulate  the  rates,  there 
can  grow  out  of  it  no  enlarged  power  over  mter-State  commerce, 
whatever  else  may  grow  therefrom.  The  act  qua  a  regulation  of 
•inter-State  commerce  is  as  invalid  in  the  charter  of  a  transportatioo 
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oompany  as  elsewhere  in  any  statute,  and  necessarily  as  invalid  in 
any  subsequent  statute,  no  matter  how  full  the  reservation  of 
power  over  the  charter  may  have  been  made.  We  need  not  say 
that,  as  to  the  power  to  regulate  the  domestic  or  local  commerce  ol 
die  company  chartered,  other  principles  mav  come  into  play. 
There  is  no  doubt  that  the  fact  that  our  railroads,  until  recent 
vears,  and  before  the  day  of  consolidations,  combinations,  trunk 
liBes,  and  continuous  rails  were  regarded  as  purely  local  institu- 
tions, be^nning  and  ending  within  the  boundaries  of  a  single 
State,  and  the  further  fact  that  they  were  all  owned  by  corporations 
whose  migratory  capacity  was  limited  and  almost  denied,  have  done 
much  to  intensify  tne  notion  of  their  still  being  mere  local  agencies 
of  commerce.  But  by  active  State  legislation  liad  for  the  purpose 
they  have  now,  for  the  most  part,  become  continuous  avenues  of 
commerce  amons  the  States,  sweeping  over  State  lines  as  easily  as 
the  Mississippi  Kiver  rolls  along  tnem,  and  stretching  quite  as  far. 
We  do  not  see  why  this  fact  should  not  have  the  same  influence  it 
had  in  Hall  v.  De  Cnir,  supra,  and  the  other  cases,  and  which  was 
suggested  by  Mr.  Justice  Miller  in  Gray  v,  Clinton  Bridge,  7 
Amer.  Law  Keg.  (N.  S.)  149. 

The  supreme  court  of  Iowa  denied  validity  to  the  law  of  that 
State  on  the  same  ground  we  take,  as  did  also  the  circuit  court  of 
Uie  United  States  For  that  State.  Carton  v.  Illinois  Cent.  R.  Co., 
6  Am.  &  £ng.  B.  B.  Cas.  305;  Eaeiser  v.  Illinois  Cent.  R.  Co., 
infra.  The  case  of  Georgia  R.  R.  v,  Com'rs  (not  yet  reported), 
did  not  touch  this  question,  nor  does  the  case  in  the  circuit  court 
of  the  United  States  for  that  State  mention  it.  Tilley  v.  Railroad 
Com'rs,  4  Woods,  427 ;  s.  c,  5  Fed.  Rep.  641. 

The  scope  and  extent  of  the  principle  we  are  enforcing  with  the 
distinctions  we  have  endeavored  to  point  out  between  the  character- 
istics of  federal  power  over  commerce  between  the  States,  and  the 
domestic  power  of  the  State  over  the  instrumentalities  thereof 
found  within  its  borders,  find  an  illustration  in  the  power  of  the 
federal  congress,  on  the  one  hand,  over  canals  owned  and  con- 
structed by  the  State  itself,  and  whoUv  within  it,  and  on  the  other, 
of  the  State  legislature  over  ships  and  watercraft  in  the  establish- 
ment of  liens  tor  domestic  supplies  furnished  in  tlie  home  port. 
In  re  Boyer,  3  Sup.  Ct.  Rep.  434 ;  The  B.  &  C,  18  Fed.  Rep.  543 ; 
Escanaba  Co.  v.  Chicago,  107  U.  S.  678:  s.  c,  2  Sup.  Ct.  Rep. 
.85;  The  Lottawanna,  21  Wall.  558;    The  Illinois,  2  Flippin, 


185; 
383. 
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It  is  not  necessary  to  go  into  any  more  elaborate  examination  of 
the  cases  in  the  supreme  court  on  this  particular  subject  of  inter- 
state commerce,  for  we  are  relieved  of  that  necessity  by  an  eminent 
writer,  who  has,  by  his  thorough  and  superior  authorship,  distin- 
guish^ himself  above  the  mere  book-makers  of  this  day.  He  has 
<atfefnlly  ezaniined  and  classified  the  cases  in  a  useful  manner,  and 
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evidently  laments  that  he  cannot  find  in  the  mlings  of  tlie  conrt 
any  larger  jnriediction  for  the  States  over  this  subject  of  inter-State 
commerce  than  he  thinks  they  establish.  The  cases  since  Mr. 
Pomeroy  wrote  will  be  cited  at  the  end  of  this  opinion  for  con- 
venience of  consultation.  4  South.  Law  Rev.  (N,  S.)  257.  See, 
also,  7  South.  Law  Rev.  377 ;  3  South.  Law  Rev.  (O.  S.)  656 ;  13 
Araer.  Law  Reg.  (N.  S.)  1,  185 ;  23  Amer.  Law  Reg.  81 ;  12  West, 
Jur.  17 ;  12  Cent.  Law  J.  194 ;  Pierce,  R.  R.  468. 

The  whole  list,  from  Gibbons  v.  Oeden,  9  Wheat.  1,  and  Brown 
V.  Maryland,  12  Wheat.  419,  to  the  latest,  point  with  reasonable 
certainty  to  the  line  between  valid  and  invalid  legislation  by  the 
States.  The  Granger  Cases  must  take  their  places  in  this  line  and 
conform  to  it,  for  there  is  not  the  least  indication  of  any  purpose 
to  overrule  the  other  cases,  and  an  abundant  manifestation  in  subr 
sequent  cases  of  adherence  to  them.  They  show  that  the  States 
may  tax,  inspect,  police,  and  in  other  abundant  ways,  by  the  exer- 
cise of  any  kind  of  power  they  possess,  regulate  the  agencies  and 
instrumentalities  of  inter-State  commerce ;  they  may  dig  canals, 
build  railroads,  improve  rivers  and  harbors,  establish  femes,  build 
wharves,  constinict  dams  and  bridges,  and  control  pilotage ;  or  they 
may  authorize  persons  and  corporations  to  do  these  things,  and 
regulate  them  after  they  are  constructed  or  established ;  but  neither 
in  their  taxation,  their  inspection,  their  policing,  or  other  exercise 
of  power,  can  they  by  their  regulations  act  directly  on  the  com- 
merce, as  these  cases  define  it,  between  the  States.  As  to  that, 
until  congress  acts,  the  commerce  must  be  free. 

We  do  not  overlook  the  argument  that  this  act  leaves  the  car- 
riers  free  to  charge  what  they  please,  so  long  as  it  is  not  nnreason- 
able  and  unjust.  Nevertheless  it  prescribes  regulations  for  deter- 
mining what  is  unreasonable  and  unjust,  based  on  an  assumed 
power  over  the  subject  which  we  have  endeavored  to  show  does 
not  exist.  The  character  of  the  regulation  is  immaterial  where 
you  cannot  regulate  at  all.  Carriers  cannot  charge  more  than  is 
reasonable  and  just,  but  if  there  be  needed  any  legislation  to  more 
eJSectively  determine  what  is  unreasonable  and  unjust,  and  to  pre- 
vent discrimination,  it  must  come  from  congress  in  cases  like  tnis. 
We  hold,  without  the  least  hesitation,  after  tibis  examination  of  the 
subject,  that  an  act  of  the  le^slature  whi^.h  attempts,  as  this  does, 
to  regulate,  no  matter  how,  all  transportation  over  the  railroads  in 
this  State,  and  to  revise  all  tariffs  of  charges  for  transportation  over 
those  roads,  is,  so  far  as  it  relates  to  the  plaintiffs  m  these  cases 
before  us,  an  attempt  to  control  the  compensation  to  be  charged 
by  them  for  the  transportation  of  commoaities  and  persons  in  tran- 
sit between  two  or  more  States,  for  that  portion  of  the  route  lying 
within  this  State,  and  therefore  invalid  as  a  res;ulation  of  inter-State 
commerce,  acting,  as  it  does,  in  the  most  direct  way  possible  on 
that  commerce  itself.     This  act  makes  no  discriminations  whatever 
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in  this  regard,  and  we  cannot,  by  judicial  action,  insert  them  in  the 
act  by  limiting  our  injunction  in  respect  of  the  interference  of 
defendants  with  the  charges  by  plaintifb  for  fares  and  freights  in 
any  way.  This  would  be  to  legislate  by  judicial  decree,  for  there 
is  nothmg  in  the  act  to  guide  us  in  fixing  our  limitations.  It  does 
not  appear  that  the  legislature  would  have  passed  this  law,  or  any 
law,  confining  its  power  as  we  have  suggested  it  is  confined  by  the 
federal  constitution,  or  the  interpretation  we  here  give  that  instru- 
ment. If  the  legislature  cannot  le^slate  as  it  has  proposed  to  do, 
we  do  not  know  that  it  wishes  to  legislate  at  all.  Cooley,  Const. 
Lim.  (4th  ed.)  214-219 ;  Packet  Co.  v.  Keokuk,  95  U.  S.  80 ; 
Neely  v.  State,  4  Baxt.  174.  Hence,  we  must  take  the  statute  as 
we  find  it,  and  restrain  the  defendants  from  any  action  under  it  as 
to  these  plaintiffs. 

There  are  other  grounds  of  fatal  objection  to  this  legislation 
which  have  Been  stated  by  the  learned  circuit  judge  in  which  we 
all  concur ;  and  other  questions  have  been  ably  argued  by  counsel, 
but  we  do  not  deem  it  essential  to  express  any  opinion  on  them  be- 
cause their  determination,  either  way,  would  not  affect  our  decision 
on  this  motion. 

Consult  Turner  v.  Marvland,  107  U.  S.  38 ;  s.  c,  2  Sup.  Ct.  Rep. 
44 ;  People  v.  Co.  Gen.  Transatlantique,  107  U.  S.  59 ;  s.  c,  2  Sup. 
Ct.  Rep.  87 ;  Wiggins  v.  East  St.  Wis,  107  U.  S.  365 ;  s.  c,  2 
Sup.  Ct.  Rep.  257 ;  Transp.  Co.  v.  Parkersburg,  107  U.  S.  691 ; 
8.  c,  2  Sup.  Ct.  Rep.  732 ;  Telegraph  Co.  v,  Texas,  105  U.  S.  460 ; 
Bridge  Co.  v.  U.  S.,  Id.  470 ;  Packet  Co.  v.  Catlettsburg,  Id.  559 ; 
Webber  v.  Virginia,  103  U.  S.  344;  Tiernan  v.  Rinker,  102  U.  S. 
123  ;  Lord  v.  Steamship  Co.,  Id.  541 ;  Vicksburg  v.  Tobin,  100  XT. 
8.  430;  Packet  Co.  v.  St.  Louis,  Id.  423;  Guy  v.  Baltimore,  Id. 
434;  Machine  Co.  v.  Gage,  Id.  676;  Trade-mark  Cases,  Id.  82; 
Transp.  Co.  v.  Wheeling,  99  XJ.^S.  273 ;  Beer  Co.  v.  Massachusette, 
97  XJ.  S.  25  ;  Cook  v.  Pennsylvania,  Id.  566 ;  The  Telegraph  Case, 
96  U.  S.  1. 

Key,  J. — I  have  not  thought  it  necessary  to  prepare  any  opinion 
in  these  cases,  and  am  content  to  announce  that  1  concur  m  the 
opinions  just  read. 

Statutes  Prohibiting:  Unjust  Freight  Charges  and  Discriminations. — The 
legislatures  of  the  various  States  have  the  right  to  pa65«  appropriate  laws  pro- 
hibitiDg  excessive  freight  charges  and  unjust  discriminations.  Such  laws 
are  constitutional  and  valid.  Olcott  o.  Supervisors,  16  Wall.  694;  Railroad 
Co. «.  Richmond,  19  WaU.  584;  Commissioners  v.  P.  &  O.  R.  R.  Co.,  63  Me. 
S79;  Shipper  v.  Commonwealth,  47  Pa.  St.  840;  Blake  v.  Winona  &  St.  Peter 
R.  Co.,  19  Minn.  418;  Beekman  v,  Saratoga  &  Schenectady  R.  Co.,  8  Paige, 
Ch.  45;  State  v.  Winona  &  St.  Peter  R.  Co.,  19  Minn.  484;  Fuller  v.  Chicago 
&N.  W.  R  Co.,  81  Iowa,  188;  Hudson  Co.  v.  State,  4  Zab.  (N.  J.)  718; 
McGregor  e.ErieR.  Co.,  6  Yroom  (N.  J.),  89;  Tilley  i;.  Savannah,  etc.,  R.  Co., 
1  Am.  A  Sng.  R.  R.  Cas.  616;  People  v.  Wabash,  etc.,  R.  Co.,  7  Am.  &Eng, 
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R.  R  Gas.  628;  s.  c.  12  Am.  ft  Bng.  R  R  Cm.  1;  Smith  9.  C.  ft  N.  W.  R 
Co.,  1  Am.  ft  EDg.  R  R  Cm.  408;  Graham  «.  C,  M.  ft  St.  P.  R  Co.,  8  Am. 
ft  Eog.  R  R  Cas.  289 ;  Georgia  RaUroad  ft  Banking  Co.  «.  Smith,  9  Am.  ft 
Bng.  R  R  Caa.  886. 

As  to  the  other  quaBtiona  involved  in  the  prinicipal  case  see  Eaeiaer  ei. 
SlinoiB  Central  R  Co.,  and  note,  infra. 


Ilunoib  Central  R.  B.  Oo. 

(AOoanM  Ocue,  U.  8.  OircuU  Court,  8,  2>.  Imoa,  G.  D.     OdtSber  24,  1888.) 

Article  1,  {  8,  of  the  constitution  of  the  United  States  confers  upon  con- 
gress the  power  <*  to  regulate  commerce  with  forei^  nations  and  among  the 
•everal  States.'*  This  power  of  congress  is  exclusive.  It  follows  that  the 
act  of  the  general  assembly  of  Iowa,  approved  March  23,  1874,  providing  for 
a  tariff  of  maximum  charges  for  the  transportation  of  freight  and  passengers 
by  railroads,  in  so  far  as  it  relates  to  through  shipments  over  inter-State  lines, 
is  unconstitutional. 

The  court,  in  its  opinion,  laid  down  the  following  propositions  as  settled: 
)1)  The  transportation  of  merchandise  from  place  to  place  by  railroad  is  com- 
merce. (2)  The  transportation  of  merchandise  from  a  place  in  one  State  to  a 
place  in  another  is  **  commerce  among  the  States.''  (3)  To  fix  or  limit  Uie 
charges  for  such  transportation  is  to  regulate  commerce.  (4)  A  statute  fixing 
or  limiting  such  charges  for  transportation  from  places  in  one  State  to  places 
in  other  States  is  a  regulation  of  commerce  among  the  States.  (5)  The  power 
to  regulate  such  commerce  is  vested  by  the  constitution  in  congress.  (6) 
This  power  of  congress  is  exclusive,  at  least  in  all  cases  where  the  subjects 
over  which  the  power  is  exerdsed  are  in  their  nature  national,  or  adnut  of 
one  uiiiform  system  or  plan  of  regulation. 

By  an  act  of  the  g|eneral  assembly  of  Iowa,  approved  March  23, 
1874,  a  tariff  of  maximutn  charges  was  provided  for  the  transpor- 
tation of  freight  and  passengers  by  railroad.  The  act,  by  its  terms, 
Jipplies  to  ^'  all  railroaia  corporations  ot^nized  or  doing  basiness  in 
this  State,  their  trustees,  receivers,  or  lessees."  It  provides  that 
^^  all  railroads  in  this  State  shall  be  classified  according  to  the  gross 
amount  of  their  i*e8pective  annual  earnings  within  the  State  per 
mile  for  the  preceding  year,"  and  for  a  separate  tariff  of  rates  for 
each  class.  It  also  provides  that  the  tarin  of  rates  so  established 
shall  ^^  be  considered  a  basis  on  which  to  compute  the  compensation 
for  transporting  freight,  goods,  merchandise,  or  property  over 
any  line  of  railroad  within  this  State.  This  suit  is  brought  to 
recover  damages  for  overcharges  upon  freight  shipped  from  points 
in  Iowa  to  points  in  Illinois  and  Wisconsin  over  a  part  of  defend- 
ant's  road  in  Iowa,  and  over  connecting  lines  in  the  other  States 
named.    The  answer  sets  up,  among  ouier  things,  that  the  statute 
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above  named  neither  had,  nor  waa  intended  to  have,  any  extrater* 
ritorial  operation  beyond  the  limits  of  Iowa,  and  neither  had,  nor 
was  intended  to  have,  any  application  to  or  effect  upon  contraeta, 
either  expressed  or  implied,  for  the  conveyance  of  persons  or  prop- 

fffrom  a  point  in  one  State  to  a  point  in  another  State,     rlain- 
demnrs  to  this  answer,  and  the  principal  questions  discnssed  by 
oonnsel  are :  (1)  Did  the  act,  by  its  terms,  apply  to  inter-State 
eommerce?    (2)  If  so,  is  it  constitutional? 
A.  B.  &  J.  0.  Cummings  for  plaintiff. , 
John  F.  Pnncombc  for  defendant. 

MoCrabt,  J. — ^There  may  be  room  for  donbt  as  to  whether  the 
aet  of  1874,  by  its  terms,  applies  to  intei^State  commerce.  If  it  be 
construed  as  in  pari  materia  with  the  subsequent  act  of  the  six- 
teenth general  assembly,  (1876,)  ^^  for  the  relief  of  certain  railroad 
companies,  agents,  and  employees,"  there  is,  I  think,  sufficient 
ground  for  holding  that  it  was  only  intended  to  regulate  such 
transportation  as  was  carried  on  within  the  State.  The  latter  act 
provides  for  releasing  railroad  companies  from  liability  for  having 
violated  the  act  of  1874  upon  certain  conditions.  Among  these 
conditions  was  a  requirement  that  such  railroad  companies  should 
enter  into  bonds,  with  security,  conditioned  that  they  would  not 
seek  to  evade  the  provisions  of  the  act  of  1874  "  by  increasing  or 
contriving  any  increase  on  through  rates  to  points  on  its  line  out- 
aide  of  the  State.''  If  the  original  act  itself  was  intended  to  apply 
to  through  shipments  between  points  in  this  State  and  points  in 
other  States,  it  is  difficult  to  see  how  it  could  have  been  evaded  by 
increasing  such  rates. 

It  is  plain,  therefore,  that  the  legislature  understood  and  con- 
atrued  the  original  act  as  applicable  only  to  local  or  State  commerce, 
and  sought  by  the  supplemental  act  above  mentioned  to  induce 
railroad  companies  to  bind  themselves  by  contract  not  to  increase 
their  charges  upon  inter-State  commerce  for  the  purpose  of  making 
up  for  their  losses  under  the  law  upon  State  commerce. 

If,  however,  the  statute  shall  be  neld  by  its  terms  to  apply  to  in- 
ter-State conmaerce,  I  am  of  the  opinion  that  it  is  in  contravention 
of  article  1,  §  8,  of  the  constitution  of  the  United  States,  which 
confers  upon  congress  the  power  "to  regulate  commerce  with  for- 
eign nations  and  among  the  several  States."  The  question  is  one 
oi  great  importance,  and,  in  some  of  its  aspects,  not  free  from  dif- 
ficulty. It  has  been  much  discussed  in  the  courts  of  the  country, 
and  especially  in  the  supreme  court  of  the  United  States.  • 

The  following  propositions  may  now  be  laid  down  as  settled,  at 
least  so  far  as  the  federal  courts  are  concerned. 

CL)  The  transportation  of  merchandise  from  place  to  place  by 
railroad  is  commerce.  (2)  The  transportation  of  merchandise 
from  a  place  in  one  State  to  a  place  in  another  is  "  commerce 
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among  the  States."  (3)  To  fix  or  limit  the  charges  for  snch  traos- 
portation  is  to  regulate  commerce.  (4)  A  statnte  fixing  or  limit- 
ing sach  charges  for  transportation  from  places  in  one  State  to 
places  in  other  States,  is  a  regulation  of  commerce  among  the 
States.  ^5)  T)ie  power  to  rebate  snch  commerce  is  vested  by  the 
constitution  in  congress.  (6^  This  power  of  congress  is  exclusiye, 
at  least  in  all  cases  where  tne  subjects  over  which  the  power  is 
exercised  are  in  their  nature  national,  or  admit  of  one  unitorm  sys- 
tem or  plan  of  regulation.  (7)  The  State  cannot  adopt  any  regu- 
lation which  does  or  may  operate  inju^ously  upon  the  commerce 
of  other  States. 

These  general  propositions  are  abundantly  sustained  by  the  fol- 
lowing, among  other,  authorities :  Crandall  v.  Nevada,  6  Wall.  35 ; 
Passenger  Cases,  7  How.  283 ;  Gibbon  v.  Ogden,  9  Wheat.  1 ; 
Case  of  State  Freight  Tax,  15  Wall.  232 ;  Welton  v.  Missouri,  91 
TJ.  S.  279 :  Hall  v.De  Cuir,  95  U.  S.  497 ;  Railroad  Co.  v.  Husen, 
Id.  469 ;  Pensacola  Tel.  Co.  v.  Western,  etc.,  Tel.  Co.,  96  U.  S. 
9 ;  Carton  v.  111.  Cent.  R.  Co.  6  Am.  &  Eng.  R.  R.  Cas.  305. 

It  is  insisted  by  plaintiffs  counsel,  in  his  very  able  and  exhaustive 
argument  in  this  case,  that,  conceding  the  soundness  of  these  propo- 
sitions, the  statute  in  question  may  be  upheld  upon  the  ground 
that  in  enacting  it  the  otate  exercised  a  power  which  is  vested  con- 
currently in  the  States  and  the  general  government.  That  certain 
powers  may  be  exercised  by  the  States  in  the  way  of  regulating 
inter-State  commerce,  where  no  act  of  congress  is  interfered  with, 
may,  for  the  purposes  of  this  case,  well  be  admitted. 

Assuming  such  to  be  law,  the  questions  remain : 

(1)  Whether  the  act  in  question,  if  applied  to  through  ship- 
ments, or  freight  upon  lines  extending  into  or  through  sevenJ 
States,  must  not  be  held  to  relate  to  a  su  oject  which  is  in  its  nature 
national,  or  which  admits  of  one  uniform  system  or  plan  of  regu- 
lation. (2)  Whether,  if  the  power  of  the  State  to  pass  such  an  act 
be  conceded,  it  does  not  necessarily  include  the  power  to  discrimi- 
nate against  the  commerce  of  other  States. 

If  either  of  these  questions  is.  answered  affirmatively,  then  the 
statute,  in  so  far  as  it  relates  to  through  shipments  over  inter-State 
lines,  is  in  violation  of  the  federal  constitution.  I  am  of  the  opin- 
ion that  both  questions  must  be  so  answered. 

It  seems  very  obvious  that  the  regulation  of  transportation  of 
merchandise  over  a  line  extending,  it  may  be,  from  the  Atlantic 
to  the  Pacific  ocean,  is  a  subject  which  is  in  its  nature  national. 
It  is  so  because  it  necessarily  concerns  the  people  of  the  whole 
country,  and  is  beyond  the  legislative  power  of  any  single  State. 
It  is  also  apparent  that  such  transportation  not  only  admits  of,  but 
requires,  a  uniform  system  or  plan  of  regulation.  I  do  not  under- 
stand the  plaintiff's  counsel  as  denying  these  propositions ;  but  he 
insists  that  this  State.may  regulate  charges  upon  so  much  of  the 
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route  a8  lies  within  its  own  territory.  In  other  words,  the  con- 
tention  of  conneel  is  that  each  State  over  whose  territory  a  line  of 
inter-State  railroad  passes,  may  fix  or  limit  the  charges  to  be  made 
for  the  carriage  of  a  cargo  npon  that  part  of  the  route  which  lies 
within  its  own  jurisdiction. 

The  consideration  of  this  proposition  involves  a  determination 
of  the  second  question  last  above  stated,  viz.,  whether  the  statute 
in  question,  construed  as  authorizing  the  reflation  of  charges  with- 
in this  State,  may  not  afiect  charges  made  for  carriage  in  other 
States.     To  state  the  question  in  another  form,  it  is  this:  Can 
each  of  the  States  through  which  a  car^o  must  pass  in  going,  for 
example,  from  Des  Moines  to  New  York  City,  fix  the  proportion- 
ate  cnarge  which  shall  be  made  by  the  carrier  for  the  distance 
within  its  own  territory  ?  Such  a  line  would  pass  through  portions 
of  the  States  of  Iowa,  Illinois,  Indiana,  Ohio,  Pennsylvania,  and 
New  York.    How  can  Iowa  fix  the  amount  to  be  paid  for  tlie  car- 
riage from  Des  Moines  to  the  State  line  without  mdirectly  affect- 
ing the  rates  to  be  charged  in  the  other  States  ?     It  must  be  borne 
in  mind  that  the  power  to  regulate  includes  not  only  the  power  to 
reduce,  but  the  power  to  increase  charges.   If  one  of  the  States  upon 
Buch  a  line  can  fix  the  charges  for  carriage  within  its  own  territory, 
what  is  to  prevent  it  from  authorizing  its  own  carriers  to  demand 
and  receive  an  undue  and  unreasonable  proportion  of  the  gross 
amount  ?     If  the  proposition  contended  lor  be  admitted,  what  is 
there  to  prevent  the  three  States  through  which  the  car^  mnst 
first  pass  on  its  way  to  New  York,  from  exacting  more  tiian  one 
half  of  the  charge  lor  the  entire  route  ?  or,  to.  state  the  same  Ques- 
tion in  another  way,  why  may  not  the  five  States  through  wnich 
the  cargo  would  pass  before  reaching  the  boundary  of  New  York, 
exact  in  the  aggregate  the  whole  of  a  reasonable  charge  for  the 
entire  route,  leaving  nothing  for  the  carrier  within  the  State  of 
New  York?    And  since  no  State  law  can  have  any  extraterritorial 
force,  is  it  not  clear  that  the  attempt  to  enforce  the  statutes  of  each 
of  the  several  States,  in  so  far  as  tne  carriage  within  such  State  is 
eoDcemed,  would  lead  to  conflicts  and  disputes  which  no  State 
authority  would  be  competent  to  adjust  and  determine? 

These  considerations,  I  think,  lead  inevitably  to  the  conclusion, 
not  only  that  such  commerce  is  the  subject  only  of  national  con- 
trol and  regulation,  but  that  any  attempt  to  devolve  upon  a  single 
State  the  power  to  regulate  it  in  part  would  necessarily  give  to 
such  State  the  right  to  discriminate  against  other  States  of  th^ 
Union. 

It  is  well  known  that  one  of  the  chief  reasons  which  caused  the 
eonstitutional  convention  to  insert  the  commercial  clause  in  the 
constitution  of  the  United  States,  was  the  belief  that  if  the  power 
to  regulate  commerce  among  the  States  was  not  taken  exclusively 
jDto  me  hands  of  the  national  government,  rivalries  and  jealousies 
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would  arise  among  the  States  similar  to  those  which  had  existed 
under  the  old  confederation,  which  would  lead  practically  to  the 
destruction  of  inter-State  commerce,  and  it  was  regarded  asspeciaUy 
important  that  no  power  in  the  legislature  of  any  one  State  to 
interfere  with  commerce  or  trade  in  any  other  State  sliould  be 
recognized  as  existing. 

My  conclusion  is,  tlierefore,  that  the  statute  in  question,  if  held 
to  apply  to  inter-State  commerce,  is  in  violation  of  the  constitution 
of  the  United  States.  In  this  view  I  am  supported  by  the  recent 
decision  of  the  Bupreme  court  of  this  State  (Caiton  v.  111.  Cent 
B.  Co.,  supra),  in  which  the  act  now  under  consideration  was  held 
.to  be  unconstitutional.  If  I  were  in  doubt  upon  the  subject,  I 
should  not  hesitate  to  follow  that  ruling. 

I  am  not  aware  that  the  federal  courts  have  ever  in  the  course 
of  our  history  undertaken  to  enforce  a  State  statute  which  has  been 
held  void  by  the  supreme  judicial  authority  of  the  State.  I  should 
hesitate  long  before  undertaking  to  enforce  in  this  tribunal  any  act 
of  the  State  legislature  which  the  supreme  court  of  the  State  has 
held,  for  any  reason,  to  be  null  and  void.  To  do  so  would  be  to 
give  to  suitoi*s  who  can  come  here  an  unjust  advantage  over  the 
citizens  of  the  State  who  are  compelled  to  submit  their  rights  to 
the  determination  of  the  State  courts. 

The  demurrer  to  the  answer  is  overruled. 


Regulation  of  Inter-State  Commerce. — The  question  raised  in  the  princi- 
pal case  is  one  of  the  most  interestinff  and  important  constitutional  points 
which  has  arisen  for  some  time  in  this  country.  The  rieht  of  the  States  to 
pass  laws  which  indirectly  affect  inter-State  commerce  is  involved.  Congress 
has  not  remained  entirely  passive  upon  the  point.  In  1866  it  passed  an  act 
authorizing  all  railroad  companies  to  transport  passengers  and  freight  from 
State  to  State,  and  empowering  them  to  receive  and  accept  reasonable  com- 
pensation therefor.  The  existence  of  this  statute  must  be  borne  in  mind  in 
the  discuRsion  which  follows.  , 

Regulation  of  Railroads  Entirely  within  State^ — ^A  regulation  of  railroads 
which  in  its  direct  effect  is  confined  exclusively  to  the  business  done  within 
the  State  is  clearly  valid,  although  indirectly  it  may  affect  inter-State  com- 
merce. State  Tax  on  Railway  Gross  Receipts,  15  Wall.  284;  Munn  v,  Illinois, 
94  U.  S.  118;  Chicago,  etc.,  R.  R.  Co.  f>.  Iowa,  94  U.  S.  155;  Peik  V.Chicago 
&  N.  W.  R.  Co.,  U  iJ.  S.  164. 

A  tax,  therefore,  on  the  gross  receipts  of  a  domestic  corporation  is  valid, 
although  such  receipts  are  in  part  derived  from  the  transportation  of  mer- 
chandise in  and  out  of  the  State.  State  Tax  on  Railway  Gross  Receipts,  15 
Wall.  284.  An  act  requiring  grain  warehouses  within  the  State  to  take  out 
licenses,  requiring  such  warehouses  to  post  up  their  fixed  rates  of  charge, 
prohibiting  discrimination  in  charges,  and  fixing  a  maximum  legal  tariff,  is 
not  inyalid,  though  it  may  indirectly  affect  inter-State  commerce.  Munn  «. 
Illinois,  U  U.  8.  118. 

A  law  fixing  a  maximum  rate  of  freight  which  may  be  charged  by  a  rail- 
road company  is  valid  where  the  railroad  is  entirely  within  the  State.  Chi- 
cago, etc.,  R  Co.  9.  Iowa,  94  U.  8.  155. 

Such  a  law  is  valid  where  the  railroad  is  not  entirely  in  the  State,  but  the 
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eoiklahis  a  special  claiue  that  it  shall  not  be  taken  as  referring  in  any 

^f  to  inter-State  commerce.    Peik  «.  Chicago  &  N.  W.  R.  Co.,  94  U.  8. 164. 

It  must  be  conceded,  howcTer,  that  were  Congress  to  pass  any  law  relative 
to  int»-State  commerce  with  which  the  laws  above  adverted  to  would  conflict 
in  any  way,  however  small,  they  would  pro  tanto  become  void. 

What  is  Regulation  of  Interstate  Commerce.— Bome  State  acts  are  so 
dearly  a  direct  attempt  to  regulate  inter-State  commerce  that  they  have  been 
pronounced  void.  Thus  an  act  prohibiting  all  railroad  companies  within  a 
State  from  delivering  goods  or  fMSsenaers  to  other  railroad  companies  at  any 
other  point  than  within  the  State,  is  clearly  illegal,  as  it  necessitates  a  break- 
ing of  bulk  on  the  border  of  the  State.  City  of  Council  Bluffs  «.  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.,  45  ni.  888.  An  act  prohibiting  the  transportation 
of  cattle  over  the  boundary  of  a  State  during  certain  months  in  the  year,  is 
iaralid  as  a  regulation  of  inter-State  commerce.  Railroad  Co.  e.  Husen,  95 
U.  &  465. 

Police  Power. — Certain  reffulations  of  railroads  by  a  State  have  been  sus- 
tttined  as  a  valid  exercise  of  its  police  power,  though  they  almost  constitute 
a  complete  regulation  of  inter-State  commerce.  A  law,  therefore,  whidi 
recrairea  all  railroad  companies  annually  to  fix  their  rates  of  freight  and  fare, 
and  to  post  up  the  same  m  a  conspicuous  place,  and  forbidding  charffes  in 
excess  of  the  rates  thus  fixed  under  a  penalty,  is  valid — and  this  thou^  it  is 
conceded  that  the  act  applies  to  goods  carried  in  and  out  of  the  State  as 
well  as  to  those  transported  wholly  within  its  borders.  The  act,  the  court 
says,  makes  no  discrimination  between  local  and  inter-State  rates.  *'  It  only 
reqidres  that  the  rates  shall  be  fixed,  made  public  and  honestly  adhered  to. 
In  this  there  is  nothing  unreasonable  or  onerous."  Railroad  Co.  e.  Fuller, 
17  Wall.  660,  and  see  Chicago  &  Acton  R.  Co.  e.  People,  12  Am.  &  Eng. 
R.  R  Cas.  166.  And  a  statute  which  requires  all  ndlroaa  companies  to  draw 
the  can  of  other  companies  at  reasonable  times  for  reasonable  compensation 
to  be  agreed  upon  by  the  parties  or  fixed  by  railroad  commissioners,  has  been 
held  to  be  valid.  Rae  e.  Grand  Trunk  R  Co.,  9  Am.  &  Eng.  R  R.  Cas.  470. 
But  see  Railroad  Co.  e.  Husen,  96  U.  S.  466;  Hall  e.  De  Cmr,  95  XT.  S.  485. 

Disputed  Questions* — Whether  a  State  law  regulating  the  amount  of  freight 
which  can  be  charged  on  a  railroad — not  a  police  regulation — and  which 
affects  inter-State  commerce  indirectly  only — is  or  is  not  valid,  is  yet  an  un- 
decided question.  »In  McDuffee  e.  Portland  &  Rochester  R.  Co.,  52  N.  H. 
580,  an  action  on  the  case  was  brought  against  a  railroad  company  for  a  fail- 
Tore  to  furnish  to  the  plaintiff  equal  express  facilities  with  others  for  the  trans- 
portation of  goods  from  a  point  within  the  State  of  Maine  to  another  point 
m  the  State  of  New  Hampshire.  It  was  objected  by  the  company  defendant 
that  the  plaintiff  could  have  no  right  of  recovery,  since  the  unjust  discrimi- 
nation complained  of  had  been  partly  in  relation  to  the  transportation  of 
goods  in  another  State.  The  court,  however,  overruled  the  objection,  inti- 
mating that  if  the  courts  of  Maine  had  objected  to  their  taking  jurisdiction 
tiiey  might  have  hesitated,  but  that  in  the  absence  of  such  objection  they 
would  grant  the  relief  prayed  for.  Cf.  Messenger  e.  Pennsylvania  R  Co.,  86 
K.  J.  L.  407;  Chicago  &  A.  R  Co.  e.  People  ex  rel.,  etc.,  67  III.  11.  In  Peo- 
ple e.  Wabash,  etc.,  R  Co.,  7  Am.  &  Eng.  R  R.  Cas.  628;  s.  c,  12  Am.  & 
Eng.  R.  R  Cas.  10,  the  question  was  squarely  met.  In  that  case  an  act  of 
the  State  of  Illinois  imposed  a  penalty  upon  railroad  companies  in  seneral 
wherever  there  was  an  uniust  discrimination  in  the  rates  of  freight  and 
fare  charged.  It  was  held  that  the  act  was  generally  applicable  to  con- 
tracts for  the  transportation  of  g^oods  to  and  from  points  without  the  State, 
but  its  validity  was  nevertheless  sustained  upon  the  ground  that  in  its  ap- 
plication to  such  contracts  it  had  reference  merely  to  inequalities  in  tne 
(Charges  made  for  the  distance  traversed  within  the  State.  * '  Nothing  is  shown 
la  the  flilsel  that  loeh  inequlity  in  charge  ia  all  for  euriage  entirely  beyond 
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the  limite  of  this  Stale;  a  prima  facie  is  made  out  of  unjust  diseriminatioii 
under  our  statute  occurring  within  the  State." 

The  current  of  authority  is,  however,  to  a  contrary  effect.  In  Hall  e.  De 
Cuir,  96  XT.  S.  485,  an  act  of  the  State  of  Louisiana  was  in  question  which 
prohibited  discrimination  by  conunon  carriers  of  passengers  among  persons 
of  different  race  or  color.  It  was  admitted  that  the  act  would  by  its  terms 
apply  to  carriers  engaged  in  transporting  passengers  from  State  to  State,  and 
on  that  account  it  was  pronounced  void  as  an  interference  with  inter-State 
commerce.  The  idea  tnat  the  operation  of  the  act  can  be  construed  to  be 
limited  to  that  part  of  the  carriage  within  the  State  only  is  scouted.  ^*  While 
it  purports  only  to  control  the  carrier  when  engaged  within  the  State,  it  must 
necessarily  influence  his  conduct  to  some  extent  in  the  management  of  his 
business  throughout  his  entire  voysge.  His  disposition  of  passengers  taken 
up  and  put  down  within  the  State,  or  taken  up  to  be  carried  without,  cannot 
but  affect  in  a  greater  or  less  degree  those  taken  up  without  and  Drought 
within,  and  sometimes  those  taken  up  and  put  down  without.  ...  It 
was  to  meet  just  such  a  case  that  the  commercial  clause  in  the  constitution 
was  adopted."  In  Carton  &  Ck>.  e.  niinois  Central  R  R.  Co.,  6  Am.  &  Eng. 
R.  R  Cas.  806,  the  same  reasoning  is  applied  in  the  case  of  a  statute  fixing 
maximum  rates  of  freight.  Such  statute  must,  it  was  held,  be  construed  to 
apply  to  contracts  for  mter-State  commerce  and  was  in  so  far  invalid.  The 
same  view  was  adopted  in  the  principal  case  and  will  in  all  probability  be 
taken  by  the  Supreme  Court  of  the  united  States.  See  Louisville  ft  N.  R 
Ck>.  e.  Railroad  Commission  of  Tennessee,  supra. 


Heibbbman  et  aL 

V. 

BUSLINGTON,   0.   B.  AND  N.  Ry.  Oo. 

{Advanee  Ca$e^  Iowa,    April  10,  1884.) 

The  statute  providing  that  the  sgent  of  a  railway'  company  shall  be 
ffuilty  of  a  misdemeanor  for  exacting  and  collecting  excessive  charges, 
does  not  take  away  the  common-law  right  to  recover  money  paid  in 
excess  of  reasonable  compensation.  Protest  prior  to  payment  need  not  be 
shown.  • 

The  two-year  statute  of  limitations  applies  to  the  action  for  the  mis- 
demeanor, and  not  to  this  action  for  the  recovery  of  the  excess,  the  period  for 
which  is  five  years. 

The  contract  of  a  shipment  of  wheat  from  West  Union,  Iowa,  to  Milwaukee, 
Wisconsin,  providing  that  the  responsibility  of  the  company  receiving  the 
^ain  shoula  cease  with  the  delivery  thereof  at  Postville,  Iowa,  to  a  connect- 
ing line,  is  a  contract  to  be  wholly  performed  within  this  State,  and  not 
open  to  the  objection  that  it  relates  to  commerce  between  States,  and  there- 
fore not  within  the  scope  of  our  statutes. 

Where  the  measure  of  compensation  is  fixed  by  statute,  no  greater  sum  can 
be  lawfully  demanded  or  received,  and  all  evidence  that  charges  higher 
than  those  fixed  by  statute  are  reasonable,  is  immaterial  and  inadmis^le. 

Appeal  from  Fayette  Circuit  Court. 

Action  at  law  to  recover  certain  sums  paid  by  plaintiff  to  de« 
f endant  for  the  transportation  of  grain  upon  defendant's  railroad  in 
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excess  of  reasonable  and  just  charges  therefor.  The  cause  was 
tried  by  the  conrt  without  a  jury,  and  judgment  was  rendered  for 
defendant  PlaintifEs  appeaL  The  facts  of  the  case  are  fully 
stated  in  the  opinion. 

Stoneman,  Bickel  &  Eastman  for  appellants. 

J.  &  S.  K.  Tracy  for  appeUee. 

Bbok,  J. — 1.  The  petition  alleges  that  between  the  twenty-eighth 
day^  of  August,  1877,  and  the  fourth  day  of  February,  1878,  the 
plaintiffs  delivered  to  defendant,  for  tnuisportation  upon  its  rail- 
road from  West  Union  to  Postville,  Cedar  Kapids,  and  Burlington, 
all  points  within  this  state,  certain  large  quantities  of  grain  to  be 
delivered  to  connecting  lines  of  railroads  for  transportation  to 
Milwaukee,  in  the  State  of  Wisconsin  ;  that  no  other  railroad  than 
defendant's  reached  West  Union,  and  plaintiffs  were  therefore  com- 
pelled to  procure  transportation  upon  it;  and  that  defendant 
charged  ana  exacted  large  sums  in  excess  of  reasonable  and  just 
charges  for  the  transportation  of  the  grain,  which  plaintiffs  were  com. 
pelled  to  pay.  The  number  of  shipments,  the  quantity  of  grain 
m  each,  the  charges  paid,  and  the  sums  paid  in  each  instance  in  ex- 
cess of  reasonable  charges,  and  other  particular,  are  shown  by  an 
exhibit  to  the  petition,  which  need  not  be  more  particularly  noticed. 

As  defences  to  the  action,  defendant  alleges — First,  that  the 
grain  in  (question  was  transported  by  defendant  as  shipments  from 
West  Union  to  Milwaukee  in  "through"  cars  and  upon  "through'* 
bills  of  lading,  and  that  the  contract  for  transportation  pertained  to 
commerce  between  the  States,  and  that  the  statute  of  this  State  then 
in  force,  prescribing  the  charges  which  could  be  lawfully  made  for 
the  transportation  of  property  upon  railroads,  was  therefore  inap- 
plicable and  inoperative  as  to  the  transactions  in  question,  being,  as 
to  them,  in  conflict  with  the  constitution  of  the  United  States; 
second,  that  plaintiffs  "knowingly,  voluntarily,  and  willingly*' 
paid  the  charges  now  claimed  by  them  to  be  excessive  and  un- 
reasonable ;  and,  third,  that  the  action  is  barred  by  the  statute  of 
limitations. 

The  defendant  alleges  in  its  answer  that  the  charges  of  which 
plaintiffs  complain  were  reasonable,  and  that  the  contracts  for  the 
transportation  of  the  grain  were  to  be  performed  by  the  delivery 
at  Milwaukee,  in  the  State  of  Wisconsin.  The  allegations  of  the 
pleading  in  the  case  need  not  be  further  referred  to  or  recited. 

2.  The  evidence,  without  contradiction,  establishes  that  it  was  the 
purpose  of  plaintiffs  to  ship  the  ^rain  in  question  to  Milwaukee  or 
other  points  out  of  this  State,  and  that  it  was  delivered  in  the  cars 
of  defendant,  or  in  cars  in  use  upon  its  road,  at  West  Union.  The 
contract  for  transportation  between  the  parties,  in  each  instance, 
was  expressed  by  an  instrument  in  writing,  in  the  following  form 
and  language: 
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**  BuBLINGtOlf y  OkDAB  BaFIDB  &  NoBTHlEBIf  Ht.  Co. 

<*  No.  — >,  West  Union  Station,  Not.  15,  1877. 

^  Reoeived  from  Heiflennan  &  Herriman,  in  apparent  good  order, 
by  the  Enrlington,  Cedar  Sapids  &  Northern  By.  Co.,  the  follow- 
ing described  packages,  marked  and  numbered  as  per  mamn,  sub- 
ject to  the  conditions  and  regulations  of  the  published  tariff  of  said 
railway,  to  be  transported  over  the  line  of  tms  railway  to  PostviUe, 
and  delivered,  after  payment  of  freight,  in  like  good  order,  to  C, 
M.  &  St.  Paul,  a  company  or  carrier  (if  the  same  are  so  forwarded 
beyond  the  line  of  this  railway),  to  be  carried  to  the  place  of  des- 
tination ;  it  being  expressly  agreed  that  the  responsioiUty  of  this 
railway  shall  cease  at  this  railway's  depot,  at  which  the  same  are  to 
be  delivered  to  such  carrier ;  but  this  railway  guarantees  that  the 
rate  of  freight  for  the  transportation  of  said  packages  from  the 

place  of  shipment  to snail  not  exceed per ^  and 

charges  advanced  by  this  railway : 


HarkB  and  Consignee— Chandler,  Brown  ft  Go. 
Destination— Milwaukee,  Wis. 


No.  Packages. 

Description  of  Articles. 

Weifi^t 

14Q2 
B.,  C.  B.  ft  N. 

Bulk  Wheat 
U.orL. 

J.  F.  MnjiHB,  Agent" 

This  contract,  in  the  plainest  language,  provides  for  transporta- 
tion to  Postville  and  no  further.  While  it  provides  for  the  de- 
livery of  the  grain  to  another  railroad  company,  yet  defendant's* 
obligation  under  the  contract  was  fully  performed  when  this  was 
done,  and  by  the  express  language  of  the  instrument  defendant's 
responsibility  ceased  when  it  delivered  the  grain  to  another  carrier. 
The  facts  established  by  the  evidence,  that  defendant's  compen- 
sation was  fixed  by  contract  with  its  connecting  line  at  Postville, 
and  for  the  whole  route  taken  together  the  charges  were  reasonable, 
and  were  less  than  was  provided  for  by  the  statute  of  the  State  then 
in  force,  cannot  affect  or  modify  the  oontrollinff  point  in  the  case, 
namely,  that  the  contract  was  wholly  performea  m  this  State  by  the 
delivery  of  the  grain  at  Postville,  and  that  it  provided  for  transpor- 
tation between  points  within  the  State,  and  did  not  extend  to  carry* 
ing  the  grain  without  the  State.  Discussion  can  add  nothing  to 
the  conclusivenesB  of  our  position,  based  upon  tiie  obvious  fneaning 
of  the  contract 
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3.   It  will  be  observed   that  this    action   is   not  brought  to 
rMorer  the  penalties  for  overcharges  by  the  railroad  companies^ 
provided  by  chapter  68,  Acts  Fifteenth  U-eneral  Assembly,  in  foroe 
when  the  acts  complained  of  by  plaintiffs  were  done.     The  plain- 
tiSe  seek  to  recover  the  snms  paia  by  them  in  excess  of  reasonable 
charges,  and  nothing  more.     The  liability  of  defendant  for  money 
collected  for  the  transportation  of  property,  in  excess  of  reasonable 
charges,  existed  at  common  law.     The  enactment  of  a  statute  im- 
posing penalties  for  excessive  charges,  recoverable  by  the  party  in- 
jured, or  providing  that  for  exacting  and  collecting  them  the  agent 
of  the  railroad  company  shall  be  gnuty  of  a  misdemeanor,  does  not 
take  away  the  right  existing  at  common  law  to  recover  money  paid 
in  excess  of  reasonable  charges.     See  City  of  Dubuque  v.  111.  Cent. 
By.  Co.,  39  Iowa,  66 ;  Cityof  Burlin^on  v.  B.  A  M.  Ry.  Co.,  41 
Iowa,  134 ;  Crittenden  v.  Wilson,  6  Cow.  166  ;  Gooch  v.  Stephen- 
son, 13  Me.  371 ;  Candee  v.  Howard,  37  N.  T.  663.     The  injured 
party  may  waive  the  tort  created  by  statute  and  sue  upon  the  im- 
pKed  contract  raised  by  the  law,  whereby  the  carrier  is  obligated 
to  repay  to  the  consignee  or  consignor  oi  the  property  all  sums  ex- 
acted in  excess  of  reasonable  compensation.    Nor  need  the  plaintijGE, 
in  a  case  brought  to  enforce  such  an  obligation,  show  objection  or 
protest  prior  to  the  payment  made  in  excess  of  reasonable  compen- 
sation.   These  rules  are  founded  upon  the  consideration  that  rail- 
road companies  are  public  carriers,  and  those  who  employ  them 
are  in  their  power,  and  must  bow  to  the  rod  of  authority  which  they 
hold  over  consignors  and  consignees  of  property  transported  by 
them.    If  the  consignor  refuses  to  pay  or  contract  to  pay  the 
char]?e6  fixed  by  the  railroad  company,  his  goods  will  not  be  carried ; 
OT,  if  the  consignee  refuses  to  make  the  payment  demanded,  the 
eoods  will  not  be  delivered.    In  both  cases  ^eat  loss  and  even 
aestruction  of  profitable  business  will  result.     If  railroad  companicB 
should  be  held  free  from  liability  for  excessive  charges,  the  whole 
basinees  of  the  country  would  be  subject  to  unjust  exactions  re- 
snlting  in  oppression  to  citizens,  and  destructive  to  useful  and 
profitable  business.     The  law  does  not  require  objection  or  protest 
'  to  the  payment  of  unjust  charges,  for  the  reason  that  they  would  be 
Tain,  being  addressed  to  those  who  occupy  the  commanding  position 
of  power  to  enforce  obedience  to  their  requirements.     For  another 
reason  they  are  not  required.     Those  who  do  business  with  rail- 
roads never  come  in  contact  with  the  officers  who  possess  authority 
to  fix  or  abate  rates  of  charges ;  indeed,  they  usually  hardly  know 
their  names,  or  where  to  find  them.     Their  places  of  business  are 
usually  in  cities  distant  from  points  where  much  of  the  property 
is  received  for  transportation.    If  the  consignee  should  be  required 
to  make  objection  or  protest  to  these  officers,  delays  would  follow, 
resulting  in  loss ;  and,  in  the  case  of  the  shipment  of  some  kinds 
of  periwable  property,  in  its  decay.    These  considerations  take  the 
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case  from  the  operation  of  the  familiar  role  which  forbids  recovery 
on  acconnt  of  payments  voluntarily  made  without  objection  or  pro- 
test. This  rule  does  not  apply  to  cases  of  compulsory  payments, 
and  does  not  require  objection  and  protest  where  they  would  be 
unavailing  and  vain.  The  doctrines  we  have  expressed  are  sup- 
ported by  the  following  authorities :  Chicago  &  A.  By.  Co.  v.  Coal 
Co,,  79  111.  121 ;  Mobile  &  M.  Ry.  Co.  v.  Steiner,  61  Ala.  659 ; 
Parker  v.  Q.  W.  Ry.  Co.,  7  Man.  &  Q.  253 ;  Harmony  v.  Bingham^ 
12  N.  Y.  99 ;  Chandler  v.  Sanger,  114  Mass.  364 ;  Stephan  v.  Dan- 
iels, 27  Ohio,  527;  Robinson  v.  Ezzell,  73  K  0.  231 ;  Carew  v. 
Rutherford,  106  Mass.  1 ;  Lafayette  &  L  Ry.  Co.  v.  Pattison,  41 
Ind.  312;  Philanthropic  Building  Ass'n  v.  McKnight,  35  Pa. 
St.  470 ;  Wood  v.  Lake,  13  Wis.  84 ;  Wheaton  v.  Hibbard, 
20  Johns.  290 ;  Thomas  v.  Shoemaker,  6  Watts  &  S.  179 ;  Palmer 
V.  Lord,  6  Johns.  Ch.  95 ;  State  Bank  v.  Ensminger,  7  Blackf .  105. 

4.  The  action,  as  we  have  shown,  is  not  brougnt  to  recover  the 
penalty  provided  by  statute,  which  is  barred  by  the  statute  of  limi- 
tations in  two  years.  Herriman  v.  B.,  C.  R.  &  N.  Ry.  Co.,  57 
Iowa,  187 ;  s.  c,  9  Am.  &  Eng.  R.  R.  Cas.  339.  Being  an  action 
to  recover  upon  an  implied  contract,  it  is  not  barred  until  the  ex- 
piration of  nve  years. 

5.  The  statute  in  force  at  the  time  of  the  transactions  in  question 
(chapter  58,  Acts  Fifteenth  Oeneral  Assembly)  fixed  charges  which 
could  be  lawfully  made  by  railroad  corporations  for  the  transporta- 
tion of  property.  Charges  in  excess  oi  those  prescribed  were  un^ 
lawful.  This  statute  conclusively  determines  the  charges  which 
shall  be  considered  reasonable.  Unlawful  charges,  surely,  will  be 
regarded  as  unreasonable,  for  the  courts  cannot  give  protection  for 
acts  which  are  unlawful,  and  hold  that  such  acts  create  or  defeat 
rights.  Courts  will  not,  in  this  way,  encourage  the  violation  of 
statutes.  In  all  cases  where  statutes  fix  compensation  to  be  paid 
for  services,  recovery  for  a  greater  sum  cannot  be  had  on  the  ground 
that  it  is  reasonable  and  just.  The  statute  having  fixed  the  measure 
of  compensation,  no  greater  sum  could  lawfully  be  demanded  or 
received. 

6.  Certain  evidence  was  admitted,  against  plaintiffs'  objection, 
tending  to  show  the  amount  of  the  charges  upon  the  grain  after  it 
was  shipped  from  the  termini  of  defendant's  lines  of  roads  in  this 
State,  and  that  the  charges  paid  defendant  were  reasonable.  In 
order  to  establish  these  facts  defendant  was  permitted  to  introduce 
evidence  tending  to  show  the  contracts  and  arrangements  existing 
between  defendant  and  connecting  lines  for  the  transportation  ot 
property  beyond  the  limits  of  the  State,  and  other  like  matters. 
The  evidence  of  diis  character,  being  immaterial,  was  erroneously 
admitted.  The  contract  between  the  parties  fixed  the  points  with- 
in the  State  to  which  defendant  became  bound  to  transport  the 
grain.    The  law  fixed  what  must  be  regarded  as  reasonable  charges 
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for  defendant's  services.  All  evidence  tending  to  vary  the  express 
terms  of  this  contract,  or  prove  that  charges  higher  than  those  nxed 
by  the  statute  were  reasonable,  was  incompetent. 

The  judgment  of  the  circoit  conrt  is  reversed,  and  the  cause 
will  be  remanded  for  proceedings  in  harmony  with  this  opinion. 

See  Louisville  &  Nashville  R  R  Co.  e.  Railroad  CominisBion  of  Tennessee, 
and  note  supra;  and  EaeiBer  v,  Ulinois  Central  R  Ck>.,  and  note  supra. 


SoOTT 

V. 

Ebie  Bt.  Co.  et  aL 

(84  Nno  Jen0y  Bq.  354.) 

A  bill  asainst  several  defendants  for  a  dlBcovery,  accountinff  and  repay- 
ment of  alleged  unlawful  overcharges  for  freight,  the  liability  tneref or  being 
purely  legal  and  enforceable  at  law,  cannot  be  sustained,  on  the  ground  that 
one  defendant  is  liable  as  the  lessee  of  several  short  lines  of  railroad,  and 
that  the  other  defendants,  the  lessors,  are  also  liable,  and  that  if  complain- 
ant be  compelled  to  resort  to  law  for  redress,  he  must  sue  each  defendant 
for  a  fractional  part  of  each  overcharge. 

Bill  for  relief.    On  final  hearing  on  pleadings  and  proofs. 
Mr.  T.  D.  Hoxsey  for  complainant. 
]£r.  Cortlandt  Parker  for  aefendants. 

Chaitcellob  BiDinroN. — The  bill  is  filed  for  an  account  of  moneys 
allied  by  the  complainant  to  have  been  paid  by  him  to  the  de- 
fendants, which  are  the  Erie  Ry.  Co.  and  its  lessors,  the  Paterson 
&  Bamapo  R.  B.  Co.,  the  Paterson  &  Hudson  Biver  B.  B.  Co.,  and 
the  Long  Dock  Co.,  in  excess  of  the  lawful  charges  for  freight  car- 
ried by  tne  Erie  By.  Co.,  from  Paterson  to  New  York,  for  him, 
between  the  Ist  of  March,  1872,  and  the  1st  of  September,  1874. 
The  bill  states  that  the  length  of  railroad  between  the  depot  at 
Jersev  City  and  the  city  of  f  aterson  is  fifteen  and  sixty-three  hun- 
dredtns  miles,  which  is  mad.e  up  of  two  and  fifty-six  hundredths 
miles  of  the  railroad  of  the  Long  Dock  Co.,  twelve  and  fif^-eight 
hundredths  miles  of  the  Paterson  &  Hudson  Biver  B.  K.,  and 
forty-nine  hundredths  of  a  mile  of  the  Paterson  &  Bamapo  B.  B.; 
and  that  tlie  Erie  By.  Co.,  during  all  the  period  in  respect  of  which 
the  account  is  claimed,  was  operating  that  road  under  a  lease  from 
the  railroad  companies  by  which  it  was  owned.  The  complainant 
insists  that  the  latter  companies  are,  as  well  as  the  Erie  By.  Co., 
by  which  the  alleged  excessive  charges  were  made,  and  to  which 
the  payments  were  made  by  him,  liable  to  and  bound  to  repay 
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him.  The  answers  of  the  defendants  deny  that  the  alleged  ill^al 
Anrg&B  were  made,  and  insist  that  all  the  charges  complained  at 
were  lawful,  and  they  also  insist  that  the  remedy  of  the  complain- 
ant is  at  law.  The  prayer  of  the  bill  is  that  the  Erie  Ry.  Co.,  the 
Paterson  &  Hudson  Ki ver  B.  B.  Co.,  the  Paterson  &  Bamapo  B.  B. 
Co.,  and  the  Lon^  Dock  Co.  may  account  with  the  complainant 
for  the  unlawful  chai-ges  and  tolls  asked,  demanded  and  received 
from  him  for  freight  and  transportation  between  Jersey  City  and 
Patei-son,  either  way,  between  the  Ist  day  of  March,  1872,  and 
the  Ist  day  of  September,  1874 ;  and  that  each  of  the  three  last- 
mentioned  companies,  as  the  lessor  of  the  Erie  By.  Co.,  be  held  to 
so  account  with  him  in  proportion  to  the  unlawful  charge  so  made 
by  its  lessee,  the  Erie  By.  Co.,  in  proportion  to  the  length  of  its 
road  to  the  whole  length  of  the  road  between  Jersey  City  and 
Paterson  ;  and  that,  therefore,  the  Lons  Dock  Co.,  as  a  lessor,  re- 
sponsible for  such  overcharges,  be  held  to  pay  the  complainant 
with  respect  to  two  and  fifty-six  hundredths  miles ;  the  Paterson  & 
Hudson  Biver  B.  B.  Co.  with  respect  to  twelve  and  fifty-eight 
hundredths  miles,  and  the  Paterson  &  Bamapo  B.  B.  Co.  with  re- 
spect to  forty-nine  hundredths  of  a  mile  of  the  length  of  the  whole 
road  between  those  points.  It  prays,  also,  that  the  defendants  may 
make  discovery  for  all  and  singular  the  transactions  and  matters 
before  stated,  and  that  an  account  may  be  taken,  by  and  under  the 
direction  and  decree  of  this  court,  of  the  allied  unlawful  charges, 
dealings  and  transactions  complained  of  in  the  bill ;  and  that,  in 
taking  the  account,  the  Erie  By.  Co.  be  primarily  chared  for  the 
full  amount  of  such  unlawful  charts,  and  that  the  other  railroad 
companies,  its  lessors,  be  held  secondarily  chargeable,  on  failure  or 
default  of  the  Erie  By.  Co.  to  pay  the  amount,  in  proportion  to 
their  respective  responsibility  for  the  same,  in  the  manner  before 
stated,  as  to  the  length  of  their  respective  roads  and  their  lawfal 
right  to  charge  freights  thereon,  or  in  some  other  manner  as  may 
be  decreed  to  be  just  and  equitable  by  this  court,  and  that  su<m 
other  and  general  relief  may  be  grantea  in  the  premises  as  may  be 
consistent  with  equity  and  good  conscience. 

It  seems  to  me  quite  clear  that  no  discovery  is  required.  The 
bill  is  based  upon  the  allegations  of  unlawful  cnarges,  made  by  the 
Erie  By.  Co.  against  the  complainant,  for  carrying  freights  over 
the  road.  The  amount  of  the  lawful  charge  is  stated,  and  the 
amount  of  the  unlawful  demand  and  the  amount  paid.  No  dis- 
covery can  be  required,  with  regard  to  these  matters.  The  bill  is 
filed  really  to  recover  from  the  defendants  the  amount  of  these 
alleged  unlawful  charges.  The  complainant  insists  that  he  is  en- 
titled to  the  aid  of  this  court  in  the  premises,  on  the  ground  that 
he  is  entitled,  by  law,  to  look  to  the  lessors,  as  well  as  the  lessees, 
for  repayment  of  the  moneys  in  question,  and  that  if  he  were  to 
'have  recourse  to  law  for  a  remedy,  he  would  be  compelled  to  sue 
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eaeh  of  the  lessors  for  a  fractional  part  of  the  amount.  He 
dainis,  as  before  stated,  that  the  Erie  By.  Go.  is  legally  respon- 
aible  for  the  excessive  charges,  and  that  ttie  lessors  of  that  com- 
pany are  also  liable  ilbcording  to  the  proportions  which  their 
respectiye  lengths  of  road  bear  to  the  whole.  He  was  at  liberty, 
therefore,  to  proceed  at  law  against  the  Erie  Rjr.  Co.,  or  against 
its  lessors.  Their  liability  to  nim  (if  it  exists)  is  a  purely  legal 
one,  and  the  proportions  of  the  amount  of  the  excessiTc  charges 
which  they  should  repay  to  him  can  be  as  well  established  at  law 
as  in  this  court.  Indeed,  he  has  stated  them  with  clearness  in  the 
bill,  and  prays  for  a  decree  according  to  the  proportions  which 
are  so  stated.  This  objection  having  been  taken  in  the  answers. 
Hkere  is  no  reason  why  it  should  not  be  regarded  on  the  final 
liearing.  It  seems  to  be  entirely  dear  that  the  remedy  of  the 
eomplainant  is  at  law  and  not  in  this  court.  The  bill,  tnerefore, 
will  be  dismissed,  with  costs. 

Bee  Steever  v.  Illinois  Central  R  Co.,  and  note  infra. 


Steevsb 

V. 

Illinois  Central  R.  Co. 

(Adwxnee  Ocue,  I&wa.     DeemJbtr  11,  1888.) 

Parties  equally  in  fault  or  equally  violators  of  law  can  have  no  remedv 
against  each  other  based  upon  contracts  or  transactions  which  are  esteemea 
unlawful. 

This  principle  is  not  modified  by  the  degree  of  guilt  of  the  violators  of 
the  law  or  the  turpitude  of  the  offence,  nor  does  it  have  respect  to  the  pun- 
ishment inflicted,  and  when  it  is  said  that  the  parties  must  be  equally  guilty, 
in  order  to  warrant  its  application,  it  is  meant  that  each  party  must  be  guilty 
of  the  violation  of  law. 

A  station  agent  who,  as  such,  receives  for  a  railroad  company  and  ships 
Ids  own  goods  at  a  higher  rate  than  is  allowed  by  law,  cannot  maintain  an 
action  for  the  overcharges  of  freight  paid  by  him,  under  chapter  68  of  the 
Acta  of  the  Fifteenth  General  Assembly. 

Appeal  from  Sac  Circuit  Court. 

Action  under  chapter  68,  Acts  of  the  Fifteenth  General  As- 
sembly, to  recover  the  penalty  therein  provided,  for  illegal  charges 
paid  by  plaintiff  to  defendant  on  account  of  goods  transported 
upon  its  railroad.  The  cause  was  tried  to  the  court  without  a 
jury,  and  upon  facts  found.  Judgment  ^as"  rendered  for  plain- 
tiff. Defendant  appeals.  The  facts  of  the  case  are  fully  stated 
in  the  omnion. 

J.  F.  JDmicombe  for  appellant. 
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Charles  D.  Goldsmith  and  Wright,  Oommings  &  Wright  for 
appellee. 

Beok,  J. — ^1.  In  the  thirteenth  count  of  defendant's  answer  it 
pleaded  the  following  defence:  ^^ Further  answering,  defendant 
says  that,  during  all  the  time  for  which  plaintiff  claims  over- 
charges, he  was  the  station  agent  of  defendant,  and  was  employed 
by  the  month  as  such  station  agent,  and  that,  among  other  duties, 
it  was  his  special  duty  to  collect  freight  and  passenger  <!harges  at 
Alta,  a  station  on  deiendant's  line  of  road,  and  this  suit  is  brought 
to  recover  back  overcharges  under  chapter  68,  Acts  of  the  Fif- 
teenth Greneral  Assembly  of  Iowa,  and  the  amounts  claimed 
are  for  alleged  overcharges  under  that  law,  on  goods  shipped  by 
and  to  plaintiff  while  such  station  agent;  and  that,  if  any  of  the 
charges  complained  of  were  overcharges  collected  bv  said  plaintiff 
while  agent  of  defendant,  in  violation  of  said  law,  and  such 
charges  were  charged  by  said  plaintiff  in  violation  of  said  law,  and 
said  charges  were  demanded  oy  said  plaintiff  in  violation  of  said 
law,  and  said  plaintiff,  as  such  agent,  was  the  agent  of  a  corpora- 
tion operating  a  line  of  railroad  within  this  State,  and  the  col- 
lection receipt  demanded  for  and  charging  of  said  sum  claimed  by 
plaintiff  is  so  charged,  collected,  received,  or  demanded  in  viola- 
tion of  said  law,  as  claimed  by  plaintiff,  was  done  by  plaintiff  as 
agent  of  said  corporation,  this  defendant,  and  the  doing  of  the 
said  several  acts  and  of  each  of  said  several  acts  so  done  by  plain- 
tiff, was  a  criminal  act,  and  each  of  said  acts  were  criminal  acts, 
and  subjected  plaintiff  to  fine  or  imprisonment  for  each  of  the 
several  violations  of  said  law,  at  the  discretion  of  the  court,  as 

Srovided  by  section  11  of  said  chapter  68  aforesaid ;  whereupon 
efendant  says  that  the  plaintiff  is  estopped  from  recovering  back 
any  portion  of  said  overcharges,  if  any,  so  as  aforesaid  made  by 
him  as  agent  of  said  corporation  defendant,  criminally,  and  by 
said  act  made  a  misdemeanor,  and  punishable  as  aforesaid  by  fine 
or  imprisonment." 

As  the  conclusions  we  reach  upon  the  defence  thns  pleaded  are 
decisive  of  the  case,  other  allegations  of  the  answer  need  not  be 
recited.  The  circuit  court  K>und  the  facts  applicable  to  this 
branch  of  the  case  in  the  following  lan^age :  "  The  court  further 
finds  that  during  all  the  time  for  wnicb  plaintiff  claims  over- 
charges herein,  he  was  the  station  agent  of  defendant  at  Alta 
station,  employed  by  the  month  as  such  agent,  and  that,  among 
other  duties,  it  was  his  special  duty  to  collect  freight  and  passenger 
charges  at  such  station  on  defendant's  line  of  road;  that  tnis  action 
is  brought  to  recover  overcharges  under  chapter  68  of  the  Acts 
of  the  Fifteenth  General  Assembly  of  Iowa;  that  the  amonnts 
claimed  are  all  for  overcharges  under  that  law,  for  goods  shipped 
by  and  to  plaintiff  while  he  was  acting  as  such  agent ;  and  that  all 
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of  such  overchai^es  were  paid  over  by  said  plaintijBF,  while  acting 
as  the  agent  of  defendant,  to  defendant." 

The  circuit  court's  conclusion  of  law  upon  the  facts  thus  found 
is  expressed  by  the  record  as  follows :  "  Upon  the  sixth  finding  of 
fact  the  court  finds  the  legal  conclusion  that,  upon  the  facts  therein 
found,  the  acts,  of  the  plaintiff  in  collecting  and  remitting  such 
charges  against  himself,  while  acting  in  the  capacity  of  agent  for 
the  defendant,  did  not  render  him  criminally  liable  under  the  pro- 
visions of  section  11  of  chapter  68  of  the  Laws  of  the  Fifteenth 
General  Assembly ;  and  the  court  further  finds  this  conclusion  on 
said  finding  of  fact :  that  plaintiff,  by  reason  of  facts  so  found,  is 
not  estopped  from  recovering  back  all  or  any  part  of  the  over- 
charges claimed  for  herein."  There  is  no  ground  for  disturbing 
the  finding  of  facts  as  above  set  out. 

2.  The  question  for  our  determination,  which  in  our  view  is  de- 
cisive of  the  case,  is  this:  Does  the  doctrine  of  par  delictum 
defeat  recovery  by  plaintiff  in  this  action  ?  Under  this  familiar 
doctrine  parties  equally  in  fault  or  equally  violator  of  law  can 
have  no  remedy  against  each  other  based  upon  contracts  or  trans- 
actions which  are  esteemed  unlawful.  Thus,  while  one  has  paid 
money  to  the  other,  when  such  payment  was  unlawfully  made  or 
exacted,  the  party  making  it  cannot  maintain  an  action  to  recover 
it  back.  The  law  provides  no  remedy  for  one  who  bases  his  claim 
to  recover  upon  the  violations  of  its  provisions.  Chapter  68,  Acts 
of  the  Fifteenth  General  Assembly,  provided  for  the  maximum 
rates  of  charges  for  the  transportation  of  persons  and  property  by 
the  railroads  of  the  State.  Section  11  declares  that  ^^  any  officer, 
i^nt,  or  employee  of  any^  railroad  company,  person,  or  corpora- 
tion operating  a  line  of  railroad  within  the  State,  wno  shall  vio- 
late, or  be  a  party  to  the  violation  of,  any  of  the  provisions  of  this 
act,  or  instrumental  therein,  shall  be  guilty  of  a  misdemeanor,  and 
shall  be  punished  by  fine  and  imprisonment ;  and  that  any  person, 
corporation,  or  railroad  company  operating  a  railroad  within  the 
State,  authorizing,  directing,  causing,  permitting,  or  allowing  any 
violation  of  the  act  by  any  officer,  agent,  or  employee  shall  lorfeit 
and  pay  to  the  person  injured  five  times  the  amount,  compensation, 
or  charge  illegally  taken  or  demanded,  or  five  times  the  amount  of 
the  damage  caused." 

Under  this  act  plaintiff  seeks  to  recover  in  this  action,  which  is 
founded  on  the  payment  by  plaintiff,  and  the  execution  and  receipt 
by  defendant,  or  illegal  charges  for  the  transportation  of  property. 
The  plaintiff,  as  a^ent  of  defendant  in  receiving  illegal  charges, 
was  guilty  of  a  misdemeanor;  the  defendant,  as  a  corporation,  in 
requiring  and  exacting  the  payment  of  the  charges,  was  guilty  of 
a  violation  of  law,  and  subjected  to  a  penalty  therefor.  The  dif- 
ference in  the  punishments  to  be  infiicted  upon  the  agent  and  the 
corporation  is  accounted  for  by  the  fact  that  offences  committed 
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by  oorporationB  cannot  be  punished  by  impriBonmeiit.  The  doe- 
tnne  of  par  delictum  is  not  modified  by  the  d^ree  of  gpilt  of  the 
yiolatoro  of  the  law,  or  tlie  turpitude  of  the  o£tence.  Nor  does  it 
have  respect  to  the  punishment  inflicted.  When,  therefore,  the 
expression  is  used  tnat  the  parties  shall  be  equally  guilty,  in 
oraer  to  demand  its  application,  the  thought  is  conveyed  that  eaoh 
party  must  be  guilty  oi  the  violation  of  law.  Oi  the  ^uilt  of  the 
defendant  there  can  be  no  question.  Does  plainti£E  share  in  the 
guilt  of  violating  the  law?  The  facts  are  these :  Plaintiff,  as  agent 
of  defendant,  received  illegal  charges  from  himself,  and  pud  the 
same  to  defendant.  He  occupi^  a  double  position.  He  was 
agent  of  defendant,  and  an  individual  shipper.  It  is  insisted  that 
he  paid  the  money  to  defendant  as  a  shipper.  Let  this  be  ad- 
mitted. But  to  whom  did  he  pay  it  ?  To  himself,  as  agent.  The 
charges  first  went  into  his  hands  as  agent,  and  as  agent  he  paid 
them  to  defendant.  In  receiving  the  illegal  charges  as  agent,  he 
violated  the  law.  He  cannot  shield  himself  from  the  consequences 
thereof  by  insisting  that  any  of  bis  acts  in  respect  to  the  charges 
were  individual  transactions. '  The  law  has  no  respect  to  the  r3ar 
tions  of  one  who  violates  its  provisions  ;  and  it  will  not  make  curi- 
ous distinctions  in  order  to  relieve  a  law-breaker  from  the 
eonsequences  of  his  act.  It  will  not  inquire  whether  the  act  was 
done  as  an  agent  or  as  an  individual.  Guilt  follows  the  purpose 
to  violate  the  law.  The  animus  determines  guilt,  and  it  does  not 
depend  upon  the  relations  of  the  individual. 

3.  It  is  insisted  that  defendant  and  plaintiff  in  the  transaction 
were  independent  actors ;  that  defendant  was  the  oppressor  and 
plaintiff  the  subject  of  oppression ;  and  that,  in  the  Jangua^  of 
Lord  EUenborough  (Smith  v.  Cuff,  6  Maule  &  S.  160),  the  defend- 
ant held  the  rod  and  plaintiff  bowed  to  it.  This  would  all  be 
quite  true  were  the  feet  of  agency  out  of  the  way.  But  as 
agent  plaintiff  acted  in  receiving  and  remitting  the  illegal  charges; 
he  was  himself  the  instrument  of  whatever  oppression  there  is  in 
the  case ;  he  held  with  his  own  hand  the  rod  with  which  he  chas- 
tised himself.  His  act  was  of  the  character  of  the  act  of  the  felo 
de  se,  who  commits  the  crime  of  murder  upon  himself.  The  law 
wiU  ffive  him  no  remedy  based  upon  his  offence. 

4.  it  is  argued  that  as  the  statute  was  intended  for  the  protection 
of  shippers  of  goods  by  railways,  and  in  the  public  interest,  it 
ought  to  be  enforced  in  this  case.  But  the  plaintiff,  by  his  viola- 
tion of  the  statute,  as  we  have  seen,  cannot  have  its  protection,  and 
the  public  interest  does  not  require  that  a  law-breaker  shall  receive 
benefit  through  his  own  offence. 

5.  Finally,  the  plaintiff  cannot  make  out  his  case  except  through 
the  medium  of  the  transaction  wherein  the  illegal  charge  was  paid 
and  received,  in  which  he  was  a  party  to  the  violations  of  the 
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fltatnte.    Under  these  circamstances  the  law  will  gire  him  no 
remedy.    Broom,  Le^.  Max.  *692. 

We  reach  the  satisfactorj  conclagioQ  that  upon  the  facts  as 
found  by  the  circuit  court  plaintiff  is  not  entitled  to  recover  in 
this  action.     The  judgment  appealed  from  is  therefore  reversed. 

Overcharges  in  Freight. — Ae  to  the  right  to  recoyer  overcharges  in  freight 
or  penalties  for  making  such  overcharges,  see  Scott  «.  Erie  Ry.  Co.,  24  N.  J. 
Bq.  354;  Kenneth  et  al.  v.  South  CaroUna  R.  Co.,  15  8.  C.  284;  McGregor  v, 
Erie  R  Co.,  85  K.  J.  L.  289;  State  o.  Winona  &  St.  Peter  R.  Co.,  19  Minn. 
4S4;  Fuller  d.  Chicago  &  N.  W.  R.  Co.,  81  Iowa,  187;  Paxton  o.  Ulinois, 
eta,  R.  Co^  6  Aio.  ft  JSng.  R.  R.  Cas.  591. 


Atohisoh,  Tofska  and  Santa  F£  £.  R.  Co.  v.  Dbnyxb  and  New 

Orleans  R.  K.  Co. 

Denver  and  New  Orleans  E.  E.  Co.  v.  Atchison,  Topeea  and 

Santa  Fe  R.  E.  Co. 

(110  United  States  Beparts,  607.) 

The  proyision  in  the  Constitution  of  Colorado,  that  "  all  individuals,  asso- 
ciations, and  corporations  shall  have  equal  rights  to  have  persons  and  prop- 
erty transported  over  any  railroad  in  this  State,  and  no  undue  or  unreason- 
able discrimination  shall  be  made  in  charges  or  facilities  for  transportation 
of  freight  or  passengers  within  the  State,  and  no  railroad  company,  nor  any 
lessee,  manager,  or  employee  thereof,  shall  give  any  preference  to  individU 
uals,  associations,  or  corporations  in  furnishing  cars  or  motive  power,"  im- 
poses no  greater  obligation  on  a  railroad  company  than  the  compion  law 
would  have  imposed  upon  it. 

The  provision  in  the  Constitution  of  Colorado  that  **  every  railroad  com- 
pany shall  have  the  right  with  its  road  to  intersect,  connect  with,  or  cross  any 
other  railroad,*'  only  implies  a  mechanical  xmion  of  the  tracks  of  the  roads 
so  as  to  admit  of  the  convenient  passage  of  cars  from  one  to  the  other,  and 
does  not  of  itself  imply  the  right  of  connecting  business  with  business. 

At  common  law  a  railroad  common  carrier  is  not  bound  to  carry  beyond 
its  own  line ;  and  if  it  contracts  to  carry  beyond  it,  it  may,  in  the  absence 
of  statutory  regulations,  determine  for  itself  what  agencies  it  will  employ ; 
and  Uiere  is  nothing  in  the  provisions  of  the  Constitution  of  Colorado  which 
takes  away  such  right,  or  imposes  any  further  obligation. 

A  railroad  company  has  authority  to  establish  its  own  stations  for  receiving 
and  putting  down  passengers  and  merchandise,  and  may  regulate  the  time 
and  manner  in  which  it  vml  carry  them,  and  in  the  absence  of  statutory  ob- 
ligations, it  is  not  required  in  Colorado  to  establish  stations  for  those  pur- 
poses at  a  point  where  another  railroad  company  has  made  a  mechanical 
union  with  its  road. 

A  proyision  in  a  State  Constitution  which  prohibits  a  railroad  company 
from  discriminations  in  charges  and  facilities  does  not,  in  the  absence  of  leg- 
islation, require  a  company  which  has  made  provisions  with  a  connecting 
load  for  the  transaction  of  joint  business  at  an  established  union  junction 
•tition,  to  make  similar  provisions  with  a  rival  connecting  line  at  another 


58     ATCHISON,  ETC.,  B.  R.  OO.  V.  DBNVBBy  BTO.,  B.  B.  OO. 

near  point  on  its  line,  at  which  the  second  connecting  line  has  made  a  mechaa- 
iod  onion  with  its  road. 

A  provision  in  a  State  Constitution  which  forbids  a  railroad  company  to 
make  ^scrimination  in  rates  is  not  violated  by  refusing  to  give  to  a  connecting 
road  the  same  arrangement  as  to  through  rates  which  are  given  to  another 
connecting  road,  unless  the  conditions  as  to  the  service  are  substantially  alike 
in  both  cases. 

This  was  a  bill  in  eqiutj  filed  by  the  Denver  &  New  Orleans 
B.  R.  Co.,  a  Colorado  corporation,  owning  and  operating  a  rail- 
road in  that  State  between  jDenver  and  Pneblo,  a  distance  of  aboat 
one  hundred  and  twenty-five  miles,  against  the  Atchison,  Topeka 
&  Santa  F6  R.  R.  Co.,  a  Kansas  corporation,  owning  and  operating 
a  railroad  in  that  State  from  the  Missoari  River,  at  Kansas  City, 
w^terly  to  the  Colorado  State  line,  and  also  operating^from  there, 
nnder  a  lease,  a  road  in  Colorado  from  the  State  line  to  i^ueblo,  bnilt 
by  the  Pueblo  &  Arkansas  Valley  R  R.  Co.,  a  Colorado  corpora- 
tion. The  two  roads  so  operated  by  the  Atchison,  Topeka  & 
Santa  F6  Co.  formed  a  continnons  line  of  communication  from 
Kansas  City  to  Pneblo,  about  six  hundred  and  thirty-four  miles. 
The  ^neral  purpose  of  the  suit  was  to  compel  the  Atchison, 
Topeka  &  Santa  F 6  Co.  to  unite  with  the  Denver  &  New  Orleans  Co. 
in  forming  a  through  line  of  railroad  transportation  to  and  from  Den- 
ver over  the  Denver  &  New  Orleans  road,  with  all  the  privileges 
as  to  exchange  of  business,  division  of  rates,  sale  of  tickets,  issue 
of  bills  of  lading,  checking  of  baggage  and  interchange  of  cars, 
that  were  or  might  be  customary  with  connecting  roads,  or  that 
were  or  might  be  granted  to  the  l)enver  &  Rio  Grande  R.  R.  Co., 
another  Colorado  corporation,  also  owning  and  operating  a  road 
parallel  to  that  of  the  Denver  &  New  Orleans  Co.  between  Den- 
ver and  Pueblo,  or  to  any  other  railroad  company  competing  with 
the  Denver  &  New  Orleans  for  Denver  business. 

It  appeared  that  when  the  Atchison,  Topeka  &  Santa  F6  Co. 
reached  rueblo  with  its  line  it  had  no  connection  of  its  own  with 
Denver.  The  Denver  &  Rio  Grande  road  was  built  and  running 
between  Denver  and  Pueblo,  but  the  gauge  of  its  track  was  diflferent 
from  that  of  the  Atchison,  Topeka  &  Santa  F6.  Other  compa- 
nies occupying  different  routes  nad  at  the  time  substantially  the 
control  of  the  transportation  of  passengers  and  freight  between 
the  Missouri  River  and  Denver.  The  Atchison,  Topeka  &  Santa 
F6  Co.,  being  desirous  of  competing  for  this  business,  entered  into 
an  arrangement,  as  early  as  1879,  with  the  Denver  &  Rio  Grande 
Co.  for  the  formation  of  a  through  line  of  transportation  for  that 
purpose.  By  this  arrangement  a  third  rail  was  to  be  put  down  on 
the  track  of  the  Denver  &  Rio  Grande  road,  so  as  to  admit  of  the 
passage  of  cars  continuously  over  both  roads,  and  terms  were 
agreed  on  for  doing  the  business  and  for  the  division  of  rates. 
Tne  object  of  the  parties  was  to  establish  a  new  line,  which  could 
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be  worked  with  rapidity  and  economy,  in  competition  with  the 
old  oneB.  In  the  division  of  prices  the  Denver  cc  Bio  Grande  Co. 
was  allowed  compensation  at  the  rate  of  a  mile  and  a  half  for 
every  mile  of  actual  haul.  As  the  distance  from  the  Missouri 
River  to  Pueblo  bv  this  route  was  about  the  same  as  to  Denver  by 
the  other  routes,  the  through  rates  over  this  line  to  and  from  Den- 
ver were  usually  made  about  the  same  as  the  rates  to  and  from 
Pueblo.  This  was  necessary  to  compete  successfully  with  other 
lines  for  Denver  business.  Afterwards  another  agreement,  known 
as  the  "  tripartite  agreement,"  was  entered  into  between  the  Atch- 
ison, Topeka  &  Santa  P6,  the  Denver  &  Rio  Grande,  and  the 
Union  Pacific  R.  R.  Cos.,  by  which  rates  were  established  between 
Denver  and  the  Missouri  River,  and  arrangements  made  for  a 
division  of  business  among  those  companies,  and  for  the  regular 
tion  of  their  conduct  towards  each  other  with  a  view  to  avoiding 
competition  between  themselves  or  from  others. 

In  1882  the  Denver  &  New  Orleans  Co.  completed  its  road  l)e- 
tween  Denver  a^d  Pueblo,  and  connected  its  track  with  that  of 
the  Atchison,  Topeka  &  Santa  F6,  in  Pueblo,  twelve  or  fifteen 
hundred  feet  easterly  from  the  junction  of  the  Denver  &  Rio 
Grande,  and  about  three  quarters  of  a  mile  from  the  union  depot 
at  which  the  Atchison,  Topeka  &  Santa  F6  and  the  Denver  &  Kio 
Grande  interchanged  their  business,  and  where  each  stopped  its 
trains  r^ularly  to  take  on  and  let  off  passengers  and  receive  and 
deliver  might.  The  Denver  &  New  Orleans  Co.  erected  at  its 
junction  with  the  Atchison,  Topeka  &  Santa  F6  platforms  and 
other  accommodations  for  the  interchange  of  business,  and  before 
this  stiit  was  begun  the  general  superintendent  of  the  Denver  & 
New  Orleans  Co.  made  a  request  in  writing  of  the  general  man- 
ager of  the  Atchison,  Topeka  &  Santa  F6,  as  follows : 

"  That  through  bills  of  lading  be  given  via  your  line  and  ours, 
and  that  you  allow  all  freight  consigned  via  D.  &  N.  O.  R.  R.  to 
be  delivered  to  this  company  at  point  of  jnnction,  and  on  such  terms 
as  exist  between  your  road  and  any  other  line  or  lines ;  that  you 
allow  your  cars,  or  cars  of  any  foreign  line,  destined  for  points 
reached  by  the  D.  &  N.  O.  R.  K.,  to  be  delivered  to  this  company 
and  hauled  to  destination  in  same  manner  as  interchanged  witn 
any  other  line.  That  you  allow  tickets  to  be  placed  on  sale  be- 
tween points  on  line  of  D.  &  N.  O.  R.  R.  ana  those  on  line  of 
A.,  T.  &  S.  F.  R.  R.,  or  reached  by  either  line ;  that  a  system  of 
through  checking  of  bas^gage  be  adopted ;  that  a  transfer  of  XT.  S. 
mail  be  made  at  point  oi  jnnction.  In  matter  of  settlements  be- 
tween the  two  companies  for  earnings  and  charts  due,  we  will 
Bottle  daily  on  delivery  of  freight  to  this  line ;  for  mileage  due 
for  car  service,  and  for  amounts  due  for  tickets  interchanged,  we 
a^ree  to  settle  monthly,  or  in  any  other  manner  adopted  by  your 
hue,  or  as  is  customary  between  railroads  in  such  settlements.'' 
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This  request  was  refused,  and  the  Atchison,  Topeka  &  Santa  Yi 
Co.  continued  its  through  business  with  the  Denver  &  Kio 
Grande  as  before,  but  declined  to  receive  or  deliver  freight  or 
passengers  at  the  junction  of  the  Denver  &  New  Orleans  road, 
or  to  give  or  take  through  bills  of  lading,  or  to  sell  or  receive 
through  tickets,  or  to  check  baggage  over  that  line.  All  passen- 
gers or  freight  coming  from  or  destined  for  that  line  were  taken 
or  delivered  at  the  regular  depot  of  the  Atchison,  Topeka  & 
Santa  F4  Co.  in  Pueblo,  and  the  prices  charged  were  according 
to  the  regular  rates  to  and  from  that  point,  which  were  more 
than  the  Atchison,  Topeka  &  Santa  Fe  received  on  a  division  of 
through  rates  to  and  from  Denver  under  its  arrangement  with  the 
Denver  &  Rio  Grande  Co. 

By  the  Constitution  of  Colorado,  art.  15,  corporations  can  only 
be  formed  in  that  State  under  general  laws,  subject  to  alteration 
and  repeal,  and  the  law  under  which  the  Pueblo  &  Arkansas  Val- 
ley R.  R.  Co.  was  organized,  conferred  power,  among  others : 

''  Second.  To  cross,  intersect,  or  connect  its  railroad  with  any 
other  railway.      / 

^'  Third.  To  connect  at  State  line  with  roads  of  other  States  and 
Territories. 

"  Fourth.  To  receive  and  convey  passengers  and  property  on  its 
railway. 

"Fifth.  To  erect  and  maintain  all  necessary  and  convenient 
buildings  and  stations,  fixtures  and  machinery,  for  the  convenience, 
accommodation,  and  use  of  passengers,  freights,  and  business  in- 
terests, or  whicli  may  be  necessary  lor  the  construction  and  operar 
tion  of  said  railway. 

"  Sixth.  To  regulate  the  time  and  manner  in  which  passengers 
and  property  shaU  be  transported,  and  the  compensation  to  be  paid 
therefor."     General  Laws  of  Colorado,  1877. 

Sections  4  and  6  of  article  15  of  the  Constitution  of  Colorado 
are  as  follows : 

"  Seo.  4.  All  railroads  shaU  be  public  highways,  and  all  railroad 
companies  shall  be  common  carriers.  Any  association  or  corpora- 
tion organized  for  the  purpose  shall  have  the  right  to  construct 
and  operate  a  railroad,  between  any  designated  points  within  this 
State,  and  to  connect  at  the  State  line  with  railroads  of  other  States 
or  Territories.  Every  railroad  company  shall  have  the  right  with 
its  road  to  intersect,  connect  with,  or  cross  any  other  railroad. 

'^  Sec.  6.  All  individuals,  associations,  and  coi-porations  shall 
have  equal  rights  to  have  persons  and  property  transported  over 
any  railroad  in  this  State,  and  no  undue  or  unreasonable  discrimi- 
nation sliall  be  made  in  charges  or  facilities  for  transportation  of 
freight  or  passengers  within  the  State,  and  no  railroad  company, 
nor  any  lessee,  manager,  or  employee  thereof,  shall  give  any  pref- 
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erence  to  individualsy  associations,  or  corporations  in  famishing 
cars  or  motive  power." 

No  other  provisions  of  the  Constitntion  or  of  the  statutes  of 
the  State  were  referred  to  as  affecting  thb  questions  involved  in 
the  suit. 

A  hrgQ  amount  of  testimonj  was  in  the  record  as  to  the  custom 
of  connecting  roads  in  respect  to  the  interchange  of  business  and 
the  formation  of  through  lines.  From  this  it  appeared  that,  while 
through  business  was  very  generally  done  on  through  lines  formed 
by  an  arrangement  between  connecting  roads,  no  road  could  make 
itself  a  part  of  such  a  line,  so  as  to  participate  in  its  special  ad- 
vantages, without  the  consent  of  the  others.  Oftentmies  new 
roads,  opening  up  new  points,  were  admitted  at  once  on  notice, 
without  a  special  agreement  to  that  effect,  or  in  reference  to  de- 
tails ;  still,  if  objection  was  made,  the  new  road  must  be  content 
with  the  ri^ht  to  do  business  over  the  line  in  such  a  way  as  the 
law  allowed  to  others  that  have  no  special  contract  interest  in  the 
line  itself.  The  manner  in  which  its  business  must  be  done  bv 
the  line  would  depend  not  alone  on  the  connection  of  its  track 
with  that  of  the  line,  but  upon  the  duty  which  the  line  as  a 
carrier  owed,  to  it  as  a  customer.  Ko  usage  was  established  which 
required  one  of  the  component  companies  of  a  connecting  through 
line  to  grant  to  a  competitor  of  any  of  the  other  companies  the 
same  privileges  that  were  accorded  to  its  associates,  simply  because 
the  tracks  of  the  competing  company  united  with  its  own  and  ad- 
mitted of  a  free  and  convenient  interchange  of  business.  The 
line  was  made  up  by  the  contracting  companies  to  do  business  as 
carriers  for  the  public ;  and  companies,  wnose  roads  did  not  form 
part  of  the  line,  had  no  other  rights  in  connection  with  it,  than 
such  as  belonged  to  the  public  at  large,  unless  special  provision 
was  made  therefor  by  the  legislature  or  the  contracting  companies. 

Upon  this  state  of  facts  the  Circuit  Oourt  entered  a  decree  re- 
quiring the  Atchison,  Topeka  &  Santa  F6  Co.  to  stop  all  its 
passenger  trains  at  the  platform  built  by  the  Denver  &  Kew 
Orleans  Co.  where  the  two  roads  joined,  and  to  remain  there 
long  enough  to  take  on  and  let  off  passengers  with  safety,  and  to 
receive  and  deliver  express  matter  and   the   mails,      tt  also  re- 

auired  the  Atchison,  Topeka  &  Santa  F6  Co.  to  keep  an  a^nt 
dere,  to  sell  tickets,  check  baggage,  and  bill  freight.  All  freight 
trains  were  to  be  stopped  at  the  same  place  whenever  there  was 
freight  to  be  taken  on  or  delivered,  if  proper  notice  was  given. 
While  the  Atchison,  Topeka  &  Santa  F6  Co.  was  not  required 
to  issue  or  reco^ize  through  bills  of  lading  embracing  the  Den- 
ver &  New  Orleans  road  m  the  route,  or  to  sell  or  recognize 
through  tickets  of  the  same  character,  or  to  check  baggage  in  con- 
nection with  i^t  road,  it  was  required  to  carry  freight  and  passen- 
gas  going  to  or  coming  from  that  road  at  the  same  price  it  would 
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leceiTe  if  the  passenger  or  freight  were  carried  to  or  from  the 
same  point  upon  a  through  ticket  or  throngh  bill  of  lading  issned 
nnder  any  arrangement  with  the  Denver  &  Rio  Grande  Co.  or 
any  other  competitor  of  the  Denver  &  New  Orleans  Co.  for 
business.  In  short,  the  decree,  as  entered,  establishes,  in  detail, 
mles  and  regulations  for  the  working  of  the  Atchison,  Topeka  & 
Santa  F^  and  Denver  &  New  Orleans  roads,  in  connection  with 
each  other  as  a  connecting  through  line,  and^  in  effect,  requires 
the  Atchison,  Topeka  &  Santa  Fe  Co.  to  place  the  Denver  & 
New  Orleans  Co.  on  an  equal  footing  as  to  the  interchange  of 
business  with  the  most  favored  of  the  competitors  of  that  com- 
pany, both  as  to  prices  and  facilities,  except  in  respect  to  the  issue 
of  through  bills  of  lading,  through  checks  for  baggage,  through 
tickets,  and  perhaps,  the  compulsory  interchange  of  cars.  See  9 
Am.  &  Enjj.  R.  R  Cas.  374;  12  Am.  &  Eng.  R.  R.  Cas.  1. 

From  this  decree  both  companies  appealed;  the  Atchison, 
Topeka  &  Santa  F6  Co.,  because  the  bill  was  not  dismissed; 
ana  the  Denver  &  New  Orleans  Co.  because  the  decree  did  not 
fix  the  rates  to  be  charged  by  the  Atchison,  Topeka  &  Santa  F6 
Co.  for  freight  and  passengers  transported  by  it  in  connection 
with  the  Denver  &  New  Orleans,  or  make  a  specific  division  and 
apportionment  of  through  rates  between  the  two  companies,  and 
because  it  did  not  require  the  issue  of  through  tickets  and  through 
bills  of  lading,  and  the  through  checking  of  bi 

H.  C.  Thateher,  Charles  E.  Gast,  George  R.T^eck  and  William 
M.  Evarts  for  the  Atchison,  Topeka  &  Santa  F6  R.  R.  Co. 

E.  T.  Wells  for  the  Denver  &  New  Orleans  R.  R.  Co. 

Waiib,  C.  J. — ^After  reciting  the  facts  in  the  foregoing  language 
he  continued : 

The  case  has  been  presented  by  counsel  in  two  aspects : 

1.  In  view  of  the  requirements  of  the  Constitution  of  Colorado 
alone ;  and 

2.  In  view  of  the  constitutional  and  conamon-law  obligations  of 
railroad  companies  in  Colorado  as  common  carriers. 

We  will  first  consider  the  requirements  of  the  Constitution ; 
and  here  it  may  be  premised  that  sec.  6  of  art.  15  imposes  no  greater 
obligations  upon  the  company  than  the  common  law  would  have 
imposed  without  it.  Every  common  carrier  must  carry  for  all  to 
the  extent  of  his  capacity,  without  undue  or  unreasonable  dis- 
crimination either  in  charges  or  facilities.  The  Constitution  has 
taken  from  the  legislature  the  power  of  abolishing  this  rule  as 
applied  to  railroad  companies. 

oo  in  sec.  4  there  is  nothing  specially  important  to  the  present 
inquiry  except  the  last  sentence :  ^^  Every  railroad  company  shall 
have  tne  right  with  its  road  to  intersect,  connect  with,  or  cross  any 
other  railroad.''    Railroad  companies  are  created  to  serve  the  pub- 
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lie  as  carriers  for  hire,  and  their  obligations  to  the  pablic  are  such 
as  ihe  law  attaches  to  that  service.  The  onlj  ezcliifiively  consti- 
tational  question  in  the  case  is,  therefore,  whether  the  right  of  one 
railroad  company  to  connect  its  road  with  that  of  another  companj, 
wiiich  has  been  made  part  of  the  fundamental  law  of  the  State, 
implies  more  than  a  mechanical  union  of  the  tracks  of  the  roads  so 
as  to  admit  of  the  convenient  passage  of  cars  from  one  to  the 
other.  The  claim  on  the  part  of  the  Denver  &  New  Orleans 
Co.  is  that  the  right  to  connect  the  roads  includes  the  right 
of  business  intercourse  between  the  two  companies,  such  as  is  cus- 
tomary on  roads  forming  a  continuous  line,  and  that  if  the  com- 
panies fail  or  refuse  to  asree  upon  the  terms  of  their  intercourse  a 
court  of  equity  may,  in  tne  absense  of  statutory  regulations,  deter- 
mine what  the  terms  shall  be.  Such  appears  to  have  been  the 
opinion  of  the  Oircuit  Oourt,  and  accordingly  in  its  decree  a  com- 
pulsory business  connection  was  established  between  the  two 
companies,  and  rules  were  laid  down  for  the  government  of  their 
coDQuct  towards  each  other  in  this  new  relation.  In  other  words, 
the  court  has  made  an  arrangement  for  the  business  intercourse  of 
these  companies  snch  as,  in  its  opinion,  they  ought  in  law  to  have 
made  for  themselves. 

There  is  here  no  question  as  to  how  or  where  the  physical  con- 
nection of  the  roads  shall  be  made,  for  that  has  alreaay  been  done 
at  the  place,  and  in  the  way,  decided  upon  by  the  Denver  &  New 
Orleans  Co.  for  itself,  and  the  Atchison,  Topeka  &  Santa  F6 
Co.  does  not  ask  to  have  it  changed.  The  point  in  dispute 
m>on  this  branch  of  the  case,  therefore,  is  whether,  under  the 
Constitution  of  Colorado,  the  Denver  &  New  Orleans  Co. 
has  H  constitutional  right,  which  a  Court  of  Chancery  can  enforce 
by  a  decree  for  specific  performance,  to  form  the  same  business 
connection,  and  make  tne  same  traffic  arrangement,  with  the 
Atchison,  Topeka  &  Santa  F6  Co.  as  that  company  grants 
to,  or  makes  with,  any  competing  company  operating  a  connected 
road. 

The  right  secured  by  the  Constitution  is  that  of  a  connection  of 
one  road  with  another,  and  the  language  used  to  describe  the 
grant  is  strikingly  like  Uiat  of  sec.  23  of  the  charter  of  the  Balti- 
more &  Ohio  K.  B.  Co.,  given  by  Maryland  on  the  28th 
of  February,  1827,  Laws  of  Maryland,  1826,  c.  123,  which  is  in 
these  words : 

^  That  full  right  and  privilege  is  hereby  reserved  to  the  citizens 
of  this  State,  or  anj  company  hereafter  to  be  incorporated  under 
the  authority  of  this  State,  to  connect  with  the  road  hereby  pro- 
vided for,  any  other  railroad  leading  from  the  main  route,  to  any 
other  part  or  parts  of  the  State." 

At  the  time  this  charter  was  granted  the  idea  prevailed  that  a 
nulroad  could  be  used  like  a  pubnc  highway  by  all  who  chose  to 
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pat  carriages  thereon,  sabjeet  only  to  the  payment  of  tolls  and  ta 
reasonable  regnlations  as  to  the  manner  of  doing  business,  Lake 
Sup.  &  Miss.  R  R.  Co.  v.  United  States,  93  U.  S.  442 ;  bat  that 
the  word  ^'  connect,"  as  here  nsed,  was  not  supposed  to  mean  any- 
thing more  than  a  mechanical  anion  of  the  tracKS  is  apparent  from 
the  fact  that  when  afterwards,  on  the  9th  of  Marcn,  1833,  au- 
thority was  given  the  owners  of  certain  factories  to  connect  roads 
from  their  factories  with  the  Washington  branch  of  the  Baltimore 
&  Ohio  Co.,  and  to  erect  depots  at  the  junctions,  it  was  in 
express  terms  made  '^  the  duty  of  the  company  to  take  from  and 
deliver  at  said  depot  any  produce,  merchandise,  or  manufactures, 
or  other  articles  whatsoever,  which  they  (the  factory  owners)  may 
require  to  be  transported  on  said  road."  Maryland  Laws  of  1832, 
c  175,  sec.  16.  The  charter  of  the  Baltimore  &  Ohio  Co. 
was  one  of  the  earliest  ever  granted  in  the  United  States,  and  while 
from  the  beginning  it  was  common  in  most  of  the  States  to  pro- 
vide in  some  form  by  charters  for  a  connection  of  one  railroad 
with  another,  we  have  not  had  our  attention  called  to  a  single  case 
where,  if  more  than  a  connection  of  tracks  was  required,  the  ad- 
ditional requirement  was  not  distinctly  stated  and  defined  by  the 
legislature. 

Legislation  regarding  the  duties  of  connected  roads  because  of 
their  connection  is  to  be  found  in  many  of  the  States,  and  it 
began  at  a  very  early  day  in  the  history  of  railroad  construction. 
As  long  ago  as  1842  a  general  statute  upon  the  subject  was  passed 
in  Maine,  Stats,  of  Maine,  1842,  c.  9  ;  and  in  1854,  c.  93,  a  tribunal 
was  established  for  determining  upon  the  "  terms  of  connection" 
and  '^  the  rates  at  which  passengers  and  merchandise  coming  from 
the  one  shall  be  transported  over  the  other,"  in  case  the  com- 
panies themselves  failed  to  agree.  Other  States  have  made  difier- 
ent  provisions,  and  as  railroads  have  increased  in  number,  and 
their  relations  have  become  more  and  more  complicated,  statutory 
regulations  have  been  more  frequently  adopted  and  with  great^ 
particularity  in  matters  of  detaih  Much  litigation  has  grown  oat 
of  controversies  between  connected  roads  as  to  their  respective 
rights,  but  we  have  found  no  case  in  which,  withont  legislative 
regulation,  a  simple  connection  of  tracks  has  been  held  to  establish 
any  contract  or  business  relation  between  the  companies. 

!No  provision  is  to  be  found  in  any  of  the  constitutions  of  the 
several  States,  having  special  reference  to  the  government  of  rail- 
road corporations,  before  diat  of  Illinois,  which  was  ratified  by  a 
vote  of  tne  people  on  the  second  of  July,  1870.  Sec.  12  of  art.  11 
of  that  Constitution  is  as  follows : 

^^  Bail  ways  heretofore  constructed  or  that  may  hereafter  be  con- 
structed in  this  State  are  hereby  declared  pablic  highways,  and 
shaU  be  free  to  all  persons  for  the  transportation  of  their  pereone 
and  property  thereon,  under  BQch  regolationt  as  may  be  prescribed 
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by  law.  And  the  general  assembly  shall,  from  time  to  time,  pass 
laws  establishing  reasonable  maximnm  rates  of  charges  for  the 
transportation  of  passengers  and  freight  on  the  different  raibroads 
of  this  State.'' 

Daring  the  same  year  an  amendment  to  the  Constitntion  of 
Michigan  was  adopted  in  these  words: 

"  Sec  1.  The  legislature  may,  fron^  time  to  time,  pass  laws 
establishing  reasonable  maximum  rates  of  charges  for  the  trans- 
portation of  passengers  and  freight  on  different  railroads  in  this 
State ;  and  shall  prohibit  running  contracts  between  such  railroad 
companies,  whereby  discrimination  is  made  in  favor  of  either  of 
such  companies  as  against  other  companies  owning  connecting  or 
intersecting  lines  of  railroad." 

The  Constitution  of  West  Virginia,  adopted  in  1872,  contained 
(sec.  9,  art.  11)  an  exact  copy  of  sec.  12,  art  11  of  the  Constitution 
of  Dlihois,  with  an  addition  of  these  words : 

'^  And  providing  for  the  correction  of  abuses,  the  prevention  of 
unjust  discriminations  between  through  and  local  or  way  freight 
and  passenger  tariffs,  and  for  the  protection  of  the  just  rights  of 
the  public,  and  shall  enforce  such  laws  by  adequate  penalties." 

In  1873  a  new  Constitution  was  adopted  in  the  State  of  Penn- 
sylvania.    Sees.  1  and  3  of  art.  17  are  as  follows : 

^'  Sec.  1.  All  railroads  and  canals  shall  be  public  highways,  and 
all  railroads  and  canal  companies  shall  be  common  carriers.  Any 
association  or  corporation  organized  for  the  purpose  shall  have  the 
right  to  construct  and  operate  a  railroad  between  any  points  within 
this  State,  and  to  connect  at  the  State  line  with  railroads  of  other 
States.  Every  railroad  company  shall  have  the  right  with  its  road 
to  intersect,  connect  with,  or  cross  any  other  railroad ;  and  shall 
receive  and  transport  each  the  othei*'s  passengers,  tonnage  and  cars, 
loaded  or  empty,  without  delay  or  discrimination." 

''Sec.  3.  All  individuals,  associations,  and  corporations  shall 
have  eaual  right  to  have  persons  and  property  transported  over 
railroaas  and  canals,  and  no  undue  or  unreasonable  discrimination 
shall  be  made  in  charges  for,  or  in  facilities  for,  transportation  of 
freight  or  passengers  within  the  State,  or  coming  from  or  going  to 
any  other  State.  Persons  and  property  transported  over  any  rail- 
road shall  be  delivered  at  any  station  at  charges  not  exceeding  the 
charges  for  transportation  of  persons  and  property  of  the  same 
class  in  the  same  direction  to  any  more  distant  station  ;  but  ex- 
cursion tickets  may  be  issued  at  special  rates." 

Since  that  time  new  constitutions  have  been  adopted  in  Ala- 
bama, Arkansas,  California,  Colorado,  Georgia,  Louisiana,  Mis- 
Bonri,  Nebraska,  and  Texas.  In  Gteorgia,  sec.  2,  art.  4,  authority 
was  given  the  l^islature  to  regulate  fares  and  freights  and  to 
prevent  unjust  discriminations ;  and  in  Nebraska,  sec.  4,  art  11, 
the  provision  in  the  Constitution  of  Illinois  waa  substantially  fol- 
16  X  ft  K.  B.  Oas.-5 
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lowed ;  but  in  Alabama,  sec.  21,  art.  13,  Arkanflafl,  sec.  1,  art  17» 
California,  sec.  17,  art.  12,  Louisiana,  art.  243,  Missouri,  sees.  12, 
13,  14,  art.  12,  and  Texas,  sec.  1,  art.  10,  the  whole  of  sec  1,  art. 
12  of  that  of  Pennsylvania  is  included  without  any  material  change 
of  phraseology.  In  Colorado,  however,  while  all  the  rest  of  that 
section  is  aoopted,  these  words  are  omitted :  ^^  and  shall  receive 
and  transport  each  other's  passengers,  tonna^  and  cars,  loaded  or 
empty,  without  delay  or  discrimination."  And  so,  while  the  first 
sentence  of  sec.  3,  art.  12  is  included,  in  language  almost  identical, 
the  last  sentence,  which  provides  that  passengers  and  property  shall 
be  delivered  at  all  stations  at  charges  not  exceeding  the  charges  to 
a  more  distant  station,  is  left  out,  and  the  following  inserted  in  its 
place :  '^  and  no  luilroad  company,  nor  any  lessee,  manager,  or  em- 
ployee thereof,  shall  give  any  preference  to  individuals,  associa- 
tions, or  corporations  in  furnishing  cars  or  motive  power."  Both 
these  alterations  are  significant,  and  we  cannot  avoid  the  conclu- 
sion that  their  purpose  was  to  leave  the  legislature  free  to  act  in 
the  regulation  of  the  duties  of  connecting  roads  towards  each  other 
as  the  public  good  might  require,  for  it  is  always  to  be  borne  in 
mind  that  while  constitutional  provisions  of  this  character  are  in- 
tended as  securities  for  the  rights  of  the  people,  they  may  operate 
also  as  limitations  on  the  powers  of  the  legislature.  To  our  minds 
it  is  clear  that  the  constitntional  right  in  Colorado  to  connect  rail- 
road with  railroad  does  not  itself  imply  the  right  of  connecting 
business  with  business.  The  railroad  companies  are  not  to  be  con- 
nected, but  their  roads.  A  connection  of  roads  may  make  a  con- 
nection in  business  convenient  and  desirable,  but  the  one  does  not 
necessarily  carry  with  it  the  other.  The  language  of  the  Consti- 
tution is  that  railroads  may  ^^  interest,  connect  with,  or  cross"  each 
other.  This  clearly  applies  to  the  road  as  a  physical  structure,  not 
to  the  corporation  or  its  business. 

This  brmgs  us  to  the  consideration  of  the  second  branch  of  the 
ease,  to  wit,  the  relative  rights  of  the  two  companies  at  common 
law  and  under  the  Constitution  as  owners  of  connected  roads,  it 
being  conceded  that  there  are  no  statutory  regulations  applicable 
to  the  subject. 

The  Constitution  expressly  provides: 

1.  That  all  shall  have  equal  rights  in  the  transportation  of  per- 
sons and  property ; 

2.  That  there  shall  not  be  any  undue  or  unreasonable  discrimin- 
ation in  charges  or  facilities ;  and 

3.  That  preferences  shall  not  be  given  in  furnishing  cars  or  mo- 
tive power. 

It  does  not  expressly  provide : 

1.  That  the  trains  of  one  connected  road  shall  stop  for  the  ex- 
change of  business  at  the  junction  with  the  other ;  nor 

2.  That  companies    owning    connected   roads    shall  unite    in 
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fomiiiig  a  through  line  for  continaons  bnflmese,  or  haul  each  other's 
cars;  nor 

3.  That  local  rates  on  a  through  line  shall  be  the  same  to  one 
connected  road  not  in  the  line  as  the  through  rates  are  to  another 
which  is ;  nor 

4w  That  if  one  company  refuses  to  agree  with  another  owning  a 
connected  road  to  form  a  through  line  or  to  do  a  connecting  busi* 
ness  a  court  of  chancery  may  order  that  such  a  business  be  done 
and  fix  the  terms. 

The  question,  then,  is  whether  these  rights  or  any  of  them  are 
implied  either  at  common  law  or  from  the  Constitution. 

At  common  law,  a  carrier  is  not  bound  to  carry  except  on  his 
own  line,  and  we  think  it  quite  clear  that  if  he  contracts  to  go  be- 
yond he  may,  in  the  absence  of  statutory  regulations  to  the  con- 
trary, determine  for  himself  what  agencies  he  will  employ.  His 
contract  is  equivalent  to  an  extension  of  his  line  for  the  purposes 
of  the  contract,  and  if  he  holds  himself  out  as  a  carrier  beyond  the 
hne,  so  that  he  may  be  required  to  carry  in  that  way  for  all  alike, 
he  may  nevertheless  confine  himself  in  carrying  to  the  particular 
route  he  chooses  to  use.  He  pats  himself  in  no  worse  position,  by 
extending  his  route  with  the  help  of  others,  than  he  would  occupy 
if  the  means  of  transportation  employed  were  all  his  own.  He 
certainly  may  select  his  own  agencies  and  his  own  associates  for 
doing  his  own  work. 

The  Atchison,  Topeka  &  Santa  Fe  Co.,  as  the  lessee  of  the 
Pneblo  &  Arkansas  V  alley  R.  K.,  has  the  statutory  right  to  estab- 
lish its  own  stations  and  to  regulate  the  time  and  manner  in  which 
it  will  carry  persons  and  property  and  the  price  to  be  paid  there- 
for. As  to  all  these  matters,  it  is  undoubtealy  subject  to  the  power 
of  legislative  regulation,  but  in  the  absence  of  regulation  it  owes 
only  such  duties  to  the  public,  or  to  individuals,  associations  or  cor- 

E)rations,  as  the  common  law,  or  some  custom  having  the  force  of 
w,  hafi  established  for  the  government  of  those  in  its  condition. 
As  has  already  been  shown,  uie  Constitution  of  Colorado  gave  to 
every  railroad  company  in  the  State  the  right  to  a  mecnanical 
union  of  its  road  with  that  of  any  other  company  in  the  State,  but 
no  more.  The  legislature  has  not  seen  fit  to  extend  this  right,  as 
it  undoubtedly  may,  and  consequently  the  Denver  &  New  Orleans 
Co.  comes  to  the  Atchison,  Topeka  &  Santa  F4  Co.  just  as  any 
other  customer  does,  and  with  no  more  rights.  It  has  established 
its  junction  and  provided  itself  with  the  means  of  transacting  its 
bnsmess  at  that  place,  but  as  yet  it  has  no  legislative  authority  to 
compel  the  other  company  to  adopt  that  station  or  to  establish  an 
agency  to  do  business  there.  So  far  as  statutory  regulations  are 
concerned,  if  it  wishes  to  use  the  Atchison,  Topeka  &  Santa  ¥6 
ipad  for  business,  it  must  go  to  the  place  where  that  company  takes 
on  and  lets  o£E  passengers  or  property  for  others.    Tt  has  as  a  rail- 
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road  company  no  statutory  or  constitutional  privileges  in  this  par- 
ticular over  other  persons,  associations,  or  corporations.  It  saw  fit 
to  establish  its  junction  at  a  place  away  from  the  station  which  the 
Atchison,  TopeKa  &  Santa  F^  Co.  had,  in  the  exercise  of  its  le^ 
discretion,  located  for  its  own  convenience  and  that  of  the  pubnc 
It  does  not  now  ask  to  enter  that  station  with  its  tracks  or  to  inter- 
change business  at  that  place,  but  to  compel  the  Atchison,  Topeka 
&  Santa  F6  Co.  to  stop  at  its  station  and  transact  a  connecting  busi- 
ness there.  No  statute  requires  that  connected  roads  shall  adopt 
joint  stations,  or  that  one  railroad  couipany  shall  stop  at  or  make 
use  of  the  station  of  another.  Each  company  in  the  State  has 
the  legal  right  to  locate  its  own  stations,  and,  so  far  as  statutory 
regulations  are  concerned,  is  not  required  to  use  any  other. 

A  railroad  company  is  prohibited,  both  by  the  common  law  and 
by  the  Constitution  of  Colorado^  from  discriminating  unreasonably 
in  favor  of  or  against  another  company  seeking  to  do  business  on 
its  road ;  but  that  does  not  necessarily  imply  that  it  must  stop  at 
the  junction  of  one  and  interchange  business  there,  because  it  has 
established  joint  depot  accommodations  and  provided  facilities  for 
doing  a  connecting  ousiness  with  another  company  at  another  place. 
A  station  may  be  established  for  the  special  accommodation  of  a 
particular  customer ;  but  we  have  never  heard  it  claimed  that  every 
other  customer  could,  by  a  suit  in  equity,  in  the  absence  of  a  stat- 
utory or  contract  right,  compel  the  company  to  establish  a  like  star 
tion  for  his  special  accommodation  at  some  other  place.  Such  mat- 
ters are,  and  always  have  been,  proper  subjects  for  legislative  con- 
sideration,  unless  prevented  by  some  charter  contract ;  but,  as  a 
general  rule,  remeoies  for  injustice  of  that  kind  can  only  be  ob- 
tained from  the  legislature.  A  court  of  chancery  is  not,  any  more 
than  is  a  court  of  law,  clothed  with  legislative  power.  It  may  en- 
force, in  its  own  appropriate  way,  the  specific  performance  of  an 
existing  legal  obligation  arising  out  of  contract,  law,  or  usage,  but 
it  cannot  create  the  obligation. 

In  the  present  case  the  Atchison,  Topeka  &  Santa  F6  and  the 
Denver  &  Rio  Grande  companies  formea  their  business  connection 
and  established  their  junction  or  joint  station  long  before  the  Denver 
&  New  Orleans  road  was  built.  The  Denver  &  New  Orleans  Co. 
saw  fit  to  make  its  junction  with  the  Atchison,  Topeka  &  Santa  ¥6 
Co.  at  a  different  place.  Under  these  circumstances,  to  hold  that, 
if  the  Atchison,  Topeka  &  Santa  F6  continued  to  stop  at  its  old 
station,  after  the  Denver  &  New  Orleans  was  built,  a  refusal  to 
stop  at  the  junction  of  the  Denver  &  New  Orleans,  was  an  unrea- 
sonable discrimination  as  to  facilities  in  favor  of  the  Denver  & 
Rio  Grande  Co.,  and  against  the  Denver  &  New  Orleans,  would 
be  in  effect  to  declare  that  every  railroad  company  which  forces  s 
connection  of  its  road  with  that  of  another  company  has  a  right, 
fUnder  the  Constitution  or  at  the  common  law,  to  require  the  com- 
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pany  with  which  it  connects  to  do  a  connecting  business  at  the  junc- 
tion, if  it  does  a  similar  business  with  an j  other  company  under 
any  other  circumstances.  Such,  we  think,  is  not  the  law.  It  may 
be  made  so  by  the  legislative  department  of  the  government,  but 
it  does  not  follow,  as  a  necessary  consequence,  from  the  constitu- 
tional right  of  a  mechanical  union  of  tracks,  or  the  constitutional 
prohibition  against  undue  or  unreasonable  discrimination  in  facili^ 
ties. 

This  necessarily  disposes  of  the  question  of  a  continuous  busi- 
ness, or  a  through  line  for  passengers  or  freight,  including  through 
tickets,  through  bills  of  lacing,  through  checking  of  baggage,  and 
the  like.  Such  a  business  does  not  necessarily  follow  from  a  con- 
nection of  tracks.  The  connection  may  enable  the  companies  to 
do  such  a  business  conveniently  when  it  is  established,  but  it  does 
not  of  itself  establish  the  business.  The  legislature  cannot  take 
away  the  right  to  a  physical  union  of  two  roads,  but  whether  a 
connecting  business  shall  be  done  over  them  after  the  union  is 
made,  depends  on  legislative  reflation,  or  contract  obligation.  An 
interchange  of  cars,  or  the  hauhng  by  one  company  of  the  cars  of 
the  other,  implies  a  stop  at  the  lunction  to  make  the  exchange  or 
to  take  the  cars.  If  there  neea  be  no  stop,  there  need  be  no  ex- 
change or  taking  on  of  cars. 

The  only  remaining  questions  are  as  to  the  obligation  of  the 
Atchison,  Topeka  &  Santa  Fe  Co.  to  carry  for  the  Denver  &  New 
Orleans  when  passengers  go  to  or  freight  is  delivered  at  the  regu- 
lar stations,  and  the  prices  to  be  charged.  As  to  the  obligation  to 
carry,  there  is  no  dispute,  and  we  do  not  understand  it  to  be  claimed 
that  carriage  has  ever  been  refused  when  applied  for  at  the  proper 
place.  The  controversy,  and  the  only  controversy,  is  about  the 
place  and  the  price. 

That  the  price  must  be  reasonable  is  conceded,  and  it  is  no  doubt 
true  that  in  determining  what  is  reasonable  the  prices  charged  for 
business  coming  from  or  going  to  other  roads  connecting  at  JPueblo 
may  be  taken  into  consideration.  But  the  relation  of  the  Denver 
A  New  Orleans  Co.  to  the  Atchison,  Topeka  &  Santa  Fe  is  that  of 
a  Pueblo  customer,  and  it  does  not  necessarily  follow  that  the  price 
which  the  Atchison,  Topeka  &  Santa  F6  gets  for  transportation  to 
and  from  Pueblo,  on  a  division  of  through  rates  among  the  com- 

f>nent  companies  of  a  through  line  to  Denver,  mnst  settle  the 
ueblo  local  rates.  It  may  be  tliat  the  local  rates  to  and  from  Pueblo 
are  too  high,  and  that  they  ought  to  be  reduced,  but  that  is  an  en- 
tirely different  question  from  a  division  of  through  rates.  There  is 
no  complaint  of  a  discrimination  againsl  thcDenver  &  New  Orleans 
Co.  in  respect  to  the  regular  Pueblo  rates  ;  neither  is  there  anything 
except  the  through  rates  to  show  that  the  local  rates  are  too  high. 
The  bill  does  not  seek  to  reduce  the  local  rates,  but  only  to  get 
this  company  put  into  the  same  position  as  the  Denver  &  Kio  Grande 
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on  a  division  of  through  rates.  This  cannot  be  done  until  it  is 
shown  that  the  relative  situations  of  the  two  companies  with  the 
Atchison,  Topeka  &  Santa  F^,  both  as  to  the  kind  of  service  and 
as  to  the  conditions  under  which  it  is  to  be  performed,  are  substan- 
tially the  same,  so  that  what  is  reasonable  for  one  must  necessarily 
be  reasonable  for  the  other.  When  a  business  connection  shall  be 
established  between  the  Denver  &  New  Orleans  Co.  and  the  Atchi- 
son, Topeka  &  Santa  F4  at  their  junction,  and  sucontinuous  line 
formed,  different  questions  may  arise  ;  but  so  long  as  the  situation 
of  the  parties  continues  as  it  is  now,  we  cannot  say  that,  as  a  mat- 
ter of  law,  the  prices  charged  by  the  Atdiison,  Topeka  &  Santa 
F6,  for  the  transportation  of  persons  and  property  coming  from 
or  going  to  the  Denver  &  New  Orleans,  inust  necessarily  be  the 
same  as  are  fixed  for  the  continuous  line  over  the  Denver  &  Rio 
Grande. 

Our  attention  has  been  called  to  several  cases  in  the  English 
courts  where  the  question  of  reasonable  or  unreasonable  preference 
by  railway  companies  has  been  considered,  but  they  all  arose  under 
the  "  Railway  and  Canal  Ti-affic  Act,  1854,"  17  and  18  Vict.  c.  31, 
and  furnish  but  little  aid  in  the  determination  of  the  present  case. 
They  are  instructive  and  of  high  authority  as  to  what  would  be 
undue  or  unreasonable  preferences  among  competing  customers, 
but  none  of  them  relate  to  the  rights  of  connected  railroads  where 
there  is  no  provision  in  law  for  their  operation  as  continuous  lines 
for  business.  And  here  it  is  proper  to  remark  that  in  the  very 
act  under  which  these  cases  arose  it  is  provided  that  '^  every  rail- 
way company  ....  working  railways  ....  which  form  part  of 

a  continuous  line  of  railway  ....  communication shall 

afford  all  due  and  reasonable  facilities  for  receiving  and  forward- 
ing by  one  of  such  railways  ....  all  the  traflSc  arriving  by  the 
other,  without  any  unreasonable  delay,  and  without  any  .... 
preference  or  advantage,  or  prejudice  or  disadvantage,  ....  and 
so  that  no  obstruction  may  be  offered  to  the  puUic  desirous  of 
using  such  mlways  ....  as  a  continnous  line  of  communication, 
and  so  that  all  reasonable  accommodation  may,  by  means  of  the 
railways  ....  of  the  several  companies,  be  at  all  times  afforded 
to  the  public  in  that  behalf."  If  complaint  was  made  of  a  viola- 
tion of  this  provision,  application  could  be  made  to  the  courts  for 
relief.  Were  there  such  a  statute  in  Coloi-ado,  this  case  would 
come  before  us  in  a  different  aspect.    As  it  is,  we  know  of  no 

Eower  in  the  judiciary  to  do  what  the  Parliament  of  Great  Britain 
as  done,  and  what  the  proper  legislative  authority  ought  perhaps 
to  do,  for  the  relief  of  the  parties  to  this  controversy. 

All  the  American  cases  to  which  our  attention  has  been  called 
by  counsel  relate  either  to  what  amounts  to  undue  discrimina- 
tion between  the  customers  of  a  railroad  company,  or  to  the  power 
of  a  court  of  chancery  to  interfere,  if  there  is  such  a  discrimination. 
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None  of  them  hold  that,  in  the  absence  of  statutory  direction,  or 
a  specific  contract,  a  company  having  the  power  to  locate  its  own 
stopping  places  can  be  required  by  a  court  of  equity  to  stop  at  an- 
other railroad  junction  and  interchange  business,  or  that  it  must 
under  all  circumstances  give  one  connecting  road  tlie  same  facili- 
ties and  the  same  rates  that  it  does  to  another  with  which  it  has 
entered  into  special  contract  relations  for  a  continuous  through  line 
and  arranged  facilities  accordingly.  The  cases  are  all  instructive 
in  their  analogies,  but  their  facts  are  different  from  those  we  have 
now  to  consider. 

We  have  not  referred  specially  to  the  tripartite  agreement  or  its 
provisions,  because,  in  our  opinion,  it  has  nothing  to  do  with  this 
case  as  it  is  now  presented.  The  question  here  is  whether  the 
Denver  &  New  Orleans  Co.  would  have  the  right  to  the  relief  it 
asks  if  there  were  no  such  contract,  not  whether  the  contract,  if  it 
exists,  will  be  a  bar  to  such  a  right.  The  real  question  in  the  case, 
as  it  now  comes  before  us,  is  whether  the  reliel  required  is  legisla- 
tive in  its  character  or  judicial.  We  think  it  is  legislative,  and 
that  upon  the  existing  facts  a  court  of  chancery  can  afford  no 
remedy. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause  re- 
manded with  direction  to  dismiss  the  bill  without  prejudice. 


Wbllq,  Fabgo  &  Co. 

V. 

Qbbgon  Rt.  and  Navigation  Co. 

(Adwmee  Que,  U.  8.  Circuit  Court,  District  of  Oregon.    1888.) 

Bzceptions  to  a  bill  for  impertinence  will  not  be  allowed  unless  it  is  clear 
that  the  matter  excepted  to  cannot  be  material  to  the  plaintiffs  case ;  and 
matters  which  may  be  so  material  are  not  necessarily  impertinent,  becauso 
they  are  such  as  the  courts  may  judicially  take  notice  of;  nor  is  it  necessarily 
impertinent  in  a  bill  for  an  injunction  to  refer  to  recent  adjudications  of  the 
questjion  involved,  in  similar  cases  in  other  courts. 

By  an  act  of  the  legislature  of  Colorado  of  February  5.  1876,  certain  per- 
sons were  incorporated  as  the  '^HoUaday  Overland  Mail  and  Express  Co.,^ 
with  the  privilege  and  power  to  change  its  name  by  an  *  border"  of 
its  directors  ''approved'*  by  the  stockholders,  and  the  bill  alleges  that  the 
stockholders,  in  pursuance  of  said  act,  duly  changed  the  name  of  the  cor- 
poration to  ''Wells,  Fargo  &  Co.,"  which  change  was  afterwards  approved 
Dy  the  legislature  by  the  act  of  January  26, 1872 :  Held :  (1)  That  until  the  con- 
trary appears  it  should  be  presumed  that  the  final  action  of  the  stockholders 
was  had  in  pursuance  of  the  order  of  the  directors ;  (2)  That  the  essential  act 
in  the  proceeding  was  the  vote  of  the  stockholders  to  which  the  order  of  the 
board  waa  only  preliminary,  and,  therefore,  that  portion  of  the  act  providing 
for  snch  order  ought  to  be  considered  merely  directory;  and  (3)  Semble^ 
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lie  act  of  187S,  approTin^  the  ehange,  is  not  in  oonflict  with  see.  1889 
R.  8.,  forbiddinfr  the  l^usUture  ol  Colorado  from  granting  **  private 


fhflitiie 

of  the 

eharters  or  especial  prml^es.^ 

This  term  is  probably  a  sufficient  description  of  the  accommodation  or 
service  which  a  railway  or  other  transportation  company  is  expected,  and 
may  be  required  to  furmrii  a  person  or  corporation  engaged  in  the  express 


This  business  has  come  to  be  a  recognized  branch  of  the  carrying  trade,  of 
which  the  court  will  take  notice ;  and  a  railway  or  other  corporation  created 
by  the  State  to  serve  the  public  as  a  common  carrier,  is  bound  to  furnish  tlie 
nsoal  and  proper  facilities  to  persons  engaged  in  such  business,  who  are  so 
far  the  agents,  bailees  and  representatives  of  the  public. 

The  circuit  courts  of  the  United  States  are  co-ordinate  tribunals,  con- 
stituting a  single  system,  and  the  diecision  of  one  of  them,  deliberately  made, 
ought  usually  to  be  regarded  as  decisive  of  the  question  involved,  until 
otherwise  determined  by  the  supreme  court. 

Section  86  of  the  incorporation  act  (Or.  Laws,  582),  'which  declares  a  rail- 
way corporation  formed  thereunder  to  be  a  common  carrier,  and  empowers 
it  '*  to  collect  and  receive  such  tolls  or  freights  for  transportation  of  persons 
and  property  thereon  as  it  may  prescribe/*  authorizes  such  corporation  to 
take  reasonable  tolls,  not  inconsistent  with  its  character  and  obligation  as  a 
common  carrier,  and  no  more ;  and  so  far,  it  constitutes  a  contract  between 
the  corporation  and  the  State,  the  obligation  of  which  the  latter  cannot  im- 
pair nor  any  court  disregard. 

What  is  reasonable  compensation  under  said  sec.  86,  when  the  parties  can- 
not a^ree  thereabout,  is  a  question  to  be  determined  by  the  court;  but  in 
allowing  a  provisional  injunction  requiring  a  railway  corporation  to  furnish 
an  express  company  with  facilities  tneretofore  enjoyed  by  it,  over  and  upon 
its  road,  the  court  will  assume  that  the  compensation  paid  for  such  past 
facilities  is  reasonable,  and  require  them  to  be  furnished  under  the  injunc- 
tion at  the  same  rate. 

Clarence  A.  Seward,  F.  W.  Fechheimer,  and  J.  R.  Lewis  for  the 
plaintiff: 

Joseph  N.  Dolph  and  J.  F.  McNaught  for  the  defendant. 

Deady,  J. — These  suits  were  commenced  on  December  11, 
1882,  and  on  the  same  day  an  order  was  made  in  each  reqairing 
the  defendant  therein  to  show  cause  why  a  provisional  injunction 
should  not  issue,  as  prayed  for  in  the  bill ;  and,  also,  that  in  the 
mean  time  the  defendants  be  so  restrained. 

On  January  25-6  the  motions  for  provisional  injunctions  were 
heard  at  length — all  the  questions  which  can  or  may  arise  in  the 
case  being  argued  by  counsel  with  much  zeal  and  ability. 

Contemporaneous  with  these,  a  similar  suit  was  commenced  by 
the  plaintiff  in  Washington  Territory  against  the  Northern  Pacific 
By.  Co.,  and  by  an  underatanding  between  court  and  counsel 
a  motion  for  an  injunction  was  heard  in  that  case  at  the 
same  time  with  the  Oregon  cases — Mr.  Ch.  J.  Greene  of  that  terri- 
tory, in  whose  court  the  case  is  pending,  being  present  at  the 
hearing. 

It  appears  from  the  bill  in  each  case  that  the  plaintiff  is  a  oor- 


0ABBIXB8 — BXPBB88  C0MPAVIB8.  78 

poration  or^nized  under  the  laws  of  Colorado  and  engaged  in  the 
express  business  on  the  Pacific  coast  and  elsewhere  to  the  eastward 
of  the  Rocky  Monntains,  including  the  country  traversed  by  the 
lines  of  the  defendant's  railways,  steamboats  and  steamships  in 
Oregon,  Washington,  Idaho,  California  and  British  Columbia ;  and 
has  been  such  corporation  and  so  engaged  since  February  5,  1876, 
when  it  succeeded  to  the  express  business  carried  on  by  Henry 
Wells,  William  G.  Fargo  and  four  otliers  between  New  York  and 
San  Francisco  and  elsewhere  on  the  Pacific  coast,  since  March, 
1852. 

The  defendants,  the  Oregon  Ry.  &  Navigation  Co., 
and  the  Oregon  and  California  Ry.  Co.  are  corporations 
formed  under  the  laws  of  Oregon  with  their  principal  places  of 
bnsiness  in  Portland,  and  engaged  in  the  business  of  a  common 
carrier  of  freight  and  passengers ;  and  as  such  corporation  the 
former  owns  and  operates  certain  lines  of  railways,  steamboats  and 
steamships  in  Oregon,  Washington,  California  and  British  Col- 
umbia, and  the  latter  owns  and  operates  certain  lines  of  railway  in 
Oregon. 

It  is  alleged  in  the  bills  that  heretofore  the  plaintiff  has  been 
furnished  by  the  defendants  with  all  the  necessary  facilities  for 
doing  its  express  business  over  and  upon  their  said  lines  of  trans- 
portation, for  which  it  has  paid  them  a  stipulated  price,  but  that 
now  the  defendants  refuse  to  furnish  such  facilities  any  longer  and 
have  notified  the  plaintiff  that  hereafter  they  intend  to  do  the  ex- 
press business  on  their  lines  of  transportation,  themselves ;  and  that 
such  refusal  would  work  an  irremediable  injury  to  the  plaintiff. 

The  defendants  filed  exceptions  to  the  bills  for  impertinence 
which  were  heard  and  submitted  at  the  same  time  with  the 
motions  for  the  injunctions.  They  are  numerous  and  include  a 
large  portion  of  the  allegations  contained  in  the  bills,  such  as :  (1) 
Matters  which  the  court  can  judicially  know ;  (2)  The  extent, 
value  and  importance  of  the  express  business  in  the  United  States 
and  the  circumstances  under  which  it  has  grown  up  and  been 
transacted ;  (3)  The  usage  and  past  conduct  of  railway  companies 
in  relation  to  the  same;  (4)  The  citation  and  quotation  of  acts  of 
Congress  concerning  or  recognizing  the  express  business  ;  and  (5) 
the  averments  concerning  pnor  injunctions  allowed  by  the  courts 
in  similar  cases. 

An  allegation  will  not  be  expunged  from  a  bill  as  impertinent 
unless  its  impertinence  clearlv  appears,  for  if  it  is  erroneously 
struck  out  the  error  is  irremediable.     Story's  E.  P.  sec.  267. 

Consistent  with  this  rule  I  don't  think  these  exceptions  ought 
to  be  allowed.  It  may  be  material  to  a  full  and  proper  presentar 
tion  of  the  plaintiff's  case  to  allege  the  existence  of  facts  within  the 
judicial  knowledge  of  the  court,  and  if  so,  they  are  pertinent 
thereto.      The  fact  that  they  may  be  proved  by  reference  to  the 
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judicial  knowledge  does  not  dispense  with  the  averment  of  them 
or  render  such  averment  impertinent 

So  in  regard  to  the  allegations  concerning  the  business  in  which 
the  plaintin  in  engaged,  and  is  seeking  by  this  means  to  protect — 
the  facts  concemmg  its  origin,  growth,  value,  importance  and 
relation  to  the  public  and  transportation  company,  such  as  the  de- 
fendants, may  all  be  material  to  a  proper  understanding  of  the 
plaintiffs  case,  and  if  so,  they  may  be  stated  with  reasonaole  full- 
ness in  the  bill.  And  this  rule  is  more  especially  applicable  to 
eases  like  these,  which  although  not  exactly  of  first  impression, 
involve  the  application  of  established  rules  and  principles  to  new 
and  important  instances  arising  out  of  comparatively  recent  but 
radical  changes  in  the  methods  and  circumstances  attending  the 
transit,  receipt,  transportation  and  delivery  of  a  very  large  amount 
of  the  valuaole  personal  property  in  trust  over  the  country. 

Concerning  tne  injunctions  alleged  to  have  been  recently 
allowed  iu  several  of  the  U.  S.  circuit  courts  in  similar  cases^ 
the  matter  is  undoubtedly  a  proper  one  for  the  consideration  of 
the  court,  as  the  adjudication  of  co-ordinate  tribunals,  and  my  im- 

Sression  is  that  it  may  as  well  be  brought  to  the  attention  of  the 
efendants  and  the  knowledge  of  the  court  in  this  way,  as  similar 
adjudications,  to  which  the  plaintiff  is  a  party,  commonly  are,  in 
suits  for  infringement  of  patents.  Curt.  Eq.  Prec.  30;  Curt. 
L.  of  Pat.  544. 

In  answer  to  the  applications  for  the  injunctions  the  defendants 
filed  the  affidavits  of  their  respective  managers ;  but  neither  of 
these  contradict  nor  qualify  the  facts  here  stated  except  in  one  par- 
ticular. The  affidavit  of  the  manager  of  the  O.  &  0.  Ey.  Co. 
denies  that  the  plaintiff  has  been  notified  that  it  would  no  longer 
be  allowed  express  facilities  on  its  lines  of  railway,  but  on  the  con- 
trary avers  that  the  plaintiff  has  a  contract  with  said  defendant  for 
said  facilities  until  November  1,  1883,  as  far  south  as  Kosebur^^ 
but  not  over  the  extension  being  constructed  to  the  southern 
boundary  of  the  State,  and,  then  completed  to  Riddles  station 
some  twenty-six  miles  south  of  Koseburg. 

But  it  appeal's  from  the  affidavit  of  the  president  of  the  plaintiff 
that  he  was  informed  by  the  president  of  the  N.  P.  Ky.  Co.,  and 
both  the  defendant  corporations  in  November,  1882,  that  the 
notice  to  the  plaintiff  from  the  O.  R.  &  N.  Co.  to  the  effect  that  it 
would  not  be  allowed  express  facilities  on  its  lines  of  transporta- 
tion after  December  31, 1882,  except  upon  the  steamships  running 
between  Portland  and  San  Francisco,  would  lead  to  the  same  re- 
sult in  the  case  of  the  O.  &  C.  Rv.  Co.,  and  that  his  board  had 
determined  to  conduct  the  express  business  on  the  lines  of  the  N. 
P.  Ry.  Co.,  and  those  of  the  defendants  for  themselves. 

Upon  the  facts  then,  I  think  it  may  be  concluded  that  the  de- 
fendants intend  and  will,  unless  restrained  therefrom,  withdraw 
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from  the  plaintiff  on  their  lines  of  transportation,  all  the  express 
facilities  heretofore  afforded  it,  for  the  small  portions  of  snch  lines 
which  may  not  be  included  in  that  purpose  at  present  would  be  of 
no  benefit  to  the  plaintiff  if  excluded  from  the  remainder. 

But  upon  the  case  made  by  the  bills,  counsel  for  the  defendants 
object  to  the  allowance  of  the  injunctions,  because :  (1)  It  does  not 
appear  that  the  plaintiff  is  a  corporation  or  has  capacity  to  sue. 
(2)  The  statement  as  to  the  facilities  heretofore  afforded  the  plain- 
tin,  and  which  will  hereafter  be  required  for  the  transaction  of  its 
business  is  insufficient.  (3)  The  defendants  cannot  be  required 
under  their  articles  of  incorporation  and  the  laws  of  the  State  to 
afford  the  plaintiff  the  facilities  demanded  or  to  ^ve  it  a  prefer- 
ence over  other  shippers  in  the  transportation  of  freight.  (4)  If 
the  plaintiff  is  entitled  to  a  continuance  of  the  facilities  heretofore 
afforded  it  over  existing  lines,  it  is  not  as  to  future  extensions  of 
80ch  lines ;  and  (5)  The  court  has  no  power  to  determine  the 
compensation  to  be  paid  by  the  plaintiff  to  the  defendants  for  ex- 
press facilities. 

It  is  admitted  that  the  plaintiff  was,  on  February  5,  1876,  duly 
incorporated  by  an  act  of  the  legislature  of  Colorado  of  that  date 
as  "The  Holladay  Overland  Mail  and  Express  Co.,"  but  it 
k  claimed  that  the  subsequent  attempt — November  12,  1866 — to 
change  its  name  to  "  Wells,  Fargo  &  Co.,"  failed  of  its  purpose, 
and  merefore  there  is  no  corporation  of  that  name. 

It  appears  that  sec.  11  of  the  act  incorporating  the  H.  O.  M.  & 
£.  Co.,  contained  a  provision  that  ^^  said  company  may  change  its 
name  whenever  the  same  shall  be  ordered  by  the  vote  of  a 
majority  of  the  board  of  directors  thereof,  at  a  meeting  duly  con- 
vened for  that  purpose :  Provided,  such  change  is  approved  also 
by  a  majority  of  the  stockholders  in  interest  at  a  meeting  duly 
eonvenea  for  that  purpose  by  a  call  from  the  president  of  the 
company." 

The  bills  allege  that  ^^on  November  12,  1866,  and  pursuant  to 
the  power  conferred  by  sec.  11  of  said  act  of  incorporation,  the 
stocQiolderB  of  the  said  '  Holladay  Overland  Mail  &  Express  Co.' 
duly  changed  its  said  corporate  name  to  the  name  of  'Wells, 
Fargo  A  Co. ;'  and  such  change  was  duly  approved  by  an  act  of 
the  legislature  of  Colorado,  passed  January  26,  1872." 

The  argument  for  the  defendant  upon  this  point  is,  that  a  stock- 
holder's meeting  could  not  change  the  name  of  the  corporation, 
because  the  act  provided  that  the  change  should  take  place  by  the 
act  of  the  directors  with  the  approval  of  the  stockholders.  In 
sapport  of  this  construction  of  the  act  counsel  cites  Wallamet 
Fui8  Co.  V.  Kittridge,  5  Saw.  48,  in  which  case,  this  court  held 
that  under  sec.  19  of  the  Oregon  corporation  act  (Or.  Laws,  528), 
which  provides  that  a  meeting  of  the  stockholders  of  a  corpora- 
tion may  ^'  authorize  the  dissolution"  thereof ,  that  such  vote  did 
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not  diiBolTe  the  corporation  but  only  empowered  the  directors,  by 
whom  all  the  powers  of  the  corporation  were  exercised  nnlees 
otherwise  specially  provided  (Or.  Law&,  526,  sec.  9J,  to  take  the 
necessary  steps  for  its  dissolation  and  winding  np  ox  its  affairs. 

Bnt  the  cases  so  far  from  being  parallel,  are  Inst  the  reverse. 
The  (Colorado  act  sa^e  the  preliminary  action  in  tne  mattei7  to  the 
directors  and  the  nnal  effective  action  to  the  stockholders,  while 
the  Oregon  act  gives  the  initiative  to  the  stockholders  and  the 
actual  determination  of  the  question  to  the  directors. 

My  impression  is  that  npon  the  facts  stated  the  name  of  the  cor- 
poration was  daly  changed. 

And  first,  it  is  alleged  to  have  been  done  by  the  stockholders 
"  pnrsnant  to  the  power  conferred  "  on  them  by  the  act  anthoriz- 
ing  the  change,  that  is,  according  to  it,  and  to  have  been  *'  duly" 
done  by  them,  that  is,  according  to  law.  Upon  these  allegations, 
and  nntil  the  contrary  appears,  I  think  it  onght  to  be  presumed 
that  the  action  of  the  stocKUolders  was  taken  alter  the  preliminary 
order  of  the-directors  rather  than  without  it. 

And  second,  taking  into  consideration  the  whole  provision  on 
the  subject  of  changing  the  name  and  the  reason  of  it,  the  act 
ought  to  be  constnied  as  practically  giving  the  power  to  make  the 
change  to  the  stockholders  absolutely,  with  or  without  the  pre- 
liminary order  of  the  directors.  The  latter  are  not  anthorizeu  to 
change  the  name  but  to  make  an  order  that  it  may  be  done  by  the 
"  company,"  and  then  comes  the  proviso  and  gives  the  final  power 
over  the  subject  to  the  "  stockholders."  The  directors  are  the 
mere  agents  of  the  stockholders  and  the  clause  giving  them 
authority  to  order  the  change  becomes  a  mere  regulation  of  con- 
venience concerning  the  method  and  order  in  which  the  thing  is 
to  be  done  and  not  the  essence  of  it.  It  is,  therefore,  merely 
directory.     Sprigg  v.  Stump,  7  Saw.  286  and  cases  tliere  cited. 

In  Rex  V.  Loxdale,  1  Burr,  447,  Lord  Mansfield  said :  "  There 
is  a  known  distinction  between  the  circumstances  which  are  of  the 
essence  of  a  thing  required  to  be  done  by  an  act  of  Parliament,  and 
clauses  merely  directory." 

It  is  not  necessary,  tnerefore,  to  consider  what  was  the  effect  of 
the  act  of  January  26,  1872,  purporting  to  legalize  the  alleged 
change  of  name.  For  the  defendants,  it  is  contended  that  the  act 
IB  invalid  as  being  in  conflict  with  sec.  1  of  the  act  of  March  2, 
1867  (14  Stat.  426,  sec.  1889  R.  S.)  forbidding  the  legislature  of  h 
territory  "  to  grant  private  charters  or  special  privileges,*'  but  per- 
mitting it  to  provide  for  the  formation  of  corporations  by  "general 
corporation  acts." 

This  argument  assumes  that  a  legislative  act  naming  or  chang- 
ing  the  name  of  a  corporation  is  so  faf  an  act  authorizing  the 
formation  of  a  corporation — a  calling  it  into  existence  or  con- 
ferring upon  it  a  special  privilege,  and  Newby  v.  The  Or.  Ceiu 
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B?.  Co.  (1  Deady,  616)  is  cited  as  showing  that  ^^  the  corporate 
name  is  a  necessary  element  of  the  corporation's  existence"  with- 
out which  ^^  a  oorporatioTi  cannot  exist." 

Bnt  this  remark  must  be  considered  as  made  with  reference  to  a 
corporation  formed  under  the  corporation  act  of  Oregon,  sec.  4  of 
which  (Or.  Laws,  525)  expressly  provides  that  the  articles  of  incor- 
poration ^^  shall  specify  tne  name  assumed  by  the  corporation  and 
oy  which  it  shall  oe  known." 

And  yet  the  law  might  provide  that  A.  B.  and  C.  should  con- 
Btitnte  or  be  formed  into  a  corporation  for  any  lawful  purpose 
without  any  special  name  or  designation^  From  the  necessity  of 
the  case  it  would  have  to  be  described  rather  than  named,  as  A. 
B.  and  C,  a  corporation  duly  created  or  fortned  at  a  certain  date 
for  a  certain  purpose,  and  in  time  it  might  acquire  the  name  of 
the  "  A.  B.  and  0."  railway,  or  steamboat  company,  as  the  case 
m^ht  be. 

1  doubt,  then,  if  sec.  1889  of  the  B.  S.  does  prohibit  a  terri- 
torial le^slature  from  naming  or  changing  the  name  of  an  existing 
oorporation,  because  such  act  is  not  a  '^  charter"  creating  a  corpor- 
ation or  one  conferring  a  ^^  special  privilege"  within  the  meaning 
of  the  section.  To  name  a  corporation  is  not  to  create  it  any  more 
than  a  person.    Nor  does  it  confer  on  it  a  special  privilege.    The 

Erivilege  of  having  a  name  is  not  thereby  monopolized  or  ex- 
ansted,  but  may  be  enjoyed  by  every  corporation  that  has  wit 
enoagh  to  devise  one,  upon  the  same  terms.  See  Southern  Pacific 
Ey.  Co.  V.  Orton,  6  Saw.  185. 

But  the  attempt  to  legalize  the  change  of  name  may  be  said  to 
be  an  admission  of  its  invalidity.  Yet  it  must  be  considered  that 
the  matter  of  the  change  is  lumped  in  the  legalizing  act  with 
dianges  in  the  capital  stock  and  other  ^^  acts  and  proceedings  of 
the  corporation,"  and  therefore  the  validation  of  the  change  of 
Dame  may  have  had  very  little  to  do  with  the  passage  of  the  act. 
And  this  suggestion  gets  force  from  the  recital  m  the  preamble  to 
the  act,  to  we  effect  that  the  name  had  been  changed  to  Well% 
Faigo  &  Co.  by  '^  the  board  of  directors  and  stockholders." 

Ab  to  the  insufficiency  of  the  statement  of  the  facilities  allowed 
the  plaintiff  on  the  defendants'  lines,  and  which  will  hereafter  be 
leqnired  thereon  for  the  transaction  of  its  business,  my  impression 
is  that  the  bills  are  probably  explicit  enough,  though  1  think  they 
might  well  have  been  made  more  so. 

Bnt  '^  express  facilities"  is  a  term  which,  from  the  nature  of 
things,  must  hj  this  time  be  pretty  well  understood  between  the 
parties  most  mterested — ^the  express  company  and  the  railway 
oompany. 

As  interpreted  by  the  customs  and  usajras  of  these  parties,  and 
sanctioned  and  adopted  by  the  decisions  of  the  courts,  these  facili- 
ties may  be  said  to  include  the  right  to  enter  depots  and  station^ 
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with  loaded  and  empty  wa^nB,  the  use  of  the  platformB  and  apace 
for  the  loading  and  unloading  of  express  freight,  sufficient  space  in 
anitable  cars  arawn  in  passenger  or  quick  trains  for  the  transpor- 
tation of  such  f reiglit,  and  a  messenger  in  charge  thereof,  with 
room  for  its  assortment  while  in  transit,  and  a  sufficient  delay  at 
stations  for  the  delivery  and  receipt  of  express  matter.  Southern 
Express  Co.  v.  Iron,  etc.,  Ry.  Co.,  10  Fed.  Ilep.  213, 869 ;  Southern 
Express  Co.  v.  Memphis,  etc.,  Ry.  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  639. 

^^  Express  facilities,"  from  the  nature  of  the  business  cannot  be 
limited  to  a  definite  space,  but  must  correspond  in  this  and  other 
particulars  to  the  public  want  and  conyenience  to  which  the  ex- 
press company  ministers. 

In  these  cases  there  can  be  no  difficulty  for  the  present  in  ascer- 
taining the  facilities  required  by  the  plaintifi.  lor  tiie  purposes 
of  this  application  they  are  such  *as  it  has  heretofore  been  allowed. 
Under  the  restraining  orders  allowed  on  the  filing  of  the  bills,  the 
defendants  are  now  furnishing  and  the  plaintiff  is  receiving  just 
such  facilities  without  any  inconvenience  to  either-party. 

But  the  third  objection,  that  the  defendants  cannot  be  required, 
under  their  charter  and  the  laws  of  the  State,  to  afford  the  plaintifiE 
the  facilities  demanded,  or  to  give  it  a  preference  over  shippers  in 
the  transportation  of  freight,  is  the  one  principally  relied  on  by 
the  defendants  to  defeat  these  applications  for  injunctions. 

Upon  this  point  the  arguments  and  brief  of  counsel  for  defend- 
ants nave  left  nothing  unsaid  in  their  behalf. 

Briefly,  the  argument  is  this :  At  common  law,  while  a  common 
carrier  must  carry  for  all  at  a  reasonable  compensation,  which  must 
be  settled  by  the  courts  if  not  agreed  on  oj  the  parties,  still  he 
may  discriminate  in  his  charges  by  carrying,  m  some  instances,  for 
less  than  a  reasonable  compensation  if  he  chooses.  There  is  no 
statute  in  Oregon  changing  this  rule  of  the  common  law,  or  re- 
quiring a  corporation  to  transport  freight  in  a  passen^r  train  and 
m  the  custody  or  under  the  control  of  the  shipper,  merefore  the 
defendants  cannot  be  required  to  carry  freight  for  the  plaintifi  at 
the  same  rate  they  may  tor  others,  or  to  furnish  it  any  such  facili- 
ties. In  short,  it  is  denied  that  either  under  the  laws  of  Oregon 
or  the  past  dealings  between  the  parties,  *^  it  is  the  duty  of  the  de- 
fendants to  permit  an  express  business  to  be  done  over  their  lines 
of  transportation  at  all  in  the  manner  required  by  the  plaintiff," 
and,  therefore,  they  may  refuse  to  do  so  if  they  please. 

In  passing  upon  this  question,  at  this  preliminary  stage  of  these 
cases,  I  do  not  deem  it  necessary  to  do  more  than  to  state  my  im- 
pression of  the  law  as  applicable  thereto. 

In  the  case  of  the  Southern  Express  Co.  v.  St.  Louis,  etc.,  Ry. 
Co. ;  Same  v.  Memphis,  etc,  Ry.  Co. ;  Dinsmore  v.  Missouri,  etc, 
Ry.  Co. ;  Same  v.  Atchison,  etc.,  Ry.  Co.,  Same  v.  Denver,  etc, 


OABBIBltS— EXPRESS  COMPANIES.  79 

By.  Co.,  3  Am.  &  Eng.  K.  K  Cas.  594,  arising  in  MisBonri,  Ar- 
ksmsas,  Kansas,  and  Colorado,  and  lately  heard  together  at  St. 
Louis  before  Mr.  Jnstice  Miller,  of  the  Sapreme  Court,  and  Cir- 
cuit Judge  McCrary,  the  defendants  were  perpetually  enjoined 
from  refusing  or  withholding  the  usual  express  facilities  from 
the  plaintifb. 

In  the  opinion  delivered  by  Mr.  Justice  Miller,  it  is  stated  that 
^'  the  express  business  is  a  branch  of  the  carryin^^  trade  that  has  by 
the  necessities  of  commerce  and  the  usa^  of  those  engaged  in 
transportation  become  known  and  recognized,"  and  sufSciently  so 
^  to  require  the  court  to  take  notice  of  it,  as  distinct  from  the 
transportation  of  the  large  mass  of  freight  usually  carried  on 
steamboats  and  railways;''  and  ^^that  the  object  of  this  express 
business  is  to  carry  small  and  valuable  packages  rapidly  in  such  a 
manner  as  not  to  subject  them  to  the  danger  of  loss  and  damage 
which  to  a  greater  or  less  degree  attends  the  transportation  of 
heavy  or  bulky  articles  of  commerce,  as  grain,  flour,  iron,  ordinary 
merchandise,  and  the  like."  And  also  that — '^  It  has  become  law 
and  usage,  and  is  one  of  the  necessities  of  this  business  that  these 
packages  should  be  in  the  immediate  charge  of  an  agent  or  mes- 
senger of  the  person  or  company  engaged  in  it;"  without  any 
light  on  the  part  of  the  railway  company  "  to  open  and  inspect" 
them ;  that  it  is  "  the  duty  of  every  railroad  company  to  provide  such 
conveyance  by  special  cars  or  otnerwise,  attacned  to  their  freight 
or  passenger  trains,  as  are  required  for  the  safe  and  proper  trans- 
portation of  this  express  matter  on  their  roads,  and  that  the  use  of 
these  facilities  should  be  extended  on  equal  terms  to  all  who  are 
actually  engaged  in  the  express  business  at  fair  and  reasonable 
rates  of  compensation,"  to  be  determined  by  the  court  where  the 
parties  cannot  agree  thereon;  and  that  a  court  of  equity  '^has 
authority  to  compel  the  railroad  companies  to  carry  this  express 
matter  and  to  penorm  the  duties  in  that  respect"  as  indicated. 

Substantially  the  same  conclusion  has  been  reached  by  several 
other  judges  in  the  United  States  circuit  courts  in  the  same  and 
similar  cases  reported  in  2  Fed.  Bep.  465  ;  3  Id.  593 ;  Id.  775 ;  4 
Id.  481 ;  6  Id.  426 ;  8  Id.  799. 

The  only  case  cited  from  the  decisions  of  the  federal  courts  to 
the  contrary  of  these  is  Chamblos  v.  Fa.,  etc.,  Ry.  Co.,  4  Brewster, 
563,  in  which  a  preliminary  injunction  was  refused  by  Judge 
McEennon  in  a  similar  case;  and  also  the  case  of  New  England 
Express  Co.  v.  Maine,  etc.,  By.  Co.,  57  Maine,  194 ;  and  Sargent  v, 
Boston^  etc.^  IZy.  Co.,  115  Mass.  416,  in  whidi  the  right  of  an  ex- 
press  company  to  what  are  known  as  express  facilities  on  the  de- 
tendant^B  roaoB  were  denied. 

Bat  the  very  decided  weight  and  number  of  these  authorities 
TBCoeniBe  the  existence  of  uie  express  business  and  the  right  of 
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those  engaged  in  it  to  have  the  proper  facilities  therefor  allowed 
them  by  the  defendants  and  to  secure  the  same  by  injunction  ia 
case  they  are  refused. 

Until  this  question  is  settled  by  the  supreme  courts,  these  delib- 
erate decisions  of  co-ordinate  tribunals,  like  the  circuit  courts^ 
ought,  except  in  an  extreme  case,  to  furnish  a  guide  for  the  decis> 
ion  of  this  court. 

This  is  the  rule  that  has  been  followed  by  justices  of  the  sn- 

Sreme  court  on  the  circuit;  Washburn  v.  Gould,  3  Sto.  133; 
Irooks  V.  Becknell,  3  McLean,  250 ;  American,  etc.  Co.,  v.  Fiber, 
etc.,  Co.,  3  Fisher,  363 ;  and  in  Goodyear,  etc.,  Co.  v,  George  Milles 
et  al.,  7  Fat.  Off.  Gaz.  40,  Judge  Emmons  examines  the  question 
at  some  length,  and  concludes,  that,  ^^  If  one  system  of  co-ordinate 
courts  more  than  another,  calls  for  the  application  of  these  general 
principles,  it  is  that  of  the  circuit  courts  of  the  United  States. 
.  .  .  Although  divided  in  jurisdiction,  geographically,  they  con- 
stitute a  single  system,  and  when  one  court  has  fully  considered 
and  deliberately  decided  a  question,  every  suggestion  of  propriety 
and  fit  public  action  demand  that  it  should  be  followed  until  modi- 
fied by  the  appellate  court." 

However,  my  own  impressions  of  the  law  are  in  harmony  with 
these  rulings. 

If  the  defendants  were  merely  private  common  carriers,  and  the 
fact  being  admitted,  which  is  manifest,  that  within  the  last  thirty 
or  forty  years  persons  or  organizations  known  as  expressmen  or 
express  companies  have  grown  up  in  the  country  ana  introduced 
and  are  conducting  the  business  of  transporting  a  class  of  com- 
paratively small  but  valuable  packages  over  railway  lines  in  special 
cars  attached  to  passenger  trains  in  the  charge  of  an  agent — ^the 
same  being  collected  and  delivered  by  said  companies  at  points 
beyond  the  line  or  termini  of  the  railway — it  would  be  their  duty 
to  furnish  the  usual  facilities  for  such  transportation  over  their 
lines.  The  obligation  of  a  common  carrier,  as  that  of  others  who 
serve  the  public,  may  vary  with  the  condition  and  circumstances 
of  society.  What  is  suitable  and  conyenient  in  one  age  is  not  in 
another.  The  individuals  who  constitute  the  public  have  found  it 
convenient  to  employ  the  express  companies  to  transport  certain 
articles  for  them  instead  of  attending  to  it  in  person.  So  far, 
then,  these  companies  represent  the  public,  and  as  it  has  become 
an  established  usage  and  common  method  in  the  carrying  trade  to 
transport  such  packages  in  the  charge  of  the  shipper  in  a  special 
oar  on  passenger  time,  they  have  the  same  right  to  demand  and 
receive  these  racilities  at  the  hands  of  the  defendants  as  would  any 
one  of  the  individuals  whom  they  represent. 

But  the  defendants  are  common  carriers  and  more.  They  are 
also  corporations  created  by  the  State  for  the  public  use,  and  may 
be  compelled  to  perform  their  corporate  functious  accordingly. 
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Trae,  the  stock  of  the  defendants  is  private  property,  and  their 
business  is  directly  managed  by  private  persons  of  their  own  selec- 
tion. Bat,  nevertheless,  the  prime  parpose  of  their  creation  and 
existence  is  to  famish  the  public  smtable  and  convenient  facilities 
for  transportation  of  freight  and  passengers.  It  is  the  business  of 
the  State  to  establish  and  maintain  highways  as  means  of  transpor- 
tation and  communication  within  its  borders,  and  to  this  end  it 
created  these  defendants — authorized  them  to  condemn  private 
property  to  their  use,  to  construct  and  operate  their  roads,  and  to 
take  tous  for  carrying  freight  and  passengers  thereon.  Talcott  v. 
The  Township  of  Pine  Grove,  1  Flipper,  144 ;  The  People  v.  The 
IT.  T.  Central  Ey.  Co.  (N.  Y.  Supreme  Court),  The  Daily  Register, 
Feb.  10,  1883 ;  Kailway  Co.  v.  Maryland,  21  Wall.  470. 

The  defendants  havmg  been  created  by  the  authority  of  the 
State  to  serve  the  public  as  common  carriers  cannot  lawfully  omit 
or  refuse  to  perform  their  duty  in  this  respect.  They  exist  to  do 
the  business  of  a  common  carrier,  and  to  do  it  in  that  way  and 
manner  which  the  law  directs  or  the  well-established  usage  of  tibe 
country  requires.  For  this  service  they  are  entitled  to  a  reason- 
able compensation.  But  it  can  make  no  difference  to  them  whether 
sach  compensation  is  paid  directly  by  the  owner  of  the  package 
transported  or  by  the  plaintiff  as  his  bailee  and  agent. 

Neither  is  the  business  of  the  plaintiff  in  any  sense  or  de^ee  a 
burden  or  tax  upon  the  corporate  facilities  or  resources  of  the  d^ 
fendants.  On  tne  contrary,  it  is  from  the  very  nature  of  things, 
of  benefit  to  them.  For,  by  reason  of  the  special  means  it  uses  to 
collect,  care  for  in  transit,  and  deliver  the  ireight  confided  to  its 
custody  on  and  beyond  the  line  of  the  railway,  it  must  contribute 
materially  to  the  volume  and  value  of  the  business  done  thereon. 

In  considering  this  phase  of  the  question,  I  have  laid  out  of 
view  the  allegation  that  the  plaintiff  has  expended  time  and  money 
ID  building  up  its  express  ousiness  on  and  over  the  defendants' 
lines  of  transportation,  whidi  it  would  be  unjust  and  inequitable 
now  to  deny  it  the  further  use  and  benefit  of.  And  I  rest  my  con* 
elusions  on  the  fact,  as  stated  by  Mr.  Justice  Miller,  that  the  ex- 
press has  become  a  recognized  branch  of  the  carrying  trade,  and 
therefore  the  defendants  being  corporations  required  and  author- 
ized by  the  State  to  serve  the  public  as,  and  transact  the  business 
of,  common  carriers,  are  bound  to  furnish  the  plaintiff,  as  the  agent, 
bailee,  and  representative  of  the  public,  so  far,  with  the  proper 
and  nsual  facilities  for  doing  this  branch  of  such  trade. 

This  makes  it  unnecessary  to  consider  the  fourth  objection  of 
the  defendants,  that  the  plaintiff  is  not  by  reason  of  the  facilities 
heretofore  afforded  it  on  existing  lines  of  transportation,  entitled 
to  the  relief  sought  as  to  any  future  extensions  tnereof . 

And  this  brings  me  to  the  consideration  of  the  fifth  and  last  ob- 
jection— that  the  court  has  no  power  to  determine  the  compensar 
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tion  to  be  paid  by  the  plaintifE  to  the  defendants  for  the  service 
demanded. 

Oounsel  for  the  defendants  rest  this  objection  on  the  ground 
that  the  State  in  and  by  sec.  36  of  the  corporation  act  has  con- 
tracted with  the  defendants  that  they  may  char&;e  such  tolls  as  they 
may  see  proper,  and  that  therefore  they  cannot  be  required  to  carry 
freight  for  the  plaintiff  on  any  other  terms  or  conditions. 

Section  2  of  Article  XI  or  the  State  constitution  is  also  cited. 
It  provides  that  corporations,  except  municipal  ones,  shall  not  be 
created  by  special  laws ;  and  '^  All  laws  passea  pursuant  to  this  sec- 
tion may  be  altered,  amended,  or  repealed  but  not  so  as  to  impair 
or  destroy  any  vested  corporate  rights." 

Section  36  of  the  corporation  act  (Or.  Laws,  532)  provides: 
"  Every  corporation  formed  under  this  chapter  for  the  construc- 
tion of  a  railway,  as  to  such  road,  shall  be  deemed  common  car- 
riers, and  shall  have  power  to  collect  and  receive  such  tolls  or 
freights  for  the  transportation  of  persons  or  property  thereon  as  it 
may  prescribe.'' 

it  IS  not  apparent  that  this  constitutional  provision  has  any  bear- 
ing on  the  question  under  consideration.  The  legislature  has  not 
undertaken  to  repeal  or  modify  sec.  36  of  the  corporation  act  and 
this  court  is  bound  in  the  mean  time  to  allow  it  full  force  and 
effect.  If  it  constitutes  a  contract  between  the  State  and  the  de- 
fendants, by  which  they  are  absolutely  and  perpetually  authorized 
to  fix  their  own  charges  for  transportation,  as  claimed  by  their 
4Sounsel,  it  is  protected  from  hostile  legislation  by  sec.  10  of  Art.  I 
of  the  federal  constitution. 

But  if  it  is  not  a  contract  at  all,  but  a  mere  permission  for  the 
time  being,  then  it  is  not  a  vested  right,  but  a  matter  subject  to 
the  power  of  the  legislature.  However  this  msLj  be,  it  is  m  the 
mean  time  a  law  of  the  State  applicable  to  the  subject  of  the  right 
of  the  defendants  to  take  tolls,  which  this  court  must  construe  and 
give  effect  to  accordingly. 

And  first — ^the  right  to  take  tolls  on  a  highway  is  an  attribute 
of  sovereignty,  and  cannot  be  exercised  by  the  defendants  withoat 
the  authority  of  the  State.  It  may  be  said  that  the  authority  to 
form  a  corporation  to  construct  and  operate  a  highway,  as  a  com- 
mon carrier,  impliedly  fives  the  ri^ht  to  take  reasonable  tolls  for 
traffic  thereon.  But  this  has  not  always  been  conceded,  and  it  is 
probable  that  the  clause  concerning  tolls  was  inserted  in  this  sec- 
tion primarily  to  authorize  the  taking  of  tolls  at  all,  and  then,  for 
the  time  being,  at  least  only  in  such  amount  as  the  corporation 
might  prescribe — ^that  is  fix  and  set  down  beforehand,  ana  not  ac- 
cording to  the  whim  or  caprice  of  each  occasion.  Charles  River 
Bridge  V.  Warren  Bridge,  11  Pet.  544.  Again,  the  legislature  in 
enacting  this  section  is  presumed  to  have  acted  with  knowledge  of 
and  reference  to  the  fact  that  by  the  common  law  a  common  car- 
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rier  was  only  entitled  to  a  reasonable  compensation  for  his  services. 

The  reasonable  inference  from  the  circnmstances  is  that  the  leg- 
ifilatnre,  in  consideration  of  the  premises,  intended  to  confer  npon 
the  corporation  so  long  as  it  maintained  and  operated  its  road  as  a 
highway,  conducted  by  a  common  carrier,  at  least  the  authority  to 
take  reasonable  tolls.  In  other  words,  the  dnty  and  obligation  of 
a  common  carrier  being  imposed  on  the  defendants  they  were 
granted  the  corresponding  privilege  of  charging  a  reasonable  com- 
pensation for  their  services. 

And  so  far,  I  think  this  section  is  a  contract  between  the  State 
and  the  defendants,  the  obligation  of  which  it  is  beyond  the  power 
of  the  latter  anywise  to  impair  (sec  10,  Art.  I.,  U.  8.  Con.),  or 
any  coart  to  disregard. 

Dxxt  in  my  judgment  the  section  was  not  intended  to  do  more 
than  this,  and  ou^nt  not  to  be  otherwise  construed.  It  is  a  license 
or  0^nt  to  the  defendants  upon  sufficient  consideration  to  take 
such  tolls  for  freight  and  passengers  as  are  consistent  with  the 
duty  and  obligation  they  owe  to  the  public  as  common  carriers. 

It  is  well  settled  that  a  grant  of  this  kind  is  never  to  be  con* 
Btraed  beyond  its  plain  terms  or  contrary  to  the  manifest  reason  of 
it  And  if  there  is  a  reasonable  doubt  as  to  its  scope  or  meaning, 
that  doubt  must  be  resolved  in  favor  of  the  public  or  State. 
Charles  Kiver  Bridge  v.  Warren  Bridge,  supra,  5M,  600 ;  Cooley's 
Con.  Lira.  394,  and  the  cases  there  cited. 

And  this  Question  seems  in  effect  to  have  been  similarly  dis- 
posed of  by  Mr.  Justice  Miller  in  the  case  of  the  Southern  Express 
Co.  f).  St.  Louis,  etc.,  Ry.  Co.,  10  Fed.  Rep.  supra.  For,  in  the 
answer  of  the  defendant,  as  appears  from  a  quotation  therefrom  in 
the  brief  of  counsel  for  the  plaintiff,  it  is  stated  that  under  its 
charter  it  was  authorized  to  transport  all  articles  usually  carried  on 
railways,  and  ^'  to  charge  and  to  receive  such  tolls  and  freights" 
therefor  ^^  as  shall  be  to  the  interest  of  the  same,  and  that  the 
directors  of  the  defendant  are  therein  authorized  to  establish  such 
tolls,  and  to  alter  the  same  from  time  to  time,"  and  in  the  opinion 
allowing  the  final  injunction  he  says  (10  Fed.  tlep.  215) :  ^'  I  am 
of  the  opinion  that  neither  the  statutes  nor  constitutions  of  Arkan- 
sas or  Missouri  were  intended  to  affect  the  ri^ht  asserted  in  these 
cases ;  nor  do  they  present  any  obstacle  to  sucn  decrees  as  may  en- 
force the  rights  of  the  express  companies." 

Under  the  circumstances,  this  language  can  only  be  understood 
as  a  decision  that  the  grant  to  the  Missouri  corporation  to  take 
tolls  in  similar  if  not  stronger  language  than  the  Oregon  one,  is  to 
be  taken  and  considered  as  a  grant  to  take  only  reasonable  tolls. 

The  question  of  the  power  or  right  of  the  defendants  to  engage 
in  the  express  business  at  all,  at  least  the  accessorial  service  oi  col- 
lecting and  distributing  packages  off  their  lines  of  transportation, 
has  been  ar^ed  also,  but  it  is  not  necessary  now  to  consider  it. 


84  WXLLB,  FA  BOO  A  CO.  V.  OREOOK  ST.,  XTO.,  OO. 

The  plaintiff  does  not  ask  to  exclude  the  defendants  from  tbs 
business,  bnt  only  that  it  may  be  permitted  to  carry  it  on,  as  here- 
tofore. 

On  the  whole,  I  am  of  the  opinion  that  the  plaintiff  is  entitled 
to  the  i*elief  sought  and  therefore  ought  to  be  secured  by  injunc- 
tion until  the  final  hearing,  in  the  use  of  the  facilities  for  conduct- 
ing its  business  heretofore  allowed  it  by  the  defendants. 

A  special  reason  for  allowing  the  provisional  injunction  is  also 
found  in  the^  fact,  that  by  exacting  the  proper  security  from  the 
plaintiff,  the  defendants  will  not  be  injured,  even  if  it  should  be 
finally  determined  that  the  plaintiff  is  not  entitled  to  relief ;  while 
if  the  injunction  is  not  allowed,  its  business  will  be  like  water 
spilled  on  the  ground — ^irredeemably  destroyed.  Kerr,  Injune- 
tions,  212. 

The  defendants  being  secured  by  the  operation  of  sec  36  of  the 
corporation  act,  as  now  construed,  in  the  right  to  take  reasonable 
tolls,  the  question  of  what  is  reasonable,  must,  unless  the  parties 
can  agree  about  it,  be  determined  by  the  court. 

But  for  the  purpose  of  the  provisional  injunction  the  court  will 
assume  that  the  compensation  heretofore  paid  by  the  plaintiff  to 
the  defendant  for  express  facilities  is  reasonable,  and  will  require 
the  defendants  to  furnish  them  during  the  pendency  of  the  suit 
or  until  the  further  order  of  the  court  upon  their  lines  of  transpor- 
tation and  the  extensions  of  them,  at  the  same  rates. 

Let  an  injunction  issue  commanding  and  restraining  the  defen- 
dants *in  eacn  case  as  prayed  for  in  this  bill,  the  plaintiff  first  giv- 
ing bond  with  sufficient  sureties  to  be  approved  by  the  master  of 
this  court  in  the  sum  of  $20,000,  conditioned  to  pay  the  defendant 
a  reasonable  compensation  from  time  to  time  for  such  facilities,  as 
heretofore,  and  all  damages  which  the  defendant  may  sustain  by 
reason  of  this  in juncion,  if  the  same  shall  be  adjudged  wrongful, 
to  be  ascertained  by  a  referee  or  otherwise,  as  this  court  may  d£ect, 
Bussel  V.  Farley,  105  IT.  S.  443. 

TiBiiD,  J. — ^The  bill  of  complaint  alleges  that  the  plaintiff  is  a 
corporation  organized  under  the  laws  of  Colorado,  and  is 'engaged, 
and  has  been  for  many  years,  on  the  Pacific  coast  and  in  ouer 

¥irts  of  the  country,  in  what  is  known  as  the  express  business, 
he  defendants  are  corporations  formed  under  the  laws  of  Oregon, 
and  own  steam  vessels  which  ply  on  the  waters  of  British  Colum- 
bia, Oregon  and  California,  and  on  the  ocean  alon^  the  Paci^ 
coast,  and  are  employed  in  the  transportation  of  freight  and  pas- 
sengers. They  also  own  different  lines  of  railway  in  Oregon  and 
adjoining  Territories,  which  are  also  employed  in  the  transporta- 
tion of  freight  and  passengers.  The  business  of  the  plaintiff  is 
that  of  a  carrier  of  parcels  by  the  most  rapid  means  of  conveyance 
in  use  on  its  routes,  under  the  direct  supervision  of  agents  accom- 
panying them  from  the  domidle  or  office  of  the  owner,  or  shipper, 
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and  deliFermg  them  at  the  office  or  domicile  of  the  party  to  whom 
they  belong  or  are  consi^ed.  The  special  advantage  of  the  car- 
rying boflinees  thus  coniuicted,  consistB  in  this  personal  supervision 
over  the  articles  by  the  a^nts  of  the  express  company  during 
their  transportation,  from  their  receipt  to  their  delivery  at  their 
destination,  thus  ^ving  greater  security  against  loss  and  accident. 
ISailroad  companies  and  other  common  carriers  usually  confine 
their  supervision  to  securing  safe  carriage  from  one  to  another  of 
their  stations,  depots  or  wharves.  Their  responsibility  is  limited, 
in  the  absence  of  special  contract,  to  safe  carria^  over  their  own 
routes  between  such  places,  and,  when  transporting  with  connect- 
ing lines,  to  safe  deuyery  to  the  next  connecting  carrier.  The 
express  company,  in  exercising  personal  supervision  over  articles 
intrusted  to  it  from  their  receipt  until  their  delivery  to  their  desti- 
nation^ performs  a  most  important  and  valuable  service  to  the  pub- 
lic. Its  business,  though  comparatively  of  recent  origin,  has  been 
conducted  in  the  States  and  Territories  of  the  country  with  such 

Sneral  care  and  fidelity  by  companies  organized  like  the  plaintiff, 
^  tliey  have  become  a  favorite  means  oi  transporting  small  arti- 
cles, and  particularly  those  containing  great  value,  or  requiring 
qpecial  care  in  handling.  The  express  business  has  thus  become 
a  reco^ized  branch  of  the  carrying  trade,  and  the  question  is : 
Shall  the  railway  companies  and  steamship  companies  engaged  in 
that  trade,  be  requirea  to  furnish  facilities  to  the  express  compa- 
nies in  the  transaction  of  this  business?  The  business  would 
entirely  fail  and  come  to  an  end  if  certain  facilities  for  its  transac- 
tion were  not  afforded  them,  such  as  allowing  tc^them  special  cars, 
or  apartments,  or  definite  spaces  in  them  lor  the  transportation 
of  such  articles,  with  a  messenger  in  charge  thereof,  having  suffi- 
cient room  for  the  assortment  of  the  articles  by  him  while  in 
transit,  so  as  to  facilitate  their  delivery  at  the  different  stations  to 
which  they  may  be  destined.  It  may  be  difficult  to  define  with 
accuracj^  what  should  be  deemed  proper  facilities  in  each  case. 
That  will  depend  very  much  upon  tne  extent  of  the  business  and 
character  of  the  articles  carried  by  the  express  companies.  In  the 
present  cases,  it  is  not  necessary  to  designate  what  those  facilities 
should  be.  The  object  of  the  two  suits  is  to  restrain  the  defend-* 
ants  from  denying  to  the  plaintiff  the  facilities  which  have  hereto- 
fore been  furnished  to  it. 

The  question  presented  for  determination  is:  Can  one  common 
carrier  be  required  to  furnish  accommodations  for  the  business  of 
another  common  carrier,  and,  if  so,  to  what  extent  i  The  question 
is  one  of  much  difficulty,  and  its  correct  solution  will  be  far-reach- 
ing in  its  oonseouences.  It  has  been  before  different  circuit  courts 
of  the  United  States  in  some  cases,  but  has  never  been  brought 
before  the  supreme  court.  In  the  case  of  the  Southern  Express 
Go.  V.  St.  Louifli  etCy  B.  Co.,  in  the  eighth  circuit,  it  was  consid- 
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ered  by  Mr.  Jastice  Miller,  of  that  court,  sitting  with  Judge 
McCrarj  in  holding  the  circuit  court.  The  railroad  company  in 
that  case  was  enjoined  by  them  from  refusing  or  withholding  the 
usual  express  facilities  irom  the  plaintiff.  In  giving  his  conclu- 
sions, Mr.  Justice  Miller,  among  other  things,  held,  that  the 
express  business  is  a  branch  of  the  carrying  trade,  which,  by  the 
necessities  of  commerce  and  the  usages  of  persons  engaged  in 
transportation,  has  become  known  and  recognized  so  as  to  require 
the  court  to  take  notice  of  it  as  distinct  from  the  transportation  of 
the  large  mass  of  freight  usually  carried  on  steamboats  and  rail- 
roads ;  that  the  object  of  this  express  business  is  to  carry  small 
and  valuable  packages  rapidly  in  such  manner  as  not  to  subject 
them  to  the  danger  of  loss  and  damage,  which  to  a  greater  or  less 
degree  attend  the  transportation  of  heavy  or  bulky  articles  of  com- 
merce ;  that  it  is  one  of  the  necessities  of  this  business  that  the 
packages  should  be  in  the  immediate  charge  of  an  agent  or  mes- 
senger of  the  company,  or  parties  engaged  m  it,  without  any  right 
op  the  part  of  the  railway  company  to  open  and  inspect  them; 
that  it  is  the  duty  of  every  railroad  company  to  provide  such  con- 
veyance, by  special  car  or  otherwise,  attached  to  their  freight  or 
passenger  trams,  as  are  required  for  the  safe  and  proper  transpor- 
tation of  this  express  matter  on  their  roads ;  that  the  use  of  these 
facilities  should  be  extended  on  equal  terms  to  all  who  are  actually 
engaged  in  the  express  business,  at  fair  and  reasonable  rates  of 
compensation,  to  be  determined  by  the  court  when  the  parties 
cannot  a^ree  thereon ;  and  that  a  court  of  equity  has  authority  to 
compel  the  railroad  companies  to  carry  this  express  matter  and  to 
perform  the  duties  in  that  respecit. 

The  same  question  has  been  decided  substantially  in  the  same 
way  in  other  cases. 

From  the  decisions  rendered  in  some  of  them,  appeals  have  been 
taken  to  the  supreme  court,  and  the  cases  are  now  on  its  calendar. 
Under  these  circumstances  I  have  come  to  the  conclusion  to  follow 
the  view  expressed  in  them  rather  than  go  into  an  extended  con- 
sideration of  the  question.  The  following  cases  are  now  pending 
in  the  supreme  court : 

The  M!emphis  &  Little  Bock  B.  B.  Oo.  v.  The  Southern  Express 
Co.;  St.  Louis,  Iron  Mountain  &  Southern  B.  E.  Co.  v.  The 
Southern  Express  Co.,  and  the  Missouri,  Kansas  &  Texas  B.  B. 
Co.  V.  Dinsmore,  President  of  Adams'  Express  Co.  In  their 
determination  the  question  presented  will  be  definitely  and  au- 
thoritatively settled. 

As  a  matter  of  form,  therefore,  I  shall  yield  to  the  conclusions 
of  the  circuit  court  of  the  eighth  circuit,  which  are  in  conformity 
with  those  expressed  by  Judge  Deady  on  the  application  for 
injunction  in  tnese  cases,  and  will  order  a  decree  for  the  plaintiff 
in  both.     The  defendants  will  thus  be  enabled  to  take  an  appeal 
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at  once  to  the  supreme  court,  and  have  their  cases  argued  in  con- 
nection with  those  now  pending  on  the  calendar  of  that  court. 

Let  a  decree  be  entered  in  both  cases  for  the  plaintiff,  adjudging 
that  it  has  a  right  to  have  express  facilities  furnished  by  the 
defendantSi  as  heretofore,  and  continuing  the  injunction  granted. 

See  next  case  and  note. 


Wells,  Fabgo  &  Go. 

V. 

Oregon  Ry.  and  Navigation  Co. 

(Adwmee  Gate,  IT.  8.  Oirmit  Oaurtj  D.  Oregon,    December  24,  1888.) 

lie  defendant  was  enjoined  by  this  court  to  continue  to  furnish  the  plain- 
tLS  such  express  facilities  on  its  road  as  it  had  been  furnishing  un^r  an 
agreement  between  the  parties,  one  provision  of  which  is  to  the  effect  that 
the  defendant  will  carry  for  the  plaintiff  not  exceeding  8000  pounds  of 
**  freight  and  express  matter  "  over  its  road  daily  on  a  fast  train  for  the  sum 
of  |1W0  per  month,  but  the  plaintiff  must  not  deliyer  any  such  **  freight  ** 
or  '*  matter"  at  less  than  a  stipulated  price  per  pound.  Thereafter  the  de-* 
fendant  commenced  to  furnish  express  facilities  to  the  Northern  Pacific 
Express  Co.  upon  the  same  terms  and  conditions,  as  it  alleges,  that  it 
famished  them  to  the  plaintiff,  but  allowed  said  Northern  Pacific  Express 
to  deliver  freight  at  a  lower  rate  than  the  plaintiff  was  permitted  to  do,  and 
thereupon  the  latter  commenced  to  deliver  freight  for  the  same  rates  as  said 
Northern  Pacific,  whereupon  the  defendant,  conceiving  itself  aggrieved  there- 
by, moved  the  court  to  modify  the  injunction  so  as  to  prevent  the  plaintiiE 
from  carrying  any  freight  or  express  matter  at  the  reduced  rates,  or  to  per- 
mit the  defendant  to  increase  the  compensation  to  be  paid  it  by  the  plaintiff 
ao  as  to  prevent  the  same.  Edd  (1)  that  the  defendant  has  no  right  to  dis- 
criminate between  the  express  companies,  but  must  furnish  equal  facilities 
to  both;  (2)  that  although  the  plaintiff  is  in  effect  required  by  the  decree  to 
deliver  this  8000  pounds  of  matter,  or  any  portion  of  it,  at  not  less  than  the 
prescribed  rate,  still,  if  the  defendant  permits  the  Northern  Pacific  to  deliver 
anv  portion  of  the  like  8000  pounds  carried  for  it  at  less  than  such  ratei, 
this  18  necessarily  a  permission  to  the  plaintiff  to  do  the  same ;  (8)  Semble, 
that  it  is  the  duty  of  the  defendant  to  use  reasonable  diligence  to  ascertain  if 
either  company  is  violating  the  condition  upon  which  the  facilities  were 
granted  to  it,  to  the  prejudice  of  the  other,  and,  if  so,  to  exclude  it  from 
die  same;  and  certainly,  where  the  failure  to  keep  such  condition  is  brought 
to  its  knowledge  by  the  injured  company  or  otherwise,  unless  it  does  inter- 
fere effectively,  it  will  be  presumed,  in  favor  of  the  latter,  to  have  waived 
sach  condition  as  to  both. 

Ferriage  on  the  railway  ferry  of  the  defendant,  if  not  absolutely  an  ex- 
press facility,  to  which  the  plaintiff  is  entitled,  becomes  so  when  furnished  to 
the  Northern  Pacific  by  the  defendant. 

HonoN  to  Modify  Injnnction. 

Cynis  A.  Dolph  and  Knf us  Mallory  for  defendant. 

H.  W.  Fediheimer  for  plaintiff. 
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Dbady;  J. — On  December  11, 1888,  the  defeaidaiit  waeeiijoiiied 
and  required  by  a  degree  of  this  ooart,  given  in  thia  caae,  to  famish 
the  plaintifE  the  express  facilities  on  and  over  its  lines  of  railway 
that  it  was  then  and  had  been  doinf,  and  npon  the  same  terms.  Cm 
Kovember  16, 1883,  the  defendant  med  a  motion  for  the  modification 
of  said  decree  on  the  petition  of  the  Oregon  &  Transcontinental 
Co.,  verified  by  the  aflSdavit  of  the  manager  of  said  railway, 
Mr.  B.  Koehler,  from  which  it  appears  that  said  company  is  a  cor- 
poration formed  nnder  the  laws  of  Oregon,  and  that  since  the  date 
of  said  decree  it  has  become  the  lessee  of  the  defendant's  lines  of 
railway  and  acqnired  all  its  '^  rights  and  interests"  in  and  to  '^  the 
transportation  bnsiness  thereof/'  and  particularly  nnder  a  certain 
contract  made  between  the  plaintiff  and  defendant  on  October  14, 
1876,  concerning  the  transportation  of  express  noatter  by  the  latter 
for  the  former,  by  which  the  cost  of  said  transportation  and  the 
rates  to  be  charged  the  pablic  by  the  plaintiff  were  fixed,  which 
contract  was  still  in  force  at  the  date  of  said  decree ;  that  the  plain- 
tiff is  now  '^  wrongfully  and  fraudulently  taking  advantage  of  said 
injunction,"  and  has  reduced  its  rate  of  charges  for  '^  carrying  the 
matter  confided  to  it"  over  the  defendant's  road  below  that  fixed 
by  said  contract,  and  below  the  "  regular  charges"  of  the  lessee  for 
transporting  ordinary  freight  over  tne  same,  thereby  increasing  the 
business  done  by  the  plaintiff,  to  the  injury  of  the  ^^  general  freight- 
ing business"  of  the  lessee ;  that  the  plaintiff  is  transporting  over 
said  road  as  ^^  express  matter"  large  quantities  of  merchandise  not 
properly  belonging  to  the  business  oi  carriers  by  express,  for  no 
other  reason  than  that  the  charges  are  less  than  the  regular  charges 
for  freight.  The  petition  concludes  with  a  prayer  for  the  mo<ufi- 
cation  of  the  injunction,  so  ^'  as  to  compel  the  plaintiff  to  limit  its 
business  to  a  proper  and  legitimate  express  business,"  and  to  charm 
such  rates  for  the  carriage  of  goods  as  are  provided  in  said 
contract;-  and  to  enable  the  de^ndant,  ^'by  fair  and  proper 
charges,  to  protect  itself  from  injury  by  the  wrongful  acts  of  the 
plaintiff." 

On  November  28d  the  plaintiff  filed  an  answer  to  the  petition, 
verified  bv  the  affidavit  of  itssuperintendant,  Mr.  Dudley  Evans,  by 
which  it  nrst  denies  in  detail,  but  generally  with  a  negative  preg- 
nant, all  the  allegations  of  the  petition,  and  then  admits  and  alleges 
that  on  Octol}er  14,  1876,  it  made  a  contract  with  the  defendant  for 
the  transportation  of  its  express  matter  over  the  railway  of  the  d^ 
fendant,  as  shown  by  a  copy  thereof  annexed  to  said  answer,  from 
which  among  other  things,  it  appears  that  the  plaintiff,  in  consid- 
eration of  the  payment  by  it  to  the  defendant  of  $1000  per  month, 
was  entitled  to  carry  in  a  car  set  apart  for  its  use,  on  each  passenger 
train,  8000  pounds  of  "  express  matter  and  freight,"  for  which  it 
was  to  charge  on  all  lots  of  less  than  100  pounds  ^^  not  less  than 
double  first-class  railway  freights,"  and  for  lots  of  greater  weight 
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not  less  (han  one  and  a  half  times  each  rates,  or  the  rates  specified 
in  a  schedule  therein,  for  all  the  stations  between  the  then  termini 
of  the  road, — Portland  and  Bosebur^, — and  in  case  "  the  freight'* 
offered  by  the  plaintiff  for  carriage  should  exceed  8000  pounds  in 
weight,  the  detendant  was  bound  to  carry  the  same,  and  the  plain- 
tiff to  pay  therefor  at  the  rate  of  one  and  a  half  the  first-class  rates 
then  cnarged  by  the  defendant.  The  contract  also  contains  pro* 
yisions  to  the  following  effect :  (1)  That  neither  the  defendant  nor 
its  employees  shall  carry  express  matter  on  a  passenger  train  ;  (3) 
that  the  defendant  will  not,  as  I  construe  the  ambiguous  language 
of  the  proyision,  contract  with  any  other  express  company  or  asso- 
ciation for  "  better  facilities  than  aregranted  "  to  the  plaintiff ;  and 
(3)  that  the  contract  shall  go  into  effect  on  Noyember  1, 1876,  and 
continue  in  force  for  one  year,  and  from  year  to  year  thereafter, 
unless  notice  is  giyen  by  one  or  both  parties,  at  least  one  month 
^yious  to  the  end  of  the  contract  year,  of  a  withdrawal  therefrom. 
The  answer  also  alleges  that  the  Northern  Pacific  Express  Co. 
is  a  corporation  largely  owned  and  controlled  by  the  same  persons 
who  control  the  deiendant  corporation  and  the 'Oregon  &  Trans- 
continental Co.  that  for  the  past  three  or  four  months  said 
express  company  has  been  and  still  is  doing  an  express  business 
on  the  defendant's  railway,  and  that  it  is  afforded  thereon  more 
and  better  facilities  at  cheaper  rates  than  the  plaintiff ;  that  said 
express  company  is  permitted  to  carry  "  freight  and  express  mat- 
ter' at  rates  much  less  than  the  regular  railway  rates,  and  that  it 
has  threatened  and  still  threatens  to  cany  ^^  freight  and  express 
matter^'  for  ten  cents  per  100  pounds  less  than  the  plaintiff  may 
charee  for  the  same  service ;  and  that  said  Oregon  &  Transcontin- 
ental and  express  companies  are  by  such  means  attempting  to  in- 
jure and  destroy  the  business  of  the  plaintiff.  The  answer  also 
contains  an  allegation  to  the  effect  tHat  the  plaintiff  has  neyer  car- 
ried on  any  one  train  oyer  8000  pounds  of  matter,  nor  on  an  ayerage 
oyer  3000  poniids.  On  the  same  day  the  defendant  filed  a  reply, 
yerified  by  the  affiidayit  of  said  manager,  to  the  effect  that  by  the 
agreement  with  the  Northern  Pacific  Express  Co.  it  is  to 
have  the  same  facilities  and  upon  the  same  terms  as  the  plaintiff, 
and  not  otherwise,  and  that  if  said  express  company  nas  car- 
ried "  freight  and  express  matter "  oyer  the  road  at  less  than 
the  prescribed  rates,  it  has  been  done  without  snch  manager's 
knowledge  or  consent,  and  in  yiolation  of  the  terms  of  the  con- 
tract. 

On  the  argument  it  was  conceded  that  the  Oregon  &  Transcon- 
tinental Co.,  not  being  a  party  to  this  suit,  could  not  be  directly 
heard  in  this  matter,  but  although  no  direct  attempt  was  made 
to  prove  that  it  had  become  the  lessee  of  the  road  as  alleged,  yet 
the  fact  was  tacitly  admitted.  On  the  hearing  the  plaintiff  read 
£ye  affidavits^  including  one  of  its  superintendent,  from  the  latter 
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of  which  it  appears  that  the  plaintiff  is  carrying  and  in  tends,  to 
carr^  freight  and  express  matter  at  as  low  .rates  as  the  Northern 
Pacific  Express  Go.,  bat  not  lower;  and  that  within  one  week 
before  the  tiling  of  this  motion,  he  informed  the  manager  of  the 
defendant's  road  that  said  express  company  was  carrying  freight 
at  SO  per  centum  below  first-class  rdlway  rates.  From  tue  other 
of  these  affidavits,  none  of  which  are  contradicted  in  any  particnlar, 
it  satisfactorily  appears  that  the  Northern  Pacific  Express  is  carry- 
ing between  Koseburg,  Oakland,  and  Eugene  and  Portland,  for  at 
least  50  per  centnm  less,  on  an  ayerage,  tnan  the  rates  specified  in 
tho  contract  of  October  14, 1876.  And  upon  the  whole  case  it  ap- 
pears that  the  plaintiff  intends,  and  is  endeavoring,  to  carry  at  as 
low  rates  as  the  Northern  Pacific  for  the  purpose  of  preserving  its 
business,  and  not  otherwise. 

Before  proceeding  to  the  consideration  of  the  particular  question 
arising  upon  this  motion,  it  may  be  well  to  glance  at  the  origin  of 
the  controversy.  This  suit  was  commenced  on  December  11, 1882, 
when  an  order  was  made  that  the  defendant  show  cause  why  it 
should  not  be  enjoined  as  prayed  in  the  bill,  and  that  in  the  mean 
time  it  be  so  restrained.  On  March  19,  1883,  after  full  argument, 
a  preliminary  injunction  was  allowed.  8  Sawy.  600.  This  injunc- 
tion is  still  in  force,  the  case  having  since  been  heard  on  a 
demurrer  to  the  bill,  which  was  overruled  by  Mr.  Justice  Field. 
See  ante.  It  also  appears  that  before  the  commencement  of  the 
suit  that  the  defenoant  gave  the  plaintiff  notice  that  it  could 
not  have  any  express  facilities  on  its  road  after  that  year,  as 
it  intended  to  do  the  express  business  itself.  And,  first,  my 
impression  is  that  the  contract  of  October  14,  1876,  is  no  longer 
in  force,  proprio  vigore,  between  the  parties.  "One  or  both 
parties,"  meaning,  I  suppose,  either  party,  could  terminate  and 
annul  the  contract  at  tne  vend  of  any  year,  by  giving  notice 
of  its  intention  to  withdraw  from  it,  and,  as  the  defendant  ap- 
pears to  have  given  such  notice,  it  follows  that  the  compact,  as 
such,  is  at  an  end.  The  relations  between  the  plaintiff  and  defend- 
ant, and  their  reciprocal  obligations,  are  now  prescribed  and 
measured  by  the  decree  of  this  court.  In  making  this  decree  it 
adopted  for  the  time  being,  as  a  convenient  and  just  definition  and 
enumeration  of  proper  express  facilities,  and  the  terms  and  condi- 
tions upon  whicn  they  should  be  furnished,  the  state  of  things  or 
relations  and  obligations  then  existing  between  the  parties.  And 
this,  of  course,  had  the  effect  to  prolong  the  provisions  of  this  con- 
tract applicable  to  the  subject-matter,  under  which  the  parties  had 
been  acting  for  six  years,  and  continue  them  in  force  as  a  part  of  the 
decree  of  uie  court.  And,  second,  in  canvassing  the  motives  and 
acts  of  the  parties,  it  must  be  borne  in  mind  that  the  defendant  de- 
sired and  intended  to  withdraw  all  express  facilities  from  the  plain- 
tiff for  the  purpose  of  taking  the  busmess  exclusively  into  its  own 
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handsy^  and  that  although  it  was  prevented  from  excluding  the 
plaintiff  from  its  road  and  has  not  directly  undertaken  to  conduct 
the  business  itself,  yet  it  is  furnishing  facilities  to  a  company  that 
is  necessarily  a  rival  of  the  defendants,  and  appears  to  be  closely 
allied,  if  not  identical  in  interest,  with  itself. 

Upon  the  case  made  there  does^not  appear  to  be  any  ground  for 
the  complaint  that  the  defendant  is  carrying  more  matter  or  of  a 
different  character  from  that  it  is  entitled  to ;  while  it  does  appear 
from  admission  of  counsel  that  the  defendant  is  carrying  the 
Northern  Pacific  wagons  on  its  railway  ferry  across  the  Willamette 
river  at  this  place  free  of  charge,  while  it  compels  the  plaintiff  to 
py  for  a  like  service  at  the  regular  rates.  Wnether  this  ferriage 
IS  an  absolute  express  facility  may  be  a  question,  but  -I  am  quite 
sure  that  if  the  defendant  furnishes  it  to  the  Northern  Pacific  free 
of  charge,  it  must  do  the  same  for  the  plaintiff.  It  cannot  dis- 
criminate against  either,  but  must  treat  both  alike. 

In  the  nature  of  things,  there  can  be  no  absolute  and  prescribed 
definition  of  "  express  matter."  Like  the  phrase  "  express  facili- 
ties," its  scope  and  meaning  may  be  modified  by  circumstances. 
And  so  long  as  the  express  company  pays  the  railway  company  an 
agreed  sum  for  so  much  space  in  a  car,  or  weight  carried  therein, 
or  one  and  a  half  times  first-class  railway  rates  for  whatever  it 
carries  over  its  road,  there  is  no  need  of  any  definition.  It  defines 
itself,  and  includes  everything  that  the  express  company  can  get 
or  afford  to  carry  on  those  terms.  And  if  it  carries  all  the  freight 
and  express  matter  that  goes  over  the  road,  it  works  no  injury  to 
the  deiendant,  but  a  benefit. 

Under  the  arrangement  between  the  plaintiff  and  defendant,  the 
former  is  entitled  to  carry  8000  pounds  of  either  "  freight"  or 
"express  matter,"  if  there  is  any  difference  between  them,  once  a 
day  each  way,  over  the  road  oi  the  latter  upon  the  payment  of 
$1000  a  month,  and  as  much  more  as  it  may  desire  upon  the  pay- 
ment therefor  at  the  rate  of  one  and  a  half  nrst-class  railway  rates. 
Bnt,  so  far  at  least  as  the  8000  ponnds  is  concerned,  the  plaintiff 
is  bound  to  char^  the  public  the  enhanced  rates  prescribea  in  the 
agreement.  This  condition  was  intended  for  the  benefit  of  the 
defendant,  and  the  observance  of  it  mi^ht  work  to  its  advantage 
in  this  way :  If  8000  pounds  of  freight  is  offered  on  a  given  occa- 
sion, and  only  1000  or  it  would  bear  carriage  at  express  rates,  the 
defendant  would  carry  the  other  7000  pounds  at  railway  rates, 
upon  a  slow  train,  and  ^et  the  same  compensation  from  the  ex- 
press company  as  if  the  Tatter  had  carried  tlie  whole  of  it.  But  as 
to  the  freight  carried  by  the  plaintiff  in  excess  of  8000  pounds, 
and  for  which  it  must  pay,  not  a  lump  sum,  bnt  one  and  a  half 
times  first-class  railway  rates,  it  can  make  no  difference  to  the  de- 
fendant how  light  are  the  charges  of  the  plaintiff,  nor  how  much 
freight  it  may  cany.    But  the  plaintiff,  in  carrying  any  portion  of 
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the  8000  pounds  for  less  than  the  stipulated  rates,  is  violating  tiie 
contraot  or  terms  upon  which  it  is  entitled  to  the  facilities  it  en- 
joys, unless  the  defendaut  by  its  conduct  has  waived  this  oonditioii 
of  the  contract,  or  furnished  the  plaintiff  with  an  excuse  or  justifi- 
cation for  not  keeping  it. 

By  the  law  of  this  case,  until  otherwise  established  by  the 
supreme  court,  the  defendant  is  bound  to  furnish  the  expresB 
com  pan  V  with  reasonable  facilities  for  the  conduct  of  its  business 
and  if  there  is  more  than  one  company  doing  business  over  its  road 
it  must  furnish  equal  facilities  to  all.  To  deal  fairly  and  justly  in 
this  i*espect,  and  according  to  its  obligation,  the  defendant  must 
serve  the  express  companies  equally,  and  neither  directly  nor  indi- 
rectly favor  one  or  hinder  the  other.  Whatever  terms  or  favors  it 
extends  to  one  it  must  extend  to  the  other,  because  the  other 
becomes  thereby  entitled  to  them.  No  discrimination  can  be 
allowed,  but  equality  of  service,  conditions,  and  compensation  is 
the  fundamental  rule  governing  the  business  or  transaction. 

But,  savs  the  counsel  for  the  defendant,  we  have  made  the  same 
terms  with  these  express  companies  and  if  the  Northern  Pacific  ii 
delivering  freight  jit  less  than  the  stipulated  rates,  we  are  not 
aware  of  it,  and  if  we  were,  we  are  not  responsible  to  the  plaintiff 
for  it.  If  the  plaintiff  is  injured  by  the  conduct  of  the  Northern 
Pacific  in  this  respect,  it  must  seek  a  i*emedy  against  that  company. 
A  grosser  misconception  of  the  relations  and  rights  of  these  parties 
could  hardly  have  been  expi*es6ed  in  so  few  words.  These  express 
companies  are  strangers  to  each  other.  They  are  each  dealing 
with  the  defendant,  and  their  relations  are  with  it  and  not  one 
another.  Whatever  facilities  or  favors  the  defendant  extends  or 
permits  to  one,  it  must  extend  or  permit,  upon  the  same  terms, 
to  the  other.  It  is  therefore  bound,  I  think,  to  exercise  reasonable 
diligence  to  ascertain  whether  either  of  them  is  violating  the  con- 
tract on  condition  under  or  on  which  it  is  doing  business  on  the 
road  to  the  prejudice  of  the  other, — as  by  delivering  freight  at  less 
than  the  stipulated  or  prescribed  rates, — ^and  if  so,  to  take  the 
proper  measures  to  prevent  a  continuance  or  repetition  of  such 
conduct.  Certainly,  if  it  is  brought  to  the  knowledge  of  the 
defendant  that  the  Northern  Pacific  is  cutting  rates,  it  would  be 
its  duty  to  exclude  the  latter  from  its  road,  unless  it  intends  to  per- 
mit the  plaintiff  to  do  the  same  thing.  And  in  such  crises  it  it: 
takes  no  steps  to  prevent  the  Northern  Pacific  from  carrying  for 
less  than  the  established  rates,  the  inference  must  be  tliat  the  de^ 
fendant  permits  it  to  do  so,  and  therefore  it  ought  not  to  be  heard 
to  object  if  the  plaintiff  does  the  same.  And  if  the  defendant  was 
ignorant  of  the  conduct  of  the  Northern  Pacific,  because  it  was 
willfully  blind  to  it,  or  did  not  care  to  know  the  fact,  the  same 
consequence  would  follow. 

The  defendant  has  ascertained  that  the  plaintiff  is  delivering^ 
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finigfat  below  the  stipulated  rates,  and  doubtless  might  as  easily 
sad  readily  have  f oand  that  in  so  doing  it  was  merely  following  of 
neoessitj  the  example  of  the  Northern  Pacific  Indeed,  the  atten- 
tion of  the  manager  of  the  defendant  was  directly  called  to  the 
fact  that  this  company  was  catting  rates,  by  the  saperintendent  of  . 
the  pbdntifi,  before  this  proceeding  was  commenced.  Bat  nothing 
was  done  about  it»  and  the  defendant  seems  to  have  acted  upon  the 
theory  that  it  could  evade  the  injunction  by  permitting  a  company, 
which  is  either  in  fact  itself  or  its  close  ally  iii^interest,  to  carry  for 
one  half  the  rates  the  plaintiff  is  requirea  to  char^,  and  thereby 
destroy  the  latter's  busmess.and  drive  it  off  the  road.  But  the  law 
is  not  so  vain  a  thing  as  this,  and  it  will  look  below  the  surface  of 
such  a  subterfuge  and  protect  the  plaintiff  in  the  right  to  compete 
for  business  over  the  road  within  the  limits  which  the  defendant 
allows  OP  permits  to  the  Northern  Pacific.  The  defendant  is  not 
entitled  on  the  case  made  to  any  modification  of  the  injunction  or 
interference  of  the  court. 
This  conclusion  is  fully  sustained  by  the  rulings  in  the  following 


Texas,  etc,  By.  Co.,  and  Same  v.  International,  etc.  By.  Co.,  6  Fed. 
Rep.  427 ;  Southern  Exp.  Co.  v.  Memphis,  etc.,  R  Co.,  8  Fed.  Bep. 

The  motion  is  disallowed,  at  the  costs  of  the  defendant 

Express  Companies. — ^The  bufliness  done  by  express  companies  constitutes 
10  important  a  factor  in  the  commercial  dealing  of  modern  times,  that  a 
nmnber  of  cases  have  arisen  as  regards  the  conflicting  rights  of  these  corpora- 
tions and  railroad  companies.  The  railroads  have  been  somewhat  disposed 
to  curtail  or  abridge  the  facilities  afforded  to  express  companies  when  they 
hare  threatened  to  become  serious  rivals  in  the  carrying  tiade.  The  dispo- 
niion  of  the  courts  has  constantly  been,  however,  in  favor  of  the  express 
eompanies,  on  the  broad  general  ground  that  their  business  is  of  the  utmost 
fanportanoe  to  the  public  at  large. 

English  Cases. — ^A  number  of  cases  upon  this  very  question  have  arisen  in 
England,  the  results  of  which  may  thus  be  succinctly  stated. 

(1).  A  raUroad  company  cannot  exclude  or  discriminate  against  an  express 
company  either  in  favor  of  another  express  company  or  of  itself. 

(2).  A  railroad  company  is  bound  to  fumisn  to  an  express  company  all 
reasonable  fadlities  for  the  transaction  of  its  business. 

(8).  A  railroad  company  is  bound  to  charge  an  etpress  company  reasonable 
fixed  sums  for  the  transportation  of  bundles  or  boxes  of  given  size  or  weight. 
It  cannot  demand  a  separate  freight  for  each  parcel  contained  in  such  bags 
or  boxes. 

The  following  are  the  principal  authorities:  Pickford  e.  Qrand  Junction 
R.  Co.,  10  M.  %  W.  899;  Parker  v.  Great  Western  R.  Co.,  7  M.  &  G.  253; 
Sdwards  v.  Great  Western  R  Co.,  11  C.  B.  588;  Crouch  v.  London  &  N.  W. 
R.  Coi,  85  Sng.  L.  A  Eq.  887;  Crouch  «.  Great  Northern  R.  Co.,  9  Excb.  556; 
Same  e.  Same,  11  Excb.  740;  Marriott  e.  London  ft  8.  W.  R  Co.,  1  C.  B. 
CK  &)  496;  Bazendale  e.  North  Devon  R  Oo^  8  0.  B.  (K.  8.)  894;  Pid« 
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dington  «.  Sooth  BMtern  R  Go^  5  C.  B.  (N.  &)  11;  BtTeinlale  «.  Gnat 
Wettern  &  Co.,  5  G.  R  (N.  8.)  809;  Smub  •.  Sune,  Id.  886;  GMton  •. 
Briitol  ft  EzeCer  R  Co.,  •  C.  R  (N.  a)  689;  a.  c.,  7  Jor.  (N.  a)  178;  Sune 
•.  Same,  1  R  ft  8.  113;  Buendale  «.  Bristol  ft  Exeter  R  Co.,  11  C.  R 
(N.  8.)  787;  Buendale  «.  London  ft  6.  W.  R  Co.,  12  C.  B.  (N.  a)  757; 
Bazendale*.  Great  Weatem  R  Co.,  14  C.  R(N.  8.)  1;  a.  c,  16  Id.  187;  8at> 
Con  «.  Great  Weatem  R  Co.,  8  R  ft  C.  800;  a.  c,  4  R  of  L.  886;  Parkiii- 
aon  «.  Great  Weatem  R  Co.,  L.  R  6  C.  R  554,  Palmer  e.  London  R  ft  a  C. 
R  Co^  L.  R  6  C.  P.  194. 

FacUitiaa  to  be  AflbnM  to  Eipraaa  Companiaa. — It  waa  held  in  a  Maaaa- 
choaetta  caae  decided  aome  years  aince,  thiit  a  railroad  company  ia  not  bound 
to  furnish  to  expreaa  companiea  fadlitiea  greater  or  different  in  kind  from 
those  furnished  to  the  public  at  large,  and  this,  although  the  custom  of  tho 
company  might  be  to  the  contrary.  8argent  a.  Boaton  ft  Lowell  R  CtHp., 
115  Mass.  416,  and  see  Camblos  e.  P.  ft  R  R  Co.,  4  Brewst.  468. 

This  is,  howeyer,  clearly  no  lonser  the  law.  Railroad  companiea  are  bound 
to  furnish  to  express  companiea  ul  the  requimte  facilitiea  for  carrying  on  their 
peculiar  buainess  and  must  permit  express  messengers  to  accompany  tho 
goods  transported  by  the  express  company,  in  the  usual  manner.  Dinamore 
e.  LouisTille,  C.  ft  N.  R  Co.,  2  Fed.  Rep.  465;  Southern  Express  Co.  v.  L.  ft 
N.  R  R  Co.,4  Fed.  Rep.  481;  Express  Coe.  Cases,  8  Am.  ft  Eng.  R  R  Cas. 
594;  Southern  Expreaa  Co.  e.  Nashyille,  C.  ft  St.  L.  R  Co.,  80  Am.  L.  Reg. 
690;  Wells,  Fargo  ft  Co.  a  Oregon  R  ft  N.  Co.,  supra. 

Whether  Railroad  Company  can  Engage  in  Eipreas  Buaineaa. — ^The 
earlier  cases  are  to  the  effect  that  a  railroad  company  may  lawfully  carry  on 
the  express  business  itself  as  it  is  not  ultra  Tirea.  Camblos  e.  Phila.  ft  R  R 
Co.,  4  Brewst.  563;  a.  c,  9  Phila.  411;  Sargent  a.  Boston  ft  Lowell  R  Co., 
115  Mass.  416. 

The  later  authoritiea  are,  howeyer,  to  the  effect  that  it  cannot  lawfully  en- 
pge  in  such  business.  Southern  Express  Co.  e.  Memphis,  etc,  R  Co.,  8  Fed. 
Rep.  799 ;  Dinsmore  e.  Louisville,  C.  ft  L.  R  Co.,  2  Fed.  Rep.  465 ;  Southern 
Egress  Co.  e.  Nashville,  C.  ft  St.  L.  R  Co.,  20  Am.  L.  Reg.  590. 

The  question  has  never  been  raised  directly.  It  has,  however,  been  defini- 
tively settled  that  railroad  companies  cannot  if  they  themselves  undertdLe 
the  express  business  give  themselves  exclusive  or  preferential  advantagea. 
Camblos  e.  Phila.  ft  R  R  Co.,  4  Brewst.  563;  s.  c,  9  Phila.  411;  Southern 
Express  Co.  «.  Louisville  ft  N.  R  R  Co.,  4  Fed.  Rep.  481. 

Discrimination. — ^A  railroad  company  cannot  discriminate  between  one 
express  company  and  another  so  as  to  give  to  one  exclusive  or  preferential 
pnvileges  or  advantages  denied  to  the  other.  Sanford  e.  Railroad  Co.,  24 
Pa.  St.  878;  New  England  Express  Co.  e.  Maine  Central  R  Co.,  57  Me.  188; 
s.  c,  5  Am.  Law  Reg.  (N.  S.)  728;  McDuffee  e.  Portland  ft  Rochester  R 
Co.,  52  N.  R  480;  DinsmOre  e.  Louisville,  C.  ft  N.  R  Co.,  2  Fed.  Rep.  465; 
Southern  Express  Co.  v.  Memphis,  etc,  R  Co.,  8  Fed.  Rep.  799;  Southern 
Express  Co.  «.  Nashville,  C.  ft  St.  L.  R  Co.,  20  Am.  L.  Re^.  590;  Texas  Ex- 
press Co.  V.  Texas  ft  Pacific  R  Co.,  6  Fed.  Rep.  426;  Wells,  Fargo  ft  Co.  9. 
Oregon  R  ft  N.  Co.,  supra. 

One  express  company  cannot  be  charged  higher  rates  than  another. 
Southern  Express  Co.  e.  Memphis,  etc.,  R  Co.,  8  Fed.  Rep.  799.  Nor  can  a 
contract  be  entered  into  to  furnish  every  day  to  one  company  such  an  ex- 
cessive and  unnecessary  amount  of  space  as  will  disable  the  railroad  authori- 
ties from  supplying  proper  facilitiea  and  accommodations  for  other  compa- 
nies.   Texas  Express  Co.  e.  Texas  ft  Pacific  R  R  Co.,  6  Fed.  Rep.  426 

Opening  PactcagaSt — ^It  is  well  known  that  express  companies  usually 
transport  the  small  packages  committed  to  their  charge  in  laree  boxes  or 
bundles.  The  question  has  sometimes  arisen  whether  a  railroad  company 
can  lawfully  demand  that  such  packages  be  opened  in  order  that  its  oflS<da]a 
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nisy  Inspect  the  contents  and  charge  for  each  package  separately.      The 
onestion  was  at  first  an  open  one.    Camblos  v,  Phila.  &  R.  K.  Co.,  0  Pbila. 

Bat  the  current  of  opinion  is  now  to  the  effect  that  the  railroad  authori- 
ties can  make  no  such  demand  but  must  charge  their  freight  on  the  closed 
chests  or  bundles.  'Dinsmore  v.  Louisville,  N.  A.  &  C.  R.  Co.,  2  Fed.  Rep. 
598;  Szprees  Cos.  Cases,  8  Am.  &  £ng.  R  R.  Cas.  694.  It  is  at  any  rate 
dear  that  such  is  the  law  where  the  railroad  company  is  itself  carrying  on 
a  competing  express  business.  Southern  Express  Co.  v.  Louisville  &  N.  R. 
Co.,  4  Fed.  Rep.  481. 

Charges  and  Compensation. — ^A  railroad  company  must  charge  an  express 
company  reasonable  rates  for  transportation.  In  the  event  of  a  dispute  as  tO' 
rates  the  court  will  fix  the  compensation  from  time  to  time  after  the  ser- 
vices are  rendered,  but  will  not  fix  rates  in  advance.  Express  Cos.  Cases, 
t  Am.  &  Eng.  R.  R.  Cas.  594.  Where  there  has  been  an  existing  contract 
prior  to  the  litigation  the  rates  thereby  provided  will  be  presumed  to  be 
reasonable  and  just.  Wells,  Fargo  &  Co.  v.  Oregon  R.  &  N.  Co.,  supra.  If 
there  has  been  no  such  past  contract,  the  court  will  fix  the  compensation 
from  time  to  time  as  the  business  progresses.  Express  Cos.  Cases,  8  Am.  & 
Eng.  R.  R  Cas.  594.  A  decree  of  court  fixing  a  reasonable  rate  is  final  and 
appealable  in  its  nature.    St.  Louis,  etc.,  R.  Co.  v.  Southern  Express  Co., 

Statutory  and  constitutional  provisions  fixing  maximum  rates  of  freight 
snd  fare  which  may  be  charged  by  railroad  companies,  have  no  reference  to 
the  transportation  of  express  matter  and  messengers.  Texas  Express  Co.  «. 
Texas  &  Pacific  R  Co.,  6  Fed.  Rep.  426;  Express  Cos.  Cases,  8  Am.  &  Eng. 
R  R  Cas.  594. 
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iAdnanee  (km.  Supreme  Court  of  the  U,8.    January  29,  1888.) 

A  decree  is  final  for  the  purposes  of  an  appeal  when  it  terminates  the  liti- 

etion  between  the  parties  on  the  merits  of  the  case,  and  leaves  nothing  to 
done  but  to  enforce  by  execution  what  has  been  determined. 
In  a  snit  brought  by  an  express  company  against  a  railway  company,  the 
controversy  being  about  the  nght  of  the  express  company  to  require  the  rail- 
way company  to  do  the  express  company's  Dusiness  on  the  payment  of  lawful 
chtfges,  where  the  decree  in  effect  requires  the  railway  company  to  carry 
for  reasonable  rates,  and  fixes  for  the  time  being  the  maximum  of  what  will 
he  reasonable,  hM^  a  final  decree  and  appealable,  notwithstanding  a  supple- 
mental order  relating  to  settlement  of  accounts  was  made  after  entry  of  the 
decree. 

Appeal  from  the  Circait  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri.     On  motion  to  dismiss. 

Jas.  O.  Broadhead,  John  F.  Dillon,  and  Wager  Swayne  for 
appellant. 

8.  F.  Glover,  John  B.  Shepley,  S.  M.  Breckinridge,  and  Olar- 
eooe  A.  Seward  for  appellee. 
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Watie,  C.  J. — ^The  Sonthem  EnresB  Go.,  an  expras  oai^ 
rier,  filed  its  bill  in  equity  against  tne  St.  Louis,  Iron  Moantain 
&  Sonthern  By.  Co.,  m  the  circuit  court  for  the  eastern  dis- 
trict of  Missouri,  to  enjoin  the  railway  company  from  interfer- 
ing with  or  disturbing  the  express  company  in  the  enjoyment  of 
the  facilities  it  then  had  for  the  transaction  of  its  express  bueinesB 
over  the  railway  company's  railroad,  so  long  as  the  express  com- 
pany conformed  to  the  regulations  of  the  railway  company  and 
paid  all  lawful  charges  for  the  business.  A  preliminary  injunction 
was  asked  for,  and,  m  this  coimection,  the  bill  prayed  that  if  any 
dispute  or  disagreement  should  arise  between  the  parties  during  the 
pendency  of  the  suit,  upon  the  question  of  compensation  to  be  paid 
for  transportation,  the  express  company  mi^nt  be  permitted  to 
bring  the  same  before  the  court  for  decision  oy  way  of  an  inter- 
locutoryapplication.  On  the  filing  ofx  the  bill  the  preliminary  in- 
junction was  granted,  which  was  afterwards  modified  in  some 
Sarticulars  affecting  the  compensation  to  be  paid  and  the  mode  of 
oing  the  business. 

On  the  twenty-fifth  of  March,  1882,  the  court  entered  a  decree 
eontaining  the  following  proyisions: 

"  (5)  That  it  is  the  duty  of  the  defendant  to  carry  the  express 
matter  of  the  plaintiff's  company,  and  the  messengers  or  a^nts  in 
charge  thereof,  at  a  just  and  reasonable  rate  of  compensation,  and 
that  such  rate  of  compensation  is  to  be  found  and  established  as  a 
unit,  and  is  to  include  as  well  the  transportation  of  such  messen- 
gers or  agents  as  of  the  express  matter  in  their  custody  and  under 
uieir  control." 

"  (10)  Whereas,  it  is  alleged  by  complainant  that  since  the  com- 
mencement of  this  suit,  and  the  service  of  the  preliminair  order  of 
injunction  herein,  the  defendant  has,  in  violation  of  said  injunction 
and  of  the  rights  of  complainant,  made  unjust  discriminatiouB 
against  complainant,  and  nas  charged  complainant  unjust  and 
unreasonable  rates  for  carrying  express  matter,  therefore  it  is 
ordered  that  complainant  have  leave  hereafter  to.  apply  for  an 
investigation  of  these  and  similar  allegations,  and  for  such  order 
with  respect  thereto  as  the  facts,  when  ascertained,  may  justify, 
and  for  the  appointment  of  a  master  to  take  proof  and  report 
thereon." 

^^fll)  That  the  defendant,  its  officers,  agents,  servants,  and 
employees,  and  all  persons  acting  under  their  authority,  be,  and  they 
hereby  are,  permanently  and  perpetually  enjoined  and  restrained 
from  interfering  with  or  disturbing  in  any  manner  the  enjoyment 
by  the  plaintiff  of  the  facilities  provided  for  in  this  decree,  to  be 
accord^  to  it  by  the  said  defendant  upon  its  lines  of  railway,  or 
such  as  have  been  heretofore  accorded  to  it  for  the  transaction  of 
the  business  of  the  plaintiff  and  of  the  express  business  of  Ae  public 
confided  to  its  care,  and  from  interfering  with  any  of  .the  eoqxrasB 
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matter  or  mesfiengers  of  the  plaiDtiff,  and  from  excluding  or  eject- 
ing any  of  its  exprees  matter  or  messengers  from  the  depot,  trains^ 
cars,  or  lines  of  tbe  said  defendant,  as  tlie  same  are  by  this  decree 
directed  to  be  permitted  to  be  enjoyed  and  occupied  by  the  said 
plaintifE,  and  from  refusing  to  receive  and  transport  in  like  manner 
as  the  said  defendant  is  now  transporting,  or  as  it  may  hereafter 
transport,  for  itself  or  for  any  other  express  company  over  its  lines 
of  railway,  the  express  matter  and  messengers  oi  the  said  plaintiff, 
and  from  interfering  with  or  disturbing  the  business  of  the  said 
plaintiff  in  any  manner  whatsoever ;  the  said  plaintiff  paying  for 
the  services  performed  for  it  by  the  defendant  monthly,  as  herein 
prescribed,  at  a  rate  not  exceeaing  50  per  centum  more  than  its 
prescribed  rates  for  the  transportation  ox  ordinary  freight,  and  not 
exceeding  the  rate  at  whi^h  it  may  itself  transport  express  matter 
on  its  own  account,  or  for  any  other  express  or  other  corporation, 
or  for  private  individuals,  reserving  to  either  party  a  right,  at  any 
time  hereafter,  to  apply  to  this  court,  according  to  the  rules  in  equity 
pioceedings,  for  a  modification  of  this  decree  as  to  the  measure  of 
compensation  herein  prescribed. 

"  It  is  further  ordered,  adjudged,  and  decreed  that  the  defend- 
ant pay  the  costs  to  be  taxed  herein,  and  that  an  execution  or  a 
fee-bill  issue  therefor." 

On  the  twenty-ninth  of  March  the  railway  company  prayed  an 
appeal,  which  was  allowed,  and,  on  the  fifteenth  ox  May,  per- 
fected by  the  approval  of  the  necessary  bond.  During  the  same, 
term  of  the  court,  but  after  the  appeal  bond  was  accepted  and, 
approved,  the  express  company  moyed  the  court  to  grant  it  the 
l)enefit  of  a  reference  authorized  by  sections  5  and  10  of  the  decree, 
and  a  master  was  appointed  to  inquire  into  and  report  on  the  mat- 
'  ters  allied. 

The  cause  having  been  duly  docketed  here,  the  express  company 
moves  to  dismiss  the  appeal,  on  the  ground  that  the  decree  ap- 
pealed from  Is  not  a  final  decree. 

As  we  have  had  occasion  to  say  at  the  present  term,  in  Bostwick 
9.  Brinkerhoff,  1  Sup.  Ct.  Rep.  15,  and  Grant  v.  Phoenix  Ins.  Co., 
Id.  414,  IT  decree  is  final,  for  the  purposes  of  an  appeal  to  this 
court,  when  it  terminates  the  litigation  between  the  parties  on  the 
merits  of  the  case,  and  leaves  nothing  to  be  done  but  to  enforce 
by  execution  what  has  been  determined.  Under  this  rule  we  think 
the  present  decree  is  final.  The  suit  was  brought  to  compel  the 
railway  company  to  do  the  express  company's  business.  The  con- 
troversy was  about  the  right  of  the  express  company  to  require 
this  to  be  done  on  the  payment  of  lawful  charges.  It  was  no  part 
of  the  object  of  the  suit  to  have  it  definitely  settled  what  these 
charpes  should  be  for  aU  time.  The  point  was  to  establish  the 
liabinty  of  the  railway  company  to  carry.  The  decree  requires 
the  carriage,  and  fixes  the  compensation  to  be  paid.  It  adjudges 
ieA.ft&RGaa.— 7 
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ooBts  against  the  railway  company,  and  awards  ezecntion.  Nodi* 
ing  more  remains  to  be  done  by  the  conrt  to  dispose  of  the  case. 
Inasmuch  as  the  rates  properly  chargeable  for  transportation  vary 
according  to  the  circumstances,  and  what  was  reasonable  when  the 
decree  was  rendered  may  not  always  continue  to  be  so,  leave  is 
given  the  parties  to  apply  for  a  modification  of  what  has  been 
ordered  in  that  narticular,  if  they,  or  either  of  them,  shall  desire 
to  do  so.  In  enect,  the  decree  requires  tiie  railway  company  to 
carry  for  reasonable  rates,  and  fixes  for  the  time  being  the  maxi- 
mum of  what  will  be  reasonable.  ^    . 

The  controversy  which  the  express  company  has  had  referred  to 
the  master,  about  the  compensation  to  be  paid  for  the  transporta- 
tion during  the  pendency  of  the  suit,  does  not  enter  into  the  merits 
of  the  case.  All  such  matters  relate  to  the  administration  of  the 
cause,  and  the  accounts  to  be  settled  under  the  present  order  are 
of  the  same  ^neral  character  as  those  of  a  receiver  who  holds 

Sroperty  awaiting  the  final  disposition  of  a  suit.    They  are  Inci- 
ents  01  the  main  litigation,  but  not  necessarily  a  part  of  it     The 
supplemental  order,  made  after  the  decree,  relates  only  to  the  set* 
dement  of  the  accounts  which  accrued  pending  the  smt. 
The  motion  to  dismiss  is  denied. 

Bee  Well8»  Fargo  &  Co.  v.  Oregon  R.  4k  N.  Co^  and  note,  siqira. 
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Mebsoubi  Paoifio  By.  Oa 

V, 

Douglass  &  Sons. 

(Adwmee  Caae,  TVskm.     (kMer  80,  1888.) 

A  deecription  of  the  defendant  as  the  Missouri  Flusofio  B;,.  Oo., 
giving  the  name  of  the  President  of  the  company  does  not  raise  tiie  pre- 
sumption  that  the  company  is  incorporated,  ana  is  an  insufficient  description 
when  specially  excepted  to. . 

In  a  suit  against  a  carrier  to  recover  value  of  cotton  lost,  to  authorize  a 

recovery.    UM^  that  it  must  be  proved :  1.  That  defendant  was  a  common 

carrier.     3.  That  the  cotton  was  received  as  freight  by  defendant,  in  such 

.manner  as  to  constitute  defendant  a  common  carrier  of  the  cotton.     8.  Fail- 

.  ore  to  transport  the  cotton  to  the  place  of  destination. 

The  petition  alleged  that  the  cotton  was  delivered  to  defendant  on  its 
platform,  it  being  the  custom  of  defendant,  at  that  place,  to  receive  freight 
for  shipment  on  its  platform,  and  that,  relying  upon  this  custom,  the  plain- 
tiff so  delivered  the  cotton  without  demanding  or  receiving  a  receipt  or  lull 
r  of  lading  therefor.    HMy  that  the  petition  was  bad. 

Articles  277  to  288  Revised  Statutes  cited  and  construed,  and  the  conclu- 

don  deduced  that  the  liability  of  a  common  carrier  for  freight  does  not 

.  attach  until  a  receipt,  or  a  bill  of  lading  for  the  same,  has  been  given  by  the 
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A  costom  cannot  haye  the  effect  to  change  or  to  modify  the  plain  pro- 
visions of  a  statute. 

If  the  company  has  a  depot,  or  warehouse,  for  storing  goods,  it  is  respon- 
sible for  ail  goods  in  its  care,  as  warehouseman,  until  tne  commencement  of  . 
the  trip,  or  voyage ;  and  the  trip,  or  voyage,  is  not  to  be  considered  as  hav-  ' 
inff  commenced  until  the  signing  of  the  bill  of  lading. 

If  the  bill  of  lading  is  demanded  and  refused  the  party  injured  has  his 
remedy  in  a  penalty  of  not  less  than  $5  nor  more  than  $500. 

> 

Appeal  from  Cherokee  County. 

.  D.  C.  Bolinger  for  appellant. 

M.  Prieet  for  appellees. 


HuBT,  J. — J.  P.  Douglass  &  Sons  sued  the  Missouri  Pacific 
By.  Co.  for  $500  damages,  the  value  of  six  bales  of  cot- 
ton, charged  to  have  been  delivered  to  the  company  as  common 
carriers,  and  recovered  $304.70. 

The  petition  alleges  that  appellant  was  a  company,  but  nowhere 
mentions  the  individuals  who  compose  the  company,  except  the 
President,  J.  Gould.  To  the  petition  the  company  excepted,  the 
second  exception  being  that  it  ^^does  not  describe  defendant  as 
such  p>er8on,  or  body  corporate,  as  may  be  sued  in  such  manner  as 
is  here  attempted.''  The  court  below  overruled  defendant's  excep- 
tions. Was  this  error?  We  think  so.  A  description  of  the 
defendant  as  the  Missouri  Pacific  By.  Co.,  giving  the  name 
of  the  President,  does  not  raise  the  presumption  that  it  was 
an  incorporated  company.  The  jurisdiction  of  the  County  Court 
obtains  by  virtue  of  the  fact  that  the  defendant  is  a  resident  of  the 
county  oi  the  suit,  or  by  reason  of  the  exceptions  named  in  Article 
1198,  Revised  Statutes,  or  as  a  corporation.  Ward  v.  Lathrop,  4 
Tex.  180;  Briggs  v.  McCuUough,  36  Cal.  542;  Life  Insurance 
Co.  V.  Davidge,  61  Tex.  244. 

The  very  grievance  of  this  suit  is  that  defendant  is  a  common 
carrier,  and  as  such  received  the  cotton  for  transportation,  and 
failed  to  deliver  the  same  at  its  place  of  destination.  Where  a 
recovery  is  sought  upon  these  grounds  the  primary  facts  must  be 
proved : 

1.  That  defendant  was  a  common  carrier. 

2.  That  the  cotton  was  received  as  freight  by  defendant  in  such 
manner  as  to  constitute  defendant  a  common  carrier  of  the  cotton. 

8.  Failure  to  transport  the  cotton  to  the  place  of  destination. 

That  defendant  was  a  common  carrier  there  was  no  question. 
This  was  not  denied.  The  company  excepted  to  the  sufficiency  of 
the  petition  upon  the  nound  tnat  the  facts  therein  alleged  not 
only  failed  to  show  that  the  cotton  was  received  by  defendant 
in  such  manner  as  that  the  relation  of  common  carrier  attached 
thereto,  but  that  the  alleged  facts  most  clearlv  negative  that  the 
cotton  was  Hxub  received    The  all^ations  of  the  petition  upon 
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this  subject  are  substantially  these :  That  this  cotton  was  deliyered 
to  the  company  on  its  platform,  it  being  the  custom  of  said  com- 
pany at  tliat  point  (Jacksonville)  to  receive  freight  for  shipment 
on  its  platform ;  that  this  was  the  custom  and  manner  of  dealing 
with  the  public,  said  company  thus  holding  itself  out  to  the  worla 
as  a  common  carrier,  ready  and  willing  to  thus  transport  freight. 
And  that,  relying  upon  said  custom,  and  by  reason  of  the  same, 
the  plaintiff  delivered  the  cotton  on  the  defendant's  platform 
without  demanding  or  receiving  a  receipt  or  bill  of  lading  for  the 
same. 

The  cotton  having  been  consumed  by  fire  on  the  platform  the 
question  here  presented  for  decision  (there  being  no  receipt  or  bill 
of  lading)  is,  whether  the  liability  of  a  common  carrier  had 
attached  to  the  cotton  2  A  proper  solution  of  the  question  requires 
a  construction  of  our  statute  upon  the  subject. 

Article  277  provides,  under  the  title  "  carriers,"  that  "  the  duties 
and  liabilities  of  carriers  in  this  State  shall  be  the  same  as  are  pre- 
scribed by  the  common  law,  and  the  remedies  against  them  snail 
be  the  same,  except  where  otherwise  provided  by  this  title." 

Evidently  it  was  intended  by  the  provisions  under  this  title  to 
prescribe,  regulate  and  charge  the  duties  and  liabilities  of  carriers. 
Hence  the  passage  of  the  articles  following  the  one  last  cited,  viz.: 
Articles  278,  279,  280, 281  and  283. 

The  cotton  not  having  been  placed  on  board  of  the  cars,  but 
delivered  on  the  platform,  what  was  required  under  this  act  to  create 
the  relation  of  common  carrier  in  regard  to  the  cotton }  What 
says  the  statute  ?  The  proviso  of  Artide  283,  to  our  minds  is  very 
plain.  It  is  as  follows :  "  Provided  that  the  trip,  or  voyage,  shall 
DC  considered  as  having  commenced  from  the  time  of  signing  of 
the  bill  of  lading,  and  the  liability  of  common  carrier  shall  attach, 
as  at  common  law,  from  and  after  such  signing  - 

The  converse  of  the  proposition  is  unquestionably  true ;  that  is, 
that  the  liability  of  the  common  carrier,  as  at  common  law,  shall 
not  attach  before  the  signing  of  the  bill  of  lading.  Nor  shall  the 
voyage  be  considered  as  having  commenced  until  the  signing  of 
said  bill. 

If  the  company  has  a  depo^  or  warehouse,  for  storing  goods,  it 
is  responsible  for  all  goods  in  its  care,  as  warehousemen,  as  at 
common  law,  until  the  commencement  of  the  trip  or  voyage,  but 
shall  not  be  liable  as  common  carrier  until  the  commencement  of 
the  trip  or  voyage.  Art.  281.  And  by  this  article,  and  Article 
283,  we  find  that  the  trip,  or  voyage,  does  not  commence  until  the 
signing  of  the  bill  of  lading.  It  follows  most  evidently,  that  as 
regards  goods  in  its  care,  the  company  is  liable  before  the  voyage, 
if  at  all,  as  warehousemen,  and  cannot  be  held  liable,  as  common 
carrier  without  a  bill  of  lading. 
f    If  a  bill  of  lading  is  demanded  and  refused  the  party  injured  has 
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his  remedy  in  a  penalty  of  not  lees  than  $5  nor  more  tl^n  $500. 
Article  280. 

Tiiese  provisions,  we  believe,  were  enacted  to  place  beyond  doubt 
the  often  very  troublesome  question  as  to  when  the  liability  of 
common  carriers  attach. 

But  it  is  alleged  by  the  appellee  that  the  custom  of  the  company 
at  that  point  (Jacksonville)  to  receive  on  its  platform  and  ship 
cotton,  without  giving  a  bill  of  lading,  should  have  the  effect  to 
take  this  case  out  of  me  operation  of  the  statute  (citing  Pierce  on 
American  Railroad  Law,  426,  and  Judge  Storrs'  Observations  in  a 
Note).  This  presents  the  question  as  to  whether  a  custom  can 
change  or  modify  the  plain  provisions  of  the  statute.  We  are  of 
the  opinion  that  it  cannot. 

Concede,  however,  that  a  custom  could  be  pleaded  in  excuse  for 
a  failure  to  obtain  a  receipt,  or  bill  of  lading ;  still,  in  this  case 
there  is  no  evidence  tending  to  prove  that  defendant  had  ever 
received  on  its  platform  and  shipped  cotton  without  giving  a  bill 
of  lading  therefor.  The  extent  to  which  the  proof  goes  m  this 
case  is,  tnat  cotton  had  frequently  been  left  on  the  platf oim  of 
defendant,  taking  the  bill  of  lading  on  the  next  day,  or  at  some 
subsequent  time.  Such  proof  falls  far  short  of  establishing  such 
custom  as  would  hold  deiendant  liable  as  a  common  carrier. 

But,  if  we  are  right  in  our  construction  of  the  statute  upon  this 
subject,  it  follows  that  the  petition  is  fatally  defective,  seeking,  as 
it  does,  to  hold  the  company  liable  as  a  common  carrier.  We  are, 
therefore,  of  the  opinion  that  the  court  erred  in  overruling 
defendant's  exceptions  to  the  petition.  We  will  not  discuss  the 
other  errors  assigned  because  we  believe  they  will  not  arise  again 
by  reason  of  tne  principles  above  enunciated.  Because  the 
petition  is  fatally  detective  in  the  two  respects  above  pointed  out 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Delivery  of  Goods  to  Carriefi — A  carrier  becomes  liable  as  such  from  the 
time  that  he  actually  takes  possession  of  goods  for  transportation.  Merritt 
«.  Old  Colony  R.  Co.,  11  Allen,  80;  Illinois  R.  Co.  «.  Smyser,  88  111.  854; 
VcHenry  v.  Railroad  Co.,  4  Harring.  (Del.)  448;  Hartv.  Baxendale,  6  Ezch. 
769;  Hickox  «.  Naugatuck  R.  Co.,  81  Conn.  281;  Pittsburgh,  C.  &  St.  L. 
R  Co.  V,  Barrett,  3  Am.  &  Eng.  R  R.  Cas.  256;  Marquette,  etc.,  R  R  Co. 
«.  Eirkwood,  9  Am.  &  Eng.  R.  R.  Cas.  85. 

Where  the  goods  have  not  been  received  with  express  orders  for  trans- 
portation or  wherever  there  is  some  act  remaining  to  be  done  by  the  con- 
signor before  the  goods  are  forwarded,  a  railroad  company  receiving  and 
Tetaining  them  is  not  liable  as  a  carrier  but  as  a  warehouseman  merely. 
Barron  v,  Eldredge,  100  Mass.  455;  St.  Louis  R.  Co.  v.  Montgomery,  89 
HI.  385;  Michigan  R  Co.  f>.  Schurtz,  7  Mich.  515;  Watts  «.  Boston  & 
Lowell  R.  Co.,  106  Mass.  467;  Judson  v.  Western  R  Co.,  4  Allen,  520; 
Kichols  V.  Smith,  115  Mass.  882;  McDonald  t).  Western  R  Co.,  84  N.T.  497. 
Bat  see  Michaels  v.  2<cw  York  R  Co.,  80  N.  T.  564. 
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Ada3cs  Express  Oo. 

V. 

BoBEOwrrz  et  al. 

(107  inin4xi9  B&porU,  660.) 

In  an  action  to  recoTer  for  loss  of  goods  lu^nst  an  express  company  where 
the  defence  was  a  fraudulent  concealment  of  the  value  of  the  several  pack- 
ages, the  plaintiffs'  clerk  who  filled  up  the  receipt  the  company  signed,  on 
cross-examination  testified,  that  until  about  a  year  prior  to  the  date  of  the 
shipment  the  plaintiffs  had  put  a  valuation  on  goods  and  paid  an  extra 
charge  thereon,  and  that  he  struck  out  of  the  receipj;  the  words  '^valued 
at,^^  etc.  The  plaintiffs*  counsel  then  asked  the  witness,  **Why?^'  and  he 
answered,  because  he  was  told  by  one  of  the  plaintiffs  not  to  give  a  valua- 
tion, and  that  plaintiff  told  him  he  had  an  understanding  with  the  express 
companies  and  with  the  agent  of  the  defendant  company  that  he  was  to  pay 
no  more  valuation  charges:  Held,  that  such  declarations  of  one  of  the 
plaintiffs  were  clearly  inadmissible,  not  having  been  made  in  the  presence 
of  the  defendant,  or  constituting  any  part  of  the  res  gests. 

In  a  suit  against  an  express  company  to  recover  for  the  loss  of  three  bales 
of  furs  shipped,  the  defendant's  receipt  therefor,  when  produced  in  evidence, 
had  a  memorandum  thereon  in  a  corner,  showing  the  weight  of  each  bal& 
and  that  two  were  mink  and  one  skunk  furs.  The  plaintiffs*  clerk  testified 
that  this  was  put  upon  the  receipt  before  it  went  to  the  express  office  for 
signature,  and,  on  cross-examination,  that  the  weights  of  such  packages  were 
kept  in  the  receipt  book,  and  that  such  weights  were  **  most  always'*  put  in 
the  receipt  books.  The  agent  of  the  express  company  who  signed  the 
receipt,  testified  that  to  the  best  of  his  knowledge  that  memorandum  wss 
not  on  that  receipt  when  he  signed  it.  He  was  then  asked  whether  or  not 
it  was  customary  for  the  plainti&,  according  to  his  observation,  to  put  their 
weights  on  their  receipts.  On  objection  the  court  disallowed  the  question. 
The  witness  had  been  in  the  service  of  the  defendant  for  many  years  -  Hdi, 
that  the  question  should  have  been  allowed,  as  competent  to  contradict  the 
testimony  of  the  plaintiffs*  clerk. 

A  party,  in  forwarding  goods  by  express,  took  a  blank  receipt  of  the 
United  States  Express  Co.,  and  wrote  the  word  *' Adams*'  over  the  words 
*' United  States,**  and  inserted  therein  a  description  of  the  goods,  leaving 
an  exemption  clause  unchanged,  so  that  it  read,  'Hhe  said  united  S|tates 
Express  Co.  are  not  to  be  held  liable,**  etc.,  which  receipt  was  signed  bv 
the  affent  of  the  Adams  Express  Co.,  and  delivered  to  the  shipper:  Ewly 
that  the  United  States  Express  Co.  was  in  no  sense  a  party  to  the  contrsct 
or  receipt,  and  that  in  a  suit  against  the  Adams  Express  Co.  an  instruction 
stating  that  the  receipt  contained  on  its  face  no  agreement  for  an  exemp- 
tion from  liability  between  the  plaintiffs  and  defendant,  and  assuming  that 
the  exemption  in  the  receipt  was  contained  in  the  ''contract  with  the  United 
States  Express  Co.,*'  was  palpably  misleading,  and  unwarranted.** 

A  blank  receipt  of  the  United  States  Express  Co.  for  goods  to  be  for- 
warded, was  changed  by  erasing  the  words  ''United  States,**  and  insert^ 
ing  over  the  same  the  word  "Adams.**  and  signed  by  the  asent  of  the 
Adams  Express  Co.,  which  company  received  the  goods  described  in  the 
receipt,  but  the  clause  in  the  receipt  as  to  the  limitation  of  the  company's 
liability  was  left  unchanged,  sq  that  it  read,  "the  United  8tate$  Expretf 
Co.  are  not  to  be  held  liable,'*  etc.:  EeH  that  the  law,  in  the  absence  of 
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proof  dehors  the  receipt,  would  not  detennine  whether  such  lixnttation 
clause  related  to  the  Adams  or  the  United  States  Express  Co.,  and  that  the 
trae  intent  of  the  parties  giving  or  receiving  such  receipt  must  be  determined 
from  circumstances  to  be  proved. 

In  an  action  against  an  express  company  to  recover  for  the  loss  of  three 
packages  of  furs,  in  which  a  fraudulent  concealment  of  the  value  of  the 
packages^ was  relied  on  in  defence,  the  court,  in  substance,  instructed  the 
jury,  that  although  the  clause  in  the  receipt  exempting  the  company  from 
any  sp^ater  liabihty  than  $50  for  a  package  unless  its  value  was  truly  given^ 
may  have  been  known  to  the  plaintiffs,  and  that  it  was  intended  to  apply  to 
the  packages  shipped,  and  although  the  plaintiffs  accepted  the  receipt  with 
all  this  knowledge,  and  without  objection  thereto,  and  although  the  plain- 
tiili  had  agreed  to  pay  a  valuation  charge  on  the  character  of  goods  em- 
braced in  the  shipment,  and  omitted  to  state  a  valuation,  all  this  would  not 
be  a  fraud,  and  in  the  absence  of  fraud  such  omission  would  constitute  no 
defence. 

Appeal  from  the  Appellate  Court  for  the  First  District ;  heard 
in  that  court  on  appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon.  Joseph  E.  Gkry,  judge,  presidinff. 

Appellees  were  dealers  in  furs.  They  had  a  business  house  in 
New  York  City  and  one  in  Chicago,  and  were  in  the  habit  of  ship- 
m\g  furs  by  express  from  Chicago  to  New  York.  There  were  in 
Chicago  thi-ee  express  companies, — the  United  States,  the  Ameri- 
can, and  the  Adams, — each  of  which,  as  a  common  carrier,  was  in 
the  habit  of  carrying  furs  from  Chicago  to  New  York,  and  appel- 
lees shipped  furs  by  each  of  these  lines.  The  regular  rates  of 
diams  by  each  of  these  companies  for  carrying  furs  from  Chicago 
to  New  York  was,  for  coarse  furs  three  dollars  per  hundred 
pounds,  and  for  fine  furs  three  dollars  per  hundred  pounds,  and 
one  quarter  of  one  per  cent  upon  the  value  of  the  fine  furs.  It 
was  the  habit  of  appellees,  when  a  shipment  was  made  by  either 
of  these  companies,  to  put  up  their  packages  at  their  store,  and 
having  marked  the  same  properly,  to  fill  up  a  receipt  to  be  signed 
by  the  express  company  on  the  receipt  of  the  goods,  and  returned, 
when  so  signed,  to  the  shippei's. 

Appellees,  in  March,  18^2,  had  in  their  possession  and  use  books 
of  prmted  blank  forms  for  express  receipts.  Some  of  them  con- 
tained blanks  of  the  usual  form  of  receipts  given  to  shippere  by 
the  United  States  Express  Co.,  and  some  of  which  contained  like 
blanks  of  receipts  usually  given  by  the  American  Express  Co. 
They  do  not  seem  to  have  had  any  such  blanks  running  in  the 
name  of  the  Adams  Express  Co.  These  forms  seem  to  have  been 
nsed  indiscriminately,  whether  the  shipment  was  made  by  the 
United  States  Express,  the  American,  or  the  Adams, — that  is,  in 
shipping  by  the  United  States  Express  the  shipping  clerk  of  appel- 
lees often  used  the  form  printed  for  the  American,  by  simply 
writing  the  words  "  United  States"  over  the  word  "  American,"  at 
the  head  of  th6>  receipt;  and  in  shipping  by  the  American 
Exprefie  Co.  he  often  used  a  blank  prepared  for    the  United 
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States    Express  Co.,  simply  writing    over    the    printed   words 
"United  States,"  at  the  head  of  the  receipt,  the  word  "Ameri- 
can ;"  and  in   shipping   by   the   Adams   Express   Co.,  appellees' 
clerk  nsed  either  a  blank  printed  for  use  with  the  United  States, 
or   a    blank    printed    for   use    with    the    American,   by  simply 
writing  the  word  ''Adams"  over  the  words  "United  States," or 
the  word  "  American,"  at  the  head  of  the  receipt,  according  to 
which  form  happened  to  be  at  hand.    These  receipts  were  not 
usually  cut  or  torn  from  the  book,  when  used,  but  were  filled  up 
by  appellees  in  the  book,  and  signed  by  the  agent  of  the  express 
company  in  the  book,  and  the  book  containing  the  receipts  which 
had  been  signed,  and  also  blanks  for  further  Use,  was  returned  to 
and  kept  by  appellees.    This,  by  the  testimony  of  appellees'  wit- 
nesses, was  the  usual  course  of  the  business. 

On  March  20,  1872,  appellees  sent  from  their  house  in  Chi- 
cago three  pack^es  of  furs  to  the  Adams  Expi'ess  Co.,  to  be 
shipped  to  New  York  City,  and  sent  with  them  the  receipt  book 
containing  receipts  and  blanks  for  receipts  in  forms  printed  for 
use  with  the  United  States  Express  Co.,  and  in  that  book  a 
receipt  for  these  three  packages,  filled  up  in  the  name  of  the 
Adams  Express  Co.  The  goods  were  received  by  the  Adams 
Express  Co.,  and  the  receipt,  as  filled  up  by  appellees,  was  signed 
in  the  book  by  Peterson,  the  shipping  clerk  of  that  company, 
and  the  book  was  returned  to  the  appellees.  The  body  of  that 
receipt,  so  far  as  is  material  to  this  case,  was  as  follows, — the  words 
italicized  were  in  writing,  and  the  other  words  in  print : 

*' ADAMS  EXPRESS  COMPANY, 

*'  CmoAGO,  Mcvreh  20,  1873. 

"  Beceived  ot  J,  <&  A,  Boahyvoitz  three  (8)  hales^  said  to  contain 

PeU/ries^  valued  at dollars,  and  markea  J.  <&  A,  Boakowits^ 

I/o.  38  Mercer  Street^  New  York^  which  we  undertake  to  forward 
to  the  nearest  point  of  destination  reached  by  this  company  only, 
perils  of  navigation  excepted.  And  it  is  hereby  expressly  agreed 
that  the  said  United  States  Express  Co.  are  not  to  oe  held  liable 
for  any  loss  or  damage  except  as  forwarders  only,  nor  for  any  loss 
or  damage  of  any  box,  package  or  thing  for  over  $50,  unless  the 
just  and  true  value  thereof  is  herein  stated ;  nor  for  any  loss  or 
damage  by  fire.  .  .  . 

"  For  the  proprietors.  Peterson^  Agent." 

The  three  bales  were  placed  in  the  express  car,  in  a  passenger 
train  on  the  railroad,  which  left  Chicago  on  the  evening  of  that 
day  for  New  York  City.  The  next  morning,  before  day,  at  a 
point  near  Fort  Wayne,  Indiana,  the  train  was  thrown  from  the 
track  by  reason  of  a  broken  rail,  and  the  cars  at  once  took  fire,  and 
all  save  one  were  burned.  The  express  car  containing  these  bales 
of  peltries,  with  all  its  contents,  was  burned.    This  is  an  action  of 
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ftssampeit  brought  by  appdlees,  against  appellant,  to  recover  the 
value  of  these  furs. 

The  action  was  begun  in  April,  1872.  The  appellant  pleaded, 
denying  its  liability.  On  a  trial  in  Januaiy,  1874,  a  verdict  was 
render^  for  the  defendant,  which,  on  motion,  was  set  aside,  and 
a  new  trial  granted  by  the  Superior  Court  of  Cook  county.  The 
issues  were  a^^in  tried  in  November,  1874,  when  a  verdict  was 
again  rentiered  for  the  defendant,  and  again  that  court  granted  to 
the  nlaiutijSs  a  new  trial.  A  tliird  trial  was  had  in  May,  1875,  in 
whicn  a  verdict  for  plaintiffs  was  rendered,  and  their  damages 
fixed  at  $50,  and  juagment  went  for  that  amount.  Plaintiffs 
appealed  from  that  judgment  to  this  court,  and  upon  a  hearing 
here  that  judgment  was  revereed.  (The  case  is  reported  93  IlL 
533.)  The  cause  was  remanded,  and  in  May,  1880,  there  was 
another  trial,  in  which  the  jury  failed  to  agree.  In  October,  1881, 
the  issues  were  again  tried,  and  a  verdict  rendered  for  plaintiffs, 
and  damages  assessed  at  $12,768.  Appellant  moved  for  a  new 
trial.  Appellees  thereupon  entered  a  remittitur  of  $4651.32,  and 
the  court  refused  a  new  trial,  and  rendered  judgment  against 
appellant  for  $8117.45,  and  costs.  This  judgment,  on  appeal,  was 
amrmed  in  the  Appellate  Court,  and  the  case  comes  here  on  appeal 
from  that  judgment  of  the  Appellate  Court. 

Messrs.  Wm.  H.  and  J.  H.  Moore  for  the  appellant. 

Dickey,  J. — On  the  trial  of  the  issues  in  this  cause  the  defend- 
ant relied  upon  a  supposed  contract  on  the  part  of  plaintiffs,  sprinff- 
ing  from  the  fact  that  plaintiffs  had  accepted  a  receipt,  in  which 
it  was  provided  that  in  want  of  a  statement  of  value  in  the  receipt 
the  liability  of  defendant  should  not  exceed  $50  for  each  bale  or 
package,  and  upon  circumstances  and  testimony  tending  to  show 
that  this  provision  in  the  receipt  was  known  to  and  assented  to 
by  the  plaintiffs.  Defendant  also  relied  upon  the  alleged  fact  that 
the  valuation  was  omitted  from  the  receipt  by  plaintiffs  for  the 
fraudulent  purpose  of  concealing  the  fact  that  part  of  the  furs 
were  fine  furs,  so  that  they  might  escape  the  payment  of  that  part 
of  the  rates  on  fine  furs  depending  upon  the  value.  To  meet 
these  positions  plaintiffs  relieo  upon  the  alleged  fact  that  they  had 
made  a  special  agreement  with  one  Hopkins,  the  agent  of  defend- 
ant, that  they  might  ship  fine  furs,  as  well  as  coarse,  at  the  rate  of 
three  dollars  per  hundred  pounds,  without  any  additional  charge 
on  fine  furs  of  a  per  cent  upon  their  value.  This  allegation  was 
stoutly  denied  by  defendant.  On  it  the  testimony  is  contradictory. 
It  was  a  vital  and  closely  contested  question.  Its  determination 
would,  from  its  bearing  upon  the  turning  points  of  the  case,  neces- 
Mrily  be,  and  was,  very  important. 

^  Upon  this  vital  question,  Nathan  Weil,  the  agent  of  the  plain- 
tiffs who  filled  out  the  body  of  the  receipt  for  the  signature  of  the 
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express  company,  as  a  witness,  on  cross-examination,  having  tee* 
tined  that  be,  in  filling  np  the  receipt,  had  erased  from  the 
printed  blank  the  words  ^^  valned  at,"  etc.,  in  the  receipt,  and  hav- 
m^  testified  that  prior  to  March  20,  1872,  plaintiffs  had  pat  a 
yalaation  on  fnrs,  and  paid  a  char^  thereon  to  the  express  com- 
pany, but  not  for  nearly  a  year  before  that  date,  plaintiffs'  attor- 
ney asked  the  witness,  against  the  objections  of  defendant,  "iWhy  I" 
and  he  answered,  because  he  was  ^'  told  by  Mr.  Boskowitz  not  to  do 
it ;"  and,  against  like  objection,  testified  that  Boskowitz  told  wit- 
n^s  ^^he  had  an  understanding  with  the  express  companies  that  we 
were  to  pay  no  valuation  charts ;  .  .  .  that  such  was  his  under- 
standing with  Mr.  Hopkins''  ?the  agent  of  defendant),  ^^  that  he 
was  to  pay  no  valuation," — and  to  the  ruling  of  the  court  in  ad- 
mitting proof  of  what  Mr.  Boskowitz  had  told  witness,  defendant 
excepted.  This  was  clearly  error.  It  is  not  perceived  upon  what 
ground  the  declaration  of  one  of  the  plaintim,  not  maae  in  the 
presence  of  defendant,  or  constituting  any  part  of  the  res  gestse, 
could  be  allowed  as  proof  against  defendant.  This  proof  had  an 
important  bearing  upon  a  closely  contested  question  of  fact  in  the 
case,  and  must  have  had  much  weight  with  the  jury  in  determining^ 
in  favor  of  plaintiffs  the  conflict  between  the  testimony  of  one  ot 
the  plaintifits  on  the  one  hand,  and  that  of  Hopkins,  Colvin,  and 
others,  on  the  other  hand.  This  was  a  vital  point  in  the  contro- 
versy, and  for  this  reason  alone  the  judgment  m  this  case  must  be 
reversed. 

It  is  proper,  however,  to  notice  other  rulings  on  this  trial.  On 
the  upper  left  hand  comer  of  the  receipt  ^ven  for  these  furs  was 
a  memorandum,  when  put  in  evidence  by  me  plaintiff  thus: 

170 

180 

850  =  2  bales  mink  J.  &  A.  B. ) 

185  =  1  skunk.  A.  &  B.      f 


635 
Weil,  a  witness  for  plaintiffs,  had  stated  that  this  memorandum 
was  put  on  this  receipt  before  it  was  sent  to  the  express  office  for 
signature.  On  cross-examination  this  witness  had  testified  the 
weights  of  such  packages  were  kept  in  the  receipt  book,  and  such 
weights  were  "  most  sdways"  put  on  the  receipt  oooks.  Peterson, 
who  signed  (for  the  company^  the  receipt  given  for  these  furs, 
testified  for  defendant  that  to  tne  best  of  his  faowledge  that  mem- 
orandum was  not  on  that  receipt  when  he  signed  it.  He  was 
asked  whether  or  not  it  was  customary  for  Boskowitz  &  Co.,  ac- 
cording to  his  observation,  to  put  their  weights  on  their  receipts. 
The  court  ruled  that  he  should  not  be  allowed  to  answer  this  ques- 
tion, and  defendant  excepted.    We  think  he  ought  to  have  been 
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allowed  to  answer  the  question,  as  a  contradiction  of  the  witness  * 
Tfeil.  This  witness  had  been  in  the  serv^ice  of  the  defendant 
company  for  many  years,  and  for  a  long  time  had  been  the  receiv- 
ing clerk  of  the  company  when  these  goods  were  shipped.  It  was 
a  question  in  dispute  whether  that  memorandum  was  on  the  re- 
ceipt when  he  signed  it.  Weil  had  sworn  for  plaintiff  that  he 
"  most  always''  put  the  weights  on  the  receipts.  It  certainly  was 
competent  to  contradict  him  in  that  regard,  and  to  that  end  prove 
that  such  a  thing  was  not  usual. 

The  instructions  given  to  the  jury,  as  a  whole,  were  misleading, 
and  in  some  respects  palpably  erroneous.  The  second  instruction, 
given  at  the  request  of  plaintiffs,  was  palpably  misleading  and 
unwarranted.  It  was  misleading  to  say  that  the  receipt  contained 
on  its  face  no  agreement  for  an  exemption  from  liability  between 
plaintiffs  and  defendant,  and  it  was  misleading  to  assume  that  the 
exemption  in  the  receipt  was  contained  in  a  "  contract  with  the 
United  States  Express  Co."  The  only  parties  to  the  receipt 
are  appellees  and  the  Adams  Express  Co.  The  United  States 
Express  Co.,  on  the  face  of  the  receipt,  taking  it  ever  so  liter- 
ally, in  nfy  manner  appears  as  one  of  the  contracting  parties. 
If  the  word  "said,"  m  the  receipt,  immediately  preceding  the 
words  "  United  States,"  were  stricken  out,  that  provision  would, 
on  its  face,  purport  to  be  a  contract  between  the  Adams  Express 
Go.  and  appellees  in  relation  to  the  liabilitv  of  the  United  States 
Express  Co. ;  but  it  does  not  now,  nor  would  it  even  then,  purport 
to  be  a  contract  to  which  the  United  States  Express  Co.  is  a  con- 
tracting party. 

When  this  case  was  before  this  court  on  the  appeal  of  J.  &  A. 
Boskowitz,  it  was  held  that  there  is  in  this  receipt,  on  its  face, 
such  an  ambiguity  that  as  a  matter  of  law  it  could  not  be  held 
that  this  exemption  related  to  the  Adams  Express  Co., — that 
whether  it  did  or  not  must  depend  upon  proof  of  the  circum- 
stances under  which  the  contract  was  made.  It  does  not  follow 
that  the  receipt,  on  its  face,  is  a  contract  with  the  United  States 
Express  Co.  The  proposition  that  the  court  had  no  warrant 
to  declare,  as  a  matter  of  law,  that  this  provision  in  the  receipt 
was  a  contract  in  relation  to  the  liability  of  the  Adams  Express 
Co.,  does  not  at  all  sustain  the  proposition  that  as  a  matter  of 
law  the  contract  does  not  relate  to  the  liability  of  the  Adams 
Express  Co.  The  proofs  tend  strongly  to  show  that  by  the 
phrase,  "  said  United  States  Express  Co.,"  the  parties  meant 
the  Adams  Express  Co.  The  United  States  Express  Co.  had 
not  been  mentioned  above,  and  the  Adams  Express  Co.  had 
been  mentioned.  When,  therefore,  the  phrase,  "tne  said  United 
States  Express  Co.,"  was  used,  it  needed  explanation  from  the 
eircumstances.  Either  the  word  "  said "  mijst  be  rejected,  or  the 
words  ^United  States"  must  be  taken  as  a  misnomer,  wherein 
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the  parties  called  the  Adams  Express  Co.  by  a  wroug  name. 
The  law,  in  the  absence  of  proof,  does  not  determine  this  question 
either  way.  What  is  the  true  intent  of  the  parties  giving  or 
receiving  this  receipt  must  be  detennined  by  circumstances  to  be 
proved.  It  was  therefore  en*or  to  declare,  as  a  matter  of  law,  this 
to  be  a  contract  with  the  United  States  Express  Co.,  as  much) 
at  least,  as  it  was  to  declare  that,  as  a  matter  of  law,  it  was  the 
contract  of  the  Adams  Express  Co.  It  was  held  when  this 
case  was  heretofore  before  this  court,  that  whether  this  provision 
was  or  was  not  in  fact  a  contract  between  appellant  and  appellees, 
depended  upon  matter  dehors  the  writing.  The  matters  depended 
upon  proof.  It  was  for  the  jury,  and  not  for  the  court,  to  deter- 
mine the  truth  as  to  mattei's  outside  of  the  writing. 

By  the  fourth  instruction  the  jury  were  told,  in  substance,  that 
although  the  valuation  clause  m  the  receipt  may  have  been 
known  to  plaintiffs,  and  though  plaintiffs  may  have  known  that 
defendant  intended  it  to  apply  to  the  Adams  Express  Co.  and  to 
this  transaction,  and  although  plaintiffs  may  have  accepted  the 
receipt  with  all  this  knowledge,  and  without  objection  thereto,  and 
although  they  had  agreed  to  pay  a  valuation  charge  on  fine  fnrs, 
and  still  omitted  to  state  the  valuation,  all  this  would  not  be  a 
fraud,  and  in  the  absence  of  fraud  would  constitute  no  defence. 
The  terms  of  the  instruction  are  at  least  calculated  to  convey  that 
idea,  and  the  instruction  ought  not  to  have  been  given. 

It  is  not  necessary  to  pass  upon  other  alleged  errors.  For  the 
errors  indicated  the  judgment  of  the  Appellate  Court  is  therefore 
reversed,  and  the  cause  remanded,  that  the  judgment  of  the  trial 
court  may  be  reversed  and  the  cause  sent  back  for  a  new  trial. 

Judgment  reversed. 

See  Graves  «.  Lake  Shore  &  Michigan  Southern  Ry.Oo.,  infra;  Texas  Ex- 
press Co.  «.  Scott,  and  note,  infra. 


Graves 
Lake  Shore  and  Michigan  Southern  By.  Co. 

(Adwinee  Oate^  Mdsiochussetts,    March  4,  1884.) 

If  a  shipper  yoluntarily  represents  and  Sffrees  that  the  goods  delivered  to 
a  common  carrier  are  of  a  certain  value  and  the  carrier  is  thereby  induced 
to  grant  him  a  reduced  rate  of  compensation  for  the  carriage,  such  shipper 
is  bound  by  his  representation  and  ^reement. 

A  railroad  company  received  certain  wines  for  transportation,  giving  a  bill 
of  lading  in  which  it  was  stated  that  the  wines  were  '*  shipped  at  an  agreed 
valuation  of  $20  per  barrel.''    The  wines  were  lost  in  transit  by  the  negli- 
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_  of  the  company's  seryants:  Beidj  that  the  company  was  liable  only  in 

Qm  sum  of  $30  per  barreL 

This  was  a  suit  growing  out  of  the  destruction  in  transit  of  a 
consignment  of  seventy-five  barrels  of  highwines,  shipped  July  29, 
1882,  by  Bush  &  Brown,  Peoria,  111.,  to  0.  H.  Graves  &  Sons, 
Boston,  Mass.,  via  Red  Line  Transit  Co.,  and  forwarded  over  the 
L.  S.  &  M.  S.  Ry. 

On  July  31,1882,  a  collision  occurred  on  the  L.  S.  &  M.  S.  Ry. 
at  South  Bend,  Ind.,  and  the  car  containing  the  shipment  con- 
signed to  Oraves  &  Sons  was  completely  burned. 

A  suit  was  commenced  by  Graves  &  Sons  to  recover  $6332.31, 
the  actual  value  of  the  consignment,  whereas  the  goods  were 
shipped  at  an  agreed  valuation  of  $20  per  barrel,  or  $1500  for  the 
entire  consignment. 

This  has  resulted  in  a  judicial  opinion  rendered  by  the  supreme 
court  of  Massachusetts  ^on  the  special  valuation  clause  in  the  con- 
tracts of  the  Red  Line  Transit  Co. 

Upon  an  agreed  statement  of  facts  in  the  case,  a  hearing  was  had 
May  22, 1883,  in  the  superior  court  of  Boston,  Mass.,  upon  the 
questions  of  law  touching  the  validity  of  said  contracts,  and  after 
a  careful  analysis  of  the  authorities  by  the  court,  a  decision  was 
rendered  in  favor  of  the  defendant. 

Appeal  was  taken  from  this  decision  by  plaintiffs  to  the  supreme 
court  of  Massachusetts,  and  a  decision  was  handed  down  by  that 
court  March  4, 1884,  confirming  the  holding  of  the  court  below. 

MoBTOK,  C.  J. — The  defendant  as  common  carriers  received  at 
Peoria  seventy-five  barrels  of  highwines,  and  agreed  to  deliver 
them  to  the  plaintiJSF  at  Boston. 

The  bill  of  lading  contained  the  stipulation  that  the  goods  were 
^^  shipped  at  an  agreed  valuation  of  $20  per  barrel,  owners  risk  of 
leakage."  It  also  contained  the  a^eement  that  ^^  in  the  event  of 
the  loss  of  any  property  for  whi^  responsibility  attaches  under 
this  bill  of  lading  to  the  carriers,  the  value  or  cost  of  the  same  at 
the  time  and  point  of  shipment  is  to  govern  the  settlement,  except 
the  value  of  the  articles  has  been  agreed  upon  with  the  shipper,  or 
is  determined  by  the  classification  upon  which  the  rates  are  based." 

The  defendants  had  no  knowledge  of  the  value  of  the  goods  ex- 
cept that  furnished  by  the  statement  of  the  shippers,  and  the  charge 
for  transportation  was  based  upon  this  statement  and  valuation. 

The  goods  were  destroyed  anrin^  the  transit,  by  a  collision  of 
two  trains,  occasioned  by  the  negligence  of  the  servants  of  the 
defendant  The  only  question  presented  is  whether  the  plaintifb 
can  recover  any  more  t£an  the  agreed  valuation  of  the  goods. 

The  question  whether  a  carrier  can  by  a  special  conlract  exempt 
himself  from  liability  for  a  loss  arising  from  me  negligence  of  him- 
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eelf  or  his  servants,  is  one  which  has  been  much  discussed,  and 
upon  which  the  adjudications  are  conflicting.  If  we  adopt  the 
general  role  that  a  carrier  cannot  thns  exempt  himself  from  re- 
sponsibility, we  are  of  opinion  that  it  does  not  cover  the  case 
before  us  which  must  be  governed  by  other  considerations.  The 
defendants  have  not  attempted  to  exempt  themselves  from  liabil- 
ity for  the  negligence  of  tneir  servants.  They  have  made  no  con- 
tract for  that  purpose,  but  admit  their  responsibility ;  their  claim 
is  that  the  plain  tins  having  re|>resented  and  agreed  that  the  goods 
are  of  a  specified  value,  and  having  thus  obtained  the  benefit  of  a 
diminished  rate  of  transportation,  are  now  estopped  to  claim  in 
contradiction  of  their  representation  and  agreement  that  the  goods 
are  of  a  greater  value. 

It  is  the  right  of  the  carrier  to  require  good  faith  on  the  part  of 
persons  who  deliver  goods  to  be  carried,  or  enter  into  contracts 
with  him.  The  care  to  be  exercised  in  transporting  property  and 
the  reasonable  compensation  for  its  carriage  aepend  largely  on  its 
nature  and  value,  and  such  persons  are  bound  to  use  no  miud  or 
deception  which  would  mislead  him  as  to  the  extent  of  the  duties 
or  the  risks  which  he  assumes.  It  is  just  and  reasonable  that  a 
carrier  should  base  his  rate  of  compensation  to  some  extent  upon 
the  value  of  the  goods  carried.  This  measures  his  risks  and  is  an 
important  element  in  fixing  his  compensation. 

if  a  person  voluntarily  represents  and  agrees  that  the  ffoodp 
delivered  to  a  carrier  are  of  a  certain  value,  and  the  carrier  is 
thereby  induced  to  grant  him  a  reduced  rate  of  compensation  for 
the  carriage,  such  oerson  ought  to  be  bound  by  his  representation 
and  agreement.     Otherwise,  he  imposes  upon  the  carrier  the  obli- 

S.tions  of  a  contract  dijQFerent  from  that  into  which  he  has  entered, 
unlap  V,  Inter-Steamboat  Co.,  98  Mass.  871 ;  Judson  v.  Western 
R.  R.  Co.,  6  Allen,  486. 

The  plaintiffs  admit  that  their  valuation  of  the  goods  would  be 
conclusive  a^inst  them  in  case  of  a  loss  from  any  other  cause  ex- 
cept the  negligence  of  the  carriers  or  their  servants,  but  contend 
that  the  contract  does  not  fairly  impart  a  stipulation  of.  exemption 
from  responsibility  for  such  negligence.  We  cannot  see  the  jus- 
tice of  this  distinction. 

Looking  at  the  matter  practicallv  everybody  knows  that  the 
charges  oi  a  carrier  must  be  fixed  with  reference  to  jdl  the  risks  of 
the  carriage  including  the  risk  of  loss  from  the  negligence  of  se^ 
vants.  In  the  course  of  time  such  negligence  is  inevitable,  and  the 
business  of  a  carrier  could  not  be  carried  on  unless  he  includes 
this  risk  in  fixing  his  rates  of  compensation. 

When  the  parties  in  this  case  made  their  contract  it  is  fair  to 
assume  that  both  had  in  mind  all  the  usual  risks  of  the  carriage. 
It  savors  of  refinement  to  suppose  that  they  understood  that  the 
valuation  of  the  goods  was  to  he  deemed  to  be  fixed  if  a  loss  oo- 
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eaired  from  some  cansee^  but  not  fixed  if  it  occurred  from  the 
negligence  of  the  servants  of  the  carrier. 

onch  does  not  seem  to  ns  to  be  the  fair  construction  of  the  con- 
tract. The  plaintifFs  volnntarilv  entered  into  the  contract  with  the 
defendants,  no  advantage  was  taken  of  them,  they  deliberatelj  repre- 
sented the  value  of  the  goods  to  be  twenty  dollars  per  barrel,  the 
compensation  for  carriage  was  fixed  upon  this  value,  the  defendants 
are  mjured  and  the  plaintiffs  are  benefited  by  this  valuation  if  it 
can  now  be  denied.  We  are  of  opinion  that  the  plaintiffs  are 
estopped  to  show  that  it  was  of  greater  value  than  that  represented 
The  plaintiffs  cannot  recover  a  lar^r  sum  without  violating  their 
own  agreement.  Although  one  of  the  indirect  effects  of  such  a 
contract  is  to  limit  the  extent  of  the  responsibility  of  the  carrier 
for  the  negligence  of  his  servants,  this  was  not  the  purpose  of  the 
contract.  We  cannot  see  that  any  considerations  of  a  sound  public 
policy  require  that  such  contracts  should  be  held  invalid,  or  that  a 
person  who  in  such  contract  fixes  a  value  upon  his  goods  which  he 
entrusts  to  the  carrier  should  not  be  bound  bynis  valuation.  McOann 
V.  Lond.  &  N.  W.  R.  R.,  7  H.  &  N.  437 ;  s.  c,  3  H.  &  C.  343; 
Bailroad  Co.  v.  Fraloff,  100  IT.  S.  26 ;  Musa  v.  American  Exp. 
Co.,  1  Fed.  Rep.  382 ;  Hart  v.  Penna.  R.  R.  7  Fed.  Rep.  630 ; 
Maguin  u  Dinsmore,  70  N.  T.  410. 

We  are  therefore  of  opinion  upon  the  facts  of  this  case  that  it 
was  not  competent  for  the  plaintiff  to  show  that  the  value  of  the 
goods  lost  was  greater  than  twenty  dollars  per  barreL 

Judgment  amrmed. 

See  Adams  Express  Co.  e.  Boskowitz  et.  al.,  supra;  Texas  fiSxpreas  Co.  «• 
ficott,  and  note,  ufra. 
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SobTT. 

(Adwmoe  Oate^  Tmm.   November  28, 1888.) 

Where  there  is  no  special  contract  a  common  carrier  is  liable  for  all  losses 
oi,  or  injuries  to  ffoo^  received  by  him  for  carriage,  not  occasioned  by  the 
act  of  God  or  public  enemies. 

Where  a  shipper  of  goods  practises  a  fraud  on  a  carrier,  either  hj  his  acts 
or  omissions,  as  to  the  value  of  the  goods,  fraudulently  conceahng  their 
value  from  the  carrier,  such  fraud  will  operate  to  discharge  the  carrier  from 
Eibility. 

A  mere  failure  on  the  part  of  a  shipper  to  inform  a  carrier  as  to  the  value 
of  goods  shipped^  would  not,  per  se,  be  such  fraudulent  conceidment  as  to 
value  as  womd  discharge  the  carrier  frem  liability. 

A  person  shipping  a  trunk  over  a  railroad  company  is  not  bound. 


112  TB2CA8  EXPRESS  00.  V.  SOOTT. 

to  diflcloM  the  fact  that  there  is  jewehry  therein  to  the  Talue  of  about 
$465,  unless  asked.  Particularly  is  this  the  case  where  the  agent  of  the 
company  receiving  the  goods  fails  to  comply  with  a  rule  of  the  company  re- 
quiring him  to  demand  of  the  shipper  of  ffoods  the  yalue  thereof. 

A  having  sued  a  railroad  company  for  the  loss  of  a  diamond  ear-ring  from 
a  trunk  committed  to  its  care,  was  served  with  a  subpoena  duces  tecum,  one 
day  only  before  the  trial,  commanding  her  to  produce  on  the  trial,  a  diamond 
ear-ring  in  her  possession,  being  the  match  for  the  one  alleged  to  be  loet. 
She  appeared  as  a  witness  in  the  case,  and  while  on  the  stand  was  asked  if 
she  haa  brought  the  ear-ring,  and  stated  she  had  not,  because  it  had  been 
sent  out  of  the  county  before  the  subpcana  was  served  upon  her,  and  there- 
upon defendant  moved  to  continue  the  case  to  ^ve  time  to  get  the  ring. 
Mdd,  the  motion  was  properly  overruled,  the  diligence  used  to  obtain  the 
testimony  being  insufficient. 

The  decision  of  a  question  like  the  one  stated  above  is,  in  a  larg^  degree, 
intrusted  to  the  judge  before  whom  the  case  is  tried,  and  unless  his  ruling  is 
clearly  erroneous  it  should  not  be  disturbed. 

WiLLSON,  J. — This  suit  was  brought  by  appellee  to  recover  of 
appellant  damages  for  failure  to  deliver  to  her  in  a  safe  condition 
a  trunk  and  its  contents,  transported  bj  appellant  from  Ennis, 
Texas,  to  Tyler,  Texas. 

It  was  in  proof  that  appellant,  a  common  carrier,  received  the 
trunk  at  Ennis  for  carriage  to  Tyler,  to  be  delivered  at  Tyler  to 
the  appellee  ;  that  at  the  time  the  trunk  was  so  received  and  ship- 
ped it  was  in  good  condition,  and  that  no  representations  as  to  the 
contents  of  the  same,  or  the  value  thereof,  were  made  by  the  ship- 
per of  the  trunk  to  the  company's  agent  at  Ennis,  nor  did  the  com- 
pany's agent  make  any  inquiries  as  to  the  contents  or  value  of 
same,  nor  was  any  receipt  executed  and  delivered  at  the  time  by 
the  company's  agent  to  the  shipper  of  the  trunk. 

It  was  shown  by  evidence  that  among  other  things  the  trunk 
contained  two  diamond  ear-rings,  one  set  of -coral  ear-rmgs,  one  case 
of  perfumery,  one  bisque  ornament,  all  alleged  to  be  of  the  aggre- 
gate value  of  $465,  and  that  the  trunk  was  worth  $10  or  $12. 

It  further  appears  in  evidence  that  appellee  received  the  trunk 
at  Tyler  from  appellant  in  a  damaged  condition,  and  that  one  of 
the  diamond  ear-rings  was  gone,  the  coral  ear-rings,  the  perfumery 
and  the  bisque  ornament  were  broken,  destroyed  ana  rendered 
valueless.  Appellee  recovered  judgment  against  appellant  for  the 
sum  of  $175  and  interest  and  costs,  from  which  judgment  this 
appeal  is  prosecuted. 

(1.)  One  day  before  the  trial  of  the  case  appellee  had  been 
served,  at  the  instance  of  appellant,  with  a  subpoena  duces  tecum, 
commanding  her  to  appear  and  produce  in  court,  at  the  trial,  the 
diamond  ear-ring  which  was  not  lost,  and  which  was  transported  to 
her  in  the  trunk.  Appellee  appeared  at  the  trial,  and  was  a  witness 
in  the  case  in  her  own  behalf,  and  upon  cross-examination  by  ap- 
pellant was  asked  if  she  had  with  her  the  diamond  ear-ring  she  had 
been  notified  by  the  snbpcdna  to  produce.    She  answered  that  she 
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had  not ;  that  said  ear-ring,  with  other  baggage,  had  been  sent  to 
Tezarkana  some  three  days  before  the  trial,  and  before  she  waa 
served  with  the  snbpoena  dnces  tecnm.  Thereupon  appellant  made 
application  to  continue  the  case  to  enable  it  to  have  the  ear-ring 
produced,  that  it  might  be  examined  by  experts  as  to  its  genuine^ 
ness  and  value,  appellant  alleging  that  it  was  not  a  genuine  dia* 
mond,  etc.,  and  that  it  was  precisely  such  a  stone  as  the  one  alleged 
to  have  been  lost,  etc.  This  application  was  overruled  by  the 
oonrt,  upon  the  ground  that  the  appellant  had  not  used  proper  dil- 
igence to  obtain  the  ear-ring,  or  an  examination  of  it  by  experts. 

We  think  the  court  did  not  err  in  overruling  the  appliciition  to 
oontinne.  Appellant  saw  proper  to  announce  itself  ready  for  trial, 
and  enter  upon  the  trial  ox  the  case  without  inquiring  of  the  wit- 
ness, or  making  any  effort  to  ascertain  whether  or  not  the  ear-rine 
was  present  and  could  be  produced  on  ttlie  trial.  Kor  had  he  used 
reasonable  diligence,  we  think,  to  have  it  produced.  One  day's 
notice,  under  such  circumstances,  wotild  not,  in  our  opinion,  consti- 
tute  reasonable  diligence.  But,  '^  the  decision  of  a  question  of  this 
character  must,  in  a  large  degree,  be  entrusted  to  the  judge  before 
whom  the  case  is  tried,  and  unless  his  ruling  is  clearly  erroneous 
it  should  not  be  disturbed."  Wi^ns  v.  Fleishel,  50  Tex.  67. 
We  will  not  disturb  it  in  this  case,  it  appearing  to  us  to  be  correct. 

(2.)  A  common  carrier  is  liable  for  all  losses  of,  or  injuries  to 
goods  received  by  him  for  carriage,  not  occasioned  by  the  act  of 
God  or  public  euismies,  and  this  liability  cannot  be  limited  by  con- 
tract K.  R.  Co.  V.  Burke,  55  Tex.  323,  and  authorities  there 
cited ;  W.  &  W.'s  Con.  Rep.,  Sees.  118-174. 

In  the  case  before  us  the  trunk  was  received  by  the  agent  of  ap- 
pellant for  transportation,  without  any  contract  attempting  to  re- 
strict in  any  way  the  liability  of  the  company,  and  no  question 
arises,  therefore,  upon  any  special  contract  made  with  reference  to 
the  trunk  or  its  value. 

(3.)  We  believe  it  to  be  a  correct  doctrine  that  where  a  shipper 
of  goods  practises  a  fraud  on  the  carrier,  either  by  his  acts  or 
omissions,  as  to  the  value  of  the  goods,  fraudulently  concealing  their 
valne  from  the  carrier,  such  fraud  will  operate  to  discharge  the 
carrier  from  liability.  R  R.  Co.  v.  Burke,  55  Tex.  323,  and  aiK 
thoritiee  there  cited. 

In  this  case,  however,  there  is  no  evidence  showing  a  fraudulent 
oonoealment  of  the  value  of  the  trunk  and  its  contents  on  the  part 
of  the  shipper  or  any  other  person.  It  is  shown  by  the  evidence 
that  by  the  rules  of  the  company  it  was  made  the  duty  of  its 
agents  to  inquire  as  to  the  value  oi  articles  received  by  them  for 
shipment,  and  to  execute  a  receipt  to  the  shipper,  specifying  in  the 
receipt  the  value  of  the  goods.  This  duty  was  neglected  by  the 
eompany's  agent  in  this  case.  He  made  no  effort  to  ascertain  the 
yalne  of  the  tmnk  or  its  contents^  and  executed  no  receipt  therefor 
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until  after  it  had  been  shipped.    Appellee  cannot  be  prejudiced  in 

her  rights  by  this  neglect  of  the  company's  agent. 

(4.)  Appellant  complains  that  the  conrt  did  not  charge  the  law 
of  the  case,  and  refused  a  proper  charge  requested  by  appellant. 
We  think  the  charge  of  the  conrt  is  in  no  respect  objection- 
able. Its  propositions  of  law  are  well  sustained  by  the  authorities^ 
and  the  entire  charge  is  fair  and  applicable  to  the  facts.  As  to  the 
special  charge  requested  by  appellant,  and  refused  by  the  court,  we 
do  not  think  the  proposition  presented  by  it  is  the  law. 

A  mere  failure  on  the  part  of  the  shipper  to  inform  a  carrier  as 
to  the  value  of  the  goods  shipped  by  the  carrier,  would  not  per  se, 
be  such  fraudulent  concealment  as  to  value,  as  would  discharge  the 
carrier  from  liability.  It  is  asserted  in  the  special  charge  refused 
that  such  mere  failure  would  have  the  effect  to  discharge  the  car- 
rier from  liability.  In  support  of  this  special  charge  appellant's 
counsel,  in  their  briefs,  have  referred  to  several  authorities,  all  of 
which  we  have  not  had  opportunity  to  examine,  some  of  them  not 
being  found  in  the  library.  In  one  of  the  cases  it  is  said  :  "  If  the 
owner  be  guilty  of  any  fraud,  or  imposition,  in  respect  to  the  carrier, 
or  by  concealing  the  value,  or  nature  of  the  articles,  or  deludes 
him  by  his  own  carelessness  in  treating  the  parcel  as  a  thing  of  no 
Talue,  or  misrepresents  a  box  to  contain  household  ^oods  when  it 
contains  medicines,  he  cannot  hold  the  carrier  liable, '  etc.  Cox  v. 
Heislejr,  19  Penn.  St.  243. 

While  the  rule  thus  announced  we  believe  to  be  correct,  it  does 
not,  in  our  opinion,  sustain  the  broad  proposition  contained  in  the 
special  charge  under  discussion. 

Another  case  referred  to,  Pardee  v.  Drew,  26  Wend.  458,  is 
inapplicable  to  the  case  at  bar,  because  that  involved  the  question 
only  as  to  the  liability  of  a  carrier  for  articles  received  for  carriage 
as  baggage,  which  were  not  baggage  properly. 

Section  565  of  Story  on  Bailments,  cited  by  appellant,  does  not 
sustain  the  proposition  of  the  special  charge.  It  is  as  follows:  ^^It 
is  the  duty  of  every  person  sending  goods  by  a  carrier  to  make  use 
of  no  fraud  or  artince  to  deceive  him,  whereby  his  risk  is  increased, 
or  care  and  vigilance  may  be  lessened.  And  if  there  is  any  such 
fraud,  or  unfair  concealment,  it  will  exempt  the  carrier  from  re- 
sponsibility under  the  contract,  or,  more  properly  speaking,  will 
make  the  contract  a  nullity. 

This  same  author,  in  section  567  of  the  same  work,  says :  ^^  In 
cases  of  common  carriers,  where  there  is  no  notice,  the  better 
opinion  seems  to  be  that  the  party  who  sends  the  goods  is  not  bound 
to  disclose  their  value  until  asked."  In  support  of  this  text  the 
author,  in  a  note,  refers  to  numerous  authorities. 

Another  case  cited  by  counsel  for  appellant.  Orange  County 
Bank  v.  Brown,  19  Wend.  86,  is  inapplicable  to  this  case,  the  ques- 
tion involved  being  the  same  as  in  Pwlee  v.  Drew,  supra.    lioris 
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the  position  of  appellant  sustained  by  the  citation  from  An^U  on 
Churiers,  bat  on  the  contrary,  we  nnaerstand  that  anthor  as  laying 
down  the  rale  as  we  have  stated  it.  Angell  on  Carriers,  8  ed., 
Sec.  266.  We  apprehend  that  no  well  considered  case  can  be  pro- 
duced which  holds  that  mere  silence  as  to  the  valae  of  goods  de- 
livered to  a  carrier,  is,  of  itself,  snfiBcient  to  discharge  the  carrier 
from  liability  for  the  loss  of  such  goods,  althoagh  the  goods  were 
of  nnnsnal  valae. 

(5.)  As  to  the  facts  of  the  case,  the  testimony  was  not  altogether 
free  from  conflict,  but  there  was  sn£Scient  eyidence,  in  our  opin- 
ion, to  warrant  the  verdict  of  the  jury. 

The  judgment  is  a£Srmed. 

Concealment  of  Value  of  QoodSa — A  person  shipping  goods  by  a  common 
carrier  is  bound  not  to  fraudulently  conceal  the  value  thereof.  Relf  v, 
Rapp.,  8  W.  &  S.  21;  Ooze  v.  Hasley,  19  Pa.  St.  243;  Orange  Co.  Bank  «. 
Brown,  9  Wend.  116;  Ernest  v.  Express  Co.,  1  Woods,  578;  Belger  v.  Dins- 
more,  51  N.  T.  266;  Magnin  «.  Dinsmore,  62  N.  Y.  85;  Chicago,  etc.,  R.  Co. 
«.  Thompson,  19  111.  578;  Oppenheimer  v.  U.  S.  Express  Co.,  69  111.  62;  St. 
John  «.  Express  Co.,  1  Woods,  612;  Hayes  v.  Wells,  28  Cal.  185;  Everett  «. 
Southern  Express  Co.,  46  Oa.  808;  Cooper  «.  Berry,  21  Ga.  526;  Great 
Northern  R.  Co.  «.  Shepherd,  14  Eng.  L.  &  Eq.  867;  McCance  «.  London  & 
N.  W.  R.  Co.,  7H.  A  N.  477;  Houston  &  T.  C.  R.  Co.  «.  Burke,  9  Am.  & 
£ne.  R.  R.  Cas.  59. 

When  not  Bound  to  Disclose  Value  of  Contents. — Where  there  is  no  im- 
proper means  or  artifice  used  to  conceal  the  contents  of  a  package  and  no 
question  is  asked  by  the  carrier,  the  consignor  is  not  bound  to  disclose  the 
nature  of  the  ffoods  or  their  value.  Phillips  «.  Earl,  8  Pick,  182;  Sewall  v. 
Allen,  6  Wend.  849;  Hollister  v,  Newlin,  19  Wend.  284;  Southern  Express 
Co.  9.  Crook,  44  Ala.  468;  Gorham  WVg  Co.  v,  Fargo,  45  How.  Pa.  90; 
Cimden  and  Amboy  R.  R.  Co.  v.  Baldauf,  16  Pa.  St.,  67;  Lebeau  v.  General 
Steam  Nav.  Co.,  L.  R.  8.  C.  P.  88. 

If  he  be  asked  as  to  the  value,  he  must  of  course  give  true  answers. 
Walker  v.  Jackson,  10  M.  &,  W.  168;  Boskowitz  v,  Adams  Express  Co.,  5 
Cent.  L.  J.  58;  Graves  v.  Lake  Shore  and  M.  S.  R.  Co.,  and^ote,  supra. 

Notices*— Accordinff  to  some  authorities  if  the  carrier  posts  up  a  notice  re- 
quiring shippers  to  inform  him  of  the  character  and  value  of  the  merchandise 
anipped,  he  is  not  obliged  to  inquire  from  the  shipper  as  to  such  merchandise, 
ana  it  amounts  to  a  fraud  on  the  part  of  the  shipper,  if  the  articles  be  other 
than  they  outwardly  appear,  to  remain  silent.  Orange  Co.  Bank  «.  Brown,  9 
Wend.  145;  Batson  v.  Donovan,  4  Barn.  &Ald.  21;  see  contra,  Sleat«.  Fagg, 
6  B.  &  Aid.  842;  Brooke  v.  Pickwick,  4  Bing.  218;  Butt  o.  Gt.  Western  R. 
Co.,  11  C.  B.  140;  Gamett  d.  Willan,  5  B.  &  Aid.  58;  Riley  o.  Home,  5 
BiDg.  217;  Bignold  e.  Waterhoiuei  1  Maole  &  &  256. 
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V. 
CONKLIN. 

(Adcanee  Otue,  Kamtu,    May,  1884.) 

Where  the  duly-nuthorized  agent  of  a  railroad  company  receives  personal 
property  to  be  transported  as  ba^gsge,  the  railroad  company  must  account 
for  such  property  as  baggage,  although  in  strict  language  it  might  not  be 
bMMge. 

Where  personal  property  is  received  by  a  railroad  company  to  be  trans- 
ported as  Daggage,  and  while  it  is  in  the  possession  of  the  railroad  company, 
to  be  so  transported,  it  is  lost  or  stolen,  hddy  that  the  railroad  company  is 
responsible  to  the  owner  thereof  for  its  loss. 

Erbob  from  Atchison  County. 

Yalentinb,  J. — This  was  an  action  brought  before  a  justice  of 
the  peace  by  William  Conklin,  against  the  Chicago,  Bock  Island 
and  racific  K.  R.  Co.,  to  recover  damages  for  the  failure  on  the 
part  of  the  railroad  company  to  transport  or  deliver  certain  personal 
property  delivered  by  the  plaintiff  to  the  defendant  to  oe  trans- 
ported as  baggage.  Afterwards  the  case  was  appealed  to  the  dish 
trict  court,  and,  after  judgment  in  that  court  in  favor  of  the  plain- 
tiff and  a^inst  the  defendant  for  $75  and  costs,  the  defendant,  aa 
plaintiff  m  ern>r,  brought  the  case  to  this  court  on  petition  of 
error. 

The  errors  complained  of  are  based  upon  an  allied  insufficiency 
of  the  plaintiff's  bill  of  particulars.  It  is  clainied — ^First,  that  the 
bill  of  particulars  does  not  state  any  cause  of  action  ;  and,  second, 
that  if  it  does  state  a  cause  of  action,  the  cause  of  action  stated  is 
not  the  one  which  was  proved  on  the  trial  of  the  case  in  the  dis- 
trict court. 

The  bill  of  particulars  states,  in  substance,  among  other  thinss, 
that  the  property,  which  consisted  of  a  certain  canvas  tent,  with 
poles,  ropes,  and  attachments,  was  delivered  to  the  agent  or  bag- 
gage-master of  the  defendant^  at  Platte  City,  Missouri,  to  be 
shipped  and  forwarded,  as  bag^ge,  on  the  first  passenger  train  of 
the  defendant,  and  that  the  defendant  afterwards  wholly  failed  and 
refused  to  deliver  the  property  to  the  plaintiff,  but  kept  and  re- 
tained the  same ;  and  the  bill  of  particulars  did  not  state  in  terms 
that  the  plaintiff  was  or  intended  to  become  a  passenger  on  the  de- 
fendant's railroad,  nor  that  the  defendant  was  guilty  of  any  neffli- 
^noe ;  and  it  is  because  of  these  failures  on  the  part  of  the  plam- 
f  tiff's  bill  of  particulars  to  state  that  the  plaintin  was  or  intended 
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to  become  a  passenger,  or  that  the  defendant  was  guilty  of  negli- 

fence,  that  the  defendant  below  (plaintiff  in  error^  claims  that  the' 
ill  of  particulars  is  insufficient.     We  think  the  bill  of  pai*ticu]ars, 
however,  is  sufficient ;  that  it  states  a  cause  of  action  ;  and  that  it 
sufficiently  states  the  cause  of  action  which  was  proved. 

On  the  trial  it  was  shown  that  the  plaintiff  delivered  the  prop- 
erty to  the  station  agent  of  the  defendant  at  Platte  City,  Missouri, 
to  be  transported  as  oaggage  on  the  first  passenger  train  of  the  de- 
fendant goinff  to  Plattsburgh,  Missouri ;  that  tne  station  agent  so 
accepted  such  property ;  that  the  defendant  afterwards  wholly 
laUed  and  refused  to  deliver  the  property  to  the  plaintiff ;  and  that 
the  plaintiff,  at  the  time,  expected  and  intended  to  be  a  passenger 
on  such  passenger  train,  and  had  purchased  a  ticket  of  the  defend- 
ant for  tliat  purpose. 

The  facts  with  reference  to  the  delivery  of  the  property  to  the 
defendant's  station  agent,  stated  more  in  detail,  are  as  follows : 
The  plaintiff  took  the  property  to  the  defendant's  depot  at  Platte 
City,  Missouri,  and  delivered  it  to  the  station  agent  at  that  place, 
to  be  transported  as  baggage  on  the  first  passenger  train  going  to 
Plattsburgh,  and  the  station  agent  accepted  the  property  as  bag- 
gage, but,  being  busv  at  the  time,  did  not  give  the  plamtiff  any  re- 
ceipt or  check  or  bill  of  lading  for  the  same,  but  directed  the  plain- 
tiff to  leave  the  property  with  him  until  he  could  prepare  a  bill  of 
lading  for  the  plaintiff,  and  the  plaintiff  did  so.  Afterwards  the 
plaintiff  passed  out  of  the  depot  for  a  short  time,  and  in  a  few  min- 
utes afterwards  returned,  in  order  to  get  the  bill  of  lading  promised 
to  him  by  the  defendant's  station  agent ;  but  the  property,  in  the 
meantime,  had  been  mislaid  or  stolen,  and  the  station  agent  refused 
to  give  the  plaintiff  any  bill  of  lading,  or  to  account  for  the  prop- 
erty in  any  other  manner,  and  neither  the  station  agent  nor  the  de- 
fendant has  at  any  time  since  accounted  to  the  plaintiff  for  the 
property.  The  defendant's  station  agent  knew  what  the  properly 
consisted  of  and  accepted  it  as  baggage,  and  we  think  the  defena- 
int  must  now  account  for  it  as  baggage,  although  it  might  not,  in 
strict  language,  be  baggage ;  and,  as  the  property  was  lost  while  in 
the  possession  of  the  defendant,  we  think  the  defendant  is  respon- 
sible for  its  loss. 

The  judgment  of  the  court  below  will  be  affinned. 

Baggage. — As  to  what  is  and  what  is  not  baggage,  see  Texas,  etc.,  R. 
Go.  V.  Capps,  and  note,  infra. 
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Texas,  etc.,  R.  Go. 

V. 

Capps. 

(Adwmoe  duey  TeoooM.    1884.) 

Although  samples  carried  by  a  passenger  are  not  personal  bag^^affe,  yet,  if 
the  baggage  master,  knowine  the  character  of  the  articles  earned,  accepts 
them  as  baggaee,  the  carrier  is  estopped  to  deny  that  they  were  baggage  in 
an  action  for  their  loss. 

Although  the  liability  of  a  common  carrier  is  terminated  after  a  reasonable 
time  after  the  arrival  of  baggage  at  its  place  of  destination,  and  although,  if 
the  station  master  at  such  place  consents  to  hold  such  baggage  for  the  owner, 
after  such  time,  the  carrier's  liability  continues,  yet,  if  the  station  master  be 
ignorant  of  the  fact  that  it  is  not  personal  baggage,  the  company  is  not  re- 
sponsible, notwithstanding  the  former  estoppel. 

The  burden  of  proof  is  upon  the  bailor  of  goods  to  show  neglect  on  the 
part  of  a  warehouseman  in  an  action  for  the  yalue  of  goods  destroyed  by  fire. 

WiLLSON,  J. — Appellee  institnted  this  suit  in  justice's  court  to 
recover  of  appellant  $104.50,  the  alleged  value  of  a  trunk  and  its 
contents,  shipped  by  him  as  baggage  over  appellant's  road  from 
Big  Sandy  to  Longview,  and  destroyed  in  a  fire  which  burned  up 
appellant  s  depot  at  the  latter  place.  . 

Appellee  recovered  judgment,  for  the  full  amount  of  his  claim, 
and  Tor  costs,  in  justice's  court.  On  appeal  by  appellant  to  the 
county  court,  and  upon  a  trial  de  novo,  appellee's  judgment  was 
reduced  to  $98  and  all  costs  incurred  in  tlie  justice's  court,  etc., 
and  from  this  judgment  appellant  has  appealed  to  this  court. 

1.  It  appears  from  the  evidence  that  appellee's  trunk  contained 
one  sample  liquid  cooler,  nickel-plated ;  one  ventilated  beer  faucet^ 
one  wrench  and  one  lemon  squeezer,  which  were  samples  beings 
carried  for  the  purpose  of  effecting  sales. 

It  is  contended  by  appellant,  ana  correctlv,  that  these  articles  did 
not  constitute  baggage.  By  baggage  is  understood  such  articles  of 
personal  convenience,  or  necessity,  as  are  usually  carried  by  passen- 
gers for  their  personal  use,  and  not  merchandise  or  other  valuables, 
although  carried  in  the  same  trunk  of  a  passenger,  but  which  are 
not,  however,  designed  for  any  such  use,  but  for  other  purposes, 
such  as  sale  and  the  like.  W.  &  W.'s  Con.  Kep.,  sees.  614, 1254, 
1255 ;  Hutchinson  on  Carriers,  sees.  679,  685 ;  Thompson  on  Car- 
riers of  Pass.  510. 

2.  But  appellee  replies  to  this  that  the  trunk  and  its  contents 
were  received  by  the  companv  as  baggage,  the  agent  of  the  com- 
pany who  received  it  as  such  having  knowledge  at  the  time  of  the 
contents  of  the  trunk,  and  that  therefore  the  company  is  estopped 
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bj  the  act  of  its  agent  from  now  denying  that  the  same  was  bag- 
gage. It  was  proved  that  at  the  time  of  taking  passage  npon  the 
company's  tram  with  his  trnnk,  the  appellee  notified  the  ticket 
agent  of  the  appellant,  from  whom  he  pnrchased  his  ticket,  that 
his  trunk  contained  the  sample  liquid  cooler,  but  it  is  not  shown 
that  this  notice  extended  to  other  articles  in  tlie  trunk.  With  this 
knowledge  that  the  trunk  contained  the  liquid  cooler  the  ticket 
agent  checked  it  to  Longview. 

We  believe  it  to  be  a  reasonable  and  correct  doctrine  that  where 
a  railroad  company,  through  its  ticket  or  baggage  agent,  receives 
articles  for  transportation  as  baggage,  knowing  at  uie  time  that 
such  articles  are  not  properly  baggage,  the  company  will  be  respon- 
sible therefor  as  a  common  carrier,  and  will  be  estopped  from  de- 
nying that  the  same  was  baggage,  at  least  to  the  extent  that  its 
agent  had  notice  of  the  character  of  the  articles.  Butler  v.  Hud- 
eon  River  Bailway,  3  E.  D.  Smith,  571 ;  Kedfield  on  Carriers,  sec 
78  and  notes;  2  Kedfield  on  Railways,  p.  46  and  notes;  Hutchin- 
son on  Carriers,  sec.  685. 

3.  But  the  evidence  further  shows  that  the  trunk  and  its  con- 
tents were  safely  transported  by  the  company  to  Longview,  the 
place  to  which  the  same  had  been  checked,  and  were  in  the  depot 
at  that  place  subject  to  the  order  of  appellee ;  that  appellee,  soon 
after  the  arrival  of  the  trunk  at  Longview,  called  at  the  depot  with 
his  bagga^  check  and  informed  the  agent  in  charge  that  he  con- 
templated travelling  on  the  company's  road  again  in  a  day  or  so, 
and  the  agent  told  him  he  could  leave  his  trunk  in  tlie  depot  until 
he  got  ready  to  go  on  the  train,  and  retain  his  baggage  check  until 
then.  It  is  not  proved,  nor  is  it  pretended,  that  the  agent  of  the 
company  at  Longview  had  any  knowledge  of  the  contents  of  the 
truuK  at  the  time  he  gave  permission  font  to  remain  in  the  depot, 
or  at  any  other  time.  It  is  contended  by  appellee  that  as  the  agent 
at  Longview  allowed  the  trunk  to  remain  in  the  depot  upon  the 
prospect  of  appellee's  again  becoming  a  passenger  upon  appellant's 
road,  this  would  render  the  company  liable  for  the  trunk  and  its 
contents  as  ba^age.  As  a  general  rule  we  believe  this  proposition 
to  be  correct.   Ked.  on  Railways,  39  and  40 ;  Red.  on  Camera,  see. 

73. 
But  would  this  character  of  liability  attach  to  the  company  when 

the  articles  left  were  not  baggage,  and  when  the  company,  through 
its  agents  at  the  place  where  so  left,  had  no  notice  that  the  articJes 
were  not  baggage } 

In  this  case  the  agent  of  the  company  at  Longview  received  the 
trunk  as  baggage,  and  without  notice  of  its  contents  he  allowed  it 
to  remain  in  the  depot,  and  while  there  it  was  destroyed  by  a  fire 
which  also  destroyed  the  depot.  If  he  had  received  notice  of  the 
oontentB  of  ^e  trunk,  diat  the  same  were  not  properly  baggage, 
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and  with  this  knowledge  had  p)ermitted  it  to  remain  in  the  depot 
with  the  prospect  of  appellee's  taking  passage  on  the  road,  we  think 
the  company  would  clearly  be  liable  as  a  common  carrier  for  its 
loss.  But  in  the  absence  of  snch  knowledge  of  the  contents  of  the 
tmnk  on  the  part  of  the  agent  at  Longview,  we  are  of  opinion  that 
the  liability  of  the  company  is  that  of  a  warehonseman,  and  not 
that  of  a  common  carrier.  It  is  clear  from  the  evidence  that  the 
trunk  had  reached  its  destination  under  the  contract  of  carriage. 
That  contract  had  been  fully  performed  on  the  part  of  the  com- 
pany, and  no  further  liability  as  a  common  carrier  attached  to  the 
company  in  regard  to  the  trunk.  Any  further  liability  as  a  com- 
mon carrier  could,  therefore,  be  created  only  by  a  new  contract, 
and  in  making  any  such  contract  neither  the  agent  at  Longview 
nor  the 'company  would  be  chargeable  with  the  knowledge  pos- 
sessed b^  the  agent  at  Big  Sandy  of  the  contents  of  the  trunk. 

4.  With  reference  to  the  delivery  of  the  goods  to  the  consignee, 
this  must  be  construed  to  mean  that  if  the  consignee,  within  a  rea- 
sonable time,  does  not  demand  the  goods,  the  carrier's  liability  as 
such  will  cease.  In  the  case  of  baggage  the  rule  seems  to  be  that 
the  responsibility  as  carrier  continues  until  the  owner  has  had  rea- 
sonable time  and  opportunity  to  come  and  take  it  away.  After 
that  the  responsibility  as  carrier  ceases  and  the  carrier  becomes  a 
mere  warehouseman,  and  liable  as  such  only.  *"  It  is  the  duty  of  a 
railway  company  in  regard  to  the  baggage  of  a  passenger  which 
has  reached  its  destination,  to  have  the  baggage  ready  for  delivery 
upon  the  platform  at  the  usual  place  of  delivery,  until  the  owner, 
in  the  exercise  of  due  diligence,  can  call  for  and  receive  it,  and  it 
is  the  owner's  duty  to  call  for  and  remove  it  within  a  reasonable 
time.  If  he  does  not  so  call  for  and  receive  it,  it  is  the  company's 
duty  to  put  it  into  its  baggage-room  and  keep  it  for  him,  being 
liable  only  as  a  warehouseman.  And  the  reasonable  time  within 
which  the  owner  must  call  for  it,  is  directly  upon  its  arrival,  mak- 
ing reasonable  allowance  for  delay  caused  by  the  crowded  state  of 
the  depot  at  the  time,  and  the  lateness  of  the  hour  makes  no  differ- 
ence if  the  baggage  be  put  upon  the  platform."  Quimit  v.  Hen- 
shaw,  86  Vt.  605 ;  Hutchinson  on  Carriers,  707,  712 ;  Edwards  on 
Bailments,  sec.  227 ;  Story  on  Bailments,  sec.  213 ;  Bedfield  on 
Carriers,  sec.  73. 

5.  We  are  of  opinion  that  the  evidence  in  this  case  limits  the 
liability  of  appellant  for  the  loss  of  appellee's  trunk  and  its  con- 
tents to  that  of  a  warehouseman,  and  such  being  the  case,  and  it 
being  sliown  by  appellant  that  the  property  was  destroyed  by  fire, 
the  burden  of  proot  devolved  upon  appellee  to  show  that  the  loss 
was  occasioned  by  neglijgence  on  the  part  of  appellant,  its  servants, 
employees  or  agents,  w .  &  W.'s  Con.  Bep.,  sees.  118,  412,  414; 
S  Texas  Law  Keview,  172. 
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There  being  no  snob  proof  in  tbe  record,  tbe.  judgment  mnst  be 
reversed,  and  the  cause  remanded. 

What  Conttitutet  Baggac;oi — Ordinarily  a  railroad  company  accepting  the 
baggage  of  a  passeuger  fur  transportation  is  liable  only  for  the  los8  of  such 
articles  contained  therein  as  may  ordinarily  be  considered  proper  for  personal 
me.  Articles  not  intended  for  or  adapted  to  such  use  should  be  sent  as 
freight.  The  following  articles  have  been  held  to  be  properly  comprised  in 
tiM  term  bagsage : 

Clothingr--Duffy  ft,  Thompson,  4  £.  D.  Smith  (N.  T.)  178;  Dibble  «. 
Brown,  12  Ga.  217;  Baltimore,  etc.,  R.  Co.  v.  Smith,  28  Md.  402;  Hunster  •. 
South  Eastern  R  Co.,  4  C.  B.  (N.  S.)  676. 

Pistols. — Woods  V.  DeWn,  18  111.  746;  Davis  «.  Michigan  R.  Co.,  22111. 
978;  Chicago,  etc.,  R  Co.  v.  Rollins,  66  111.  212. 

Quns. — ^When  for  sporting  purposes.  Van  Horn  9.  Kermit,  4  E.  D.  Smith, 
454,  and  see  Davis  «.  Cayuga,  etc.,  R.  Co.,  10  How.  Pr.  880;  Dawkins«. 
Hoffmann,  6  Hill,  586. 

Tools.— In  reasonable  quantity  for  a  mechanic.  Davis  «.  Cayuga,  etc.,  R 
Co..  10  How.  Pa.  880:  Porter  «.  Hildebrand,  14  Pa.  St.  129. 

Opera  QIass  or  Telescope.— Cad wallader  «.  Grand  Trunk  R.  R.  Co.,  9 
Low.  Caii.  169;  Toledo,  etc.,  R  Co.  v,  Hammond,  88 lad.  879. 

Books  and  Manuscripts. — ^Hopkins  «.  Westcott,  6  Blatchf .  64 ;  Doyle  «. 
Kiser,  6  Ind.  242;  Gleason  v.  Goodrich  Trans.  Co.,  82  Wise.  85. 

But  see  Hannibal,  etc.,  R.  Co. «.  Swift,  12  Wall.  262. 

Surgical  Instruments,— Hannibal,  etc.,  R  Co.  v.  Swift,  12  Wall.  262. 

Watches  and  Jewelry. — When  intended  to  be  worn  on  the  person.  McGill 
«.  Rowland,  3  Pa.  St.  451;  McCormick  v.  Hudson  River  R  R  Co.,  4  E.  D. 
Smith,  181;  Fraeoff  v.  New  York,  etc.,  R.  Co.,  lOBlatch.  16. 

What  Does  not  Constitute  Baggage. — The  following  articles  have  been 
held  not  to  be  included  in  the  term  baggage: 

Buflioni  PlatSi  WatcheSf  Jewelry,  and  the  like  unless  intended  to  be  worn 
OB  the  person.  Steers  v.  Liver()ool,  etc..  R.  Co.,  57  N.  T.  1 ;  Nevins  v.  Bay 
State  Steamboat  Co.,  4  Bosw.  225;  Michigan,  etc.,  R  Co.  v.  Oarraw,  78  IlL 
848;  Cadwallader  v.  Grand  Trunk  R  Co.,  9  Low.  Can.  Rep.  169;  Cincinnati, 
etc.,  R  Co.  V.  Marcus,  38  III.  219. 

Samples  of  Travelling  Salesman. — Hawkins  v.  Hoffman,  6  Hill,  586;  Ail- 
ing 0.  Boston,  etc.,  R.  Co.,  126  Mass.  121 ;  Stimpson  v.  Connecticut  River  R 
Co.,  98  Mass.  88. 

Money. — Except  the  small  amounts  necessary  for  travelling  expenses. 
Merrill  v.  Grinnell,  80  N  Y.  594;  Grant  ©.Newton,  1  E.  D.  Smith,  95;  Whit- 
more  V.  Steamer  Caroline,  20  Mo.  518;  Jordan  v.  Fall  River  R.  Co.,  5  Cush. 
69;  Dunlap  «.  International  Steamboat  Co.,  98  Mass.  871;  Dibble  v.  Brown, 
12  Ga.  217;  Davis  v.  Michigan,  etc.,  R  Co.,  22  III.  278;  Orange  Co.  Bank  u. 
Brown,  9  Wend.  85;  Hickox  v,  Naugatuck  R.  Co.,  31  Conn.  281 ;  Hutchings 
«.  Western,  etc.,  R  Co.,  25  Ga.  61;  Phelps  «.  London,  etc..  R.  Co.,  19  C.  B. 
(N.  S.)  831;  Butcher  v.  London,  etc.,  R  Co.,  16  C.  B.  13;  Illinois,  etc.,  R.R 
Co.  «.  Copeland,  24  III.  382;  Cincinnati,  etc.,  R  Co.  «.  Marcus,  88  III.  219; 
Weed  f>.  Saratoga,  etc.,  R  Co.,  19  Wend-  584. 

Some  cases  go  so  far  as  to  hold  that  even  a  small  sum  to  meet  current 
travelling  expenses  is  not  baggage.  Davis  «.  Michigan,  etc.,  R.  Co.,  22  UL 
278;  Grant  v,  Newton,  1  B.  D,  Smith,  95. 

Presents. — The  Ionic,  5  Blatch.  688;  Nevins  o.  Bay  State  Steamboat  Co., 
4  Bosw.  225. 

Toys.— Hudston  v.  Midland,  etc.,  R  Co.,  10  Best  &  S.  504;  s.  c,  L.  R^ 
4  Q.  B.  366. 

Bedding. — Connolly  «.  Warren,  106  Mass.  146;  Macraw  v.  Great  Western 
E  Co.,  L.  R  6  Q.  B.  612;  Texas,  etc.,  R  R  Co.  e.  Ferguson,  9  Am.  &  Eng. 


1S2  ST.  LOUIS,  BTC,  BY.  CO.  V.  CLEABY. 

R  R.  Gas.  395;  But  see  Hinchbohn  «.  Hambuig  American  Packet  Co.,  S 
Jones  &  Sp.  621 ;  Ouimit  v.  Henshaw,  85  Yt.  604. 

Engravings. — Neyins  «.  Bay  State  Steamboat  Ck>.,  4  Bosw.  225. 

Papart  of  Value.— Thomas  d.  Great  Western  R.  Co.,  14  Upp.  Can.  Q.  Bw 
889;  Phelps  v.  London,  etc.,  R.  Co.,  19  C.  B.  821. 

Property^  of  Other  Persons. — Ordinarily  a  passenger  cannot  include  in  his 
bagffage  the  effects  of  other  persons.  If  be  does  so  a  railroad  company  will 
not  be  responsible  for  loss  or  injury.  First  National  Bank  v.  Marietta,  etc., 
R.  Co.,  20  Ohio  St.  260;  Weed  v.  Saratoga,  etc.,  R.  Co.,  19  Wend.  534; 
Dexter  v.  Syracuse,  etc.,  R.  Co.,  42  N.  T.  826;  Chicago,  etc.,  R.  Co.  v.  Boyle, 
78  111.  510;  Mississippi,  etc.,  R  Co.  d.  Kennedy,  41  Miss.  671;  Dunlap  «.  La- 
tematlonal  Steamboat  Co.,  98  Mass.  871;  Becker  «.  Oreat  Eastern  R.  Co.,  L^ 
R.  5  Q.  B.  241. 

But  members  of  the  same  family  trayelling  together,  may  carry  each  others 
effects.  Dexter  «.  Syracuse,  etc.,  R  Co.,  42  N.  T.  826;  Curtis  «.  Delaware, 
etc.,  RCo.,  74  N.  Y.  116. 

When  Railroad  Company  Becomes  Liable  as  Warehouseman. — ^A  passen- 
ger is  bound  to  call  for,  claim  and  take  away  his  baggage  within  a  reason- 
able time ;  if  he  fails  so  to  do  the  company  may  deposit  the  baggage  in  a  safe 
place  and  be  thereafter  liable  as  warehouseman  only.  Mattison  e.  New  Yoric, 
etc.,  R  Co.,  57  N.  Y.  552;  Chicago,  etc.,  R  Co.  e.  Fairclough,  52  111.  106; 
Bumell  V.  New  York,  etc.,  R  Co.,  45  N.  Y.  184;  Bartholomew  e.  St.  Louis, 
etc.,  R  Co.,  58  Dl.  227;  Mote  9.  Chicago,  etc.,  R  Co.,  27  Iowa,  22;  Ross  e. 
Missouri,  etc.,  R  Co.,  4  Mo.  App.  588;  Dimminny  f>.  New  York,  etc.,  R  Co., 

49  N.  Y.  546;  Roth  v.  Buffalo,  etc.,  R.  Co.,  84  N.  Y.  548;  Chicago,  etc.,  R. 
Co. «.  Boyle,  78  111.  510;  Holdridge  «.  Utica,  etc.,  R  Co.,  56  Barb.  191; 
Louisville,  etc.,  R  Co.  «.  Mahan,  8  Bush.  184;  Jones  e.  Norwich  Trans.  Co., 

50  Barb.  198;  Penton  «.  Grand  Trunk  R  Co.,  26  Upp.  Can.  Q.  B.  867; 
Patscheider  e.  Oreat  Western  R  Co.,  L.  R,  8  Exck.  Div.  158. 

But  until  the  goods  are  stowed  in  a  place  of  safety  the  railroad  company  re- 
mains liable  as  a  common  carrier.  Mote  «.  Chicago,  etc.,  R  Co.,  27  Iowa,  23; 
Bartholomew  f>,  St.  Louis,  etc.,  R  Co.,  58  111.  227 ;  Chicago,  etc.,  R  Co.  9.  Fair- 
dough,  52  ni.  106;  Mattison  v.  New  York,  etc.,  R  Co.,  57  N.  Y.  552. 


St.  Loinsy  Kanbab  City  Ain>  Nobthiebn  By.  Go. 

V. 

Cleaby. 

(77  MuBouH  BepwrU,  684.) 

A  written  contract,  containing  provisions  limiting  the  liability  of  a  rail- 
toad  company,  as  a  common  carrier,  in  the  transportation  of  cattle :  EbUdy  in 
the  absence  of  fraud  or  mistake,  to  be  the  sole  evidence  of  the  final  agree- 
ment of  the  parties,  and  binding  upon  the  shipper,  although  signed  by  him 
after  the  cattle  were  loaded  into  the  cars  with  a  previous  verbal  understand- 
ing as  to  the  terms  of  shipment,  and  presented  to  him  for  signature  when 
there  was  no  sufficient  time  for  its  examination  before  the  departure  of  the 
train. 

An  instruction,  submitting  a  question  of  law  to  the  court  sitting  as  a  jury. 
Is  properly  refused. 
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An  inBtmction,*  which  is,  under  the  pleadings  and  evidence,  a  mereabftrac- 
tion,  IB  properly  refused. 

Appbal  from  Carroll  Circuit  Court. 
Hale  and  Eads  for  appellant. 
Wells  H.  Blodgett  for  respondent. 

NoBTON,  J. — ^This  suit  was  instituted  in  the  circuit  court  of  Oar- 
roU  conntyr,  to  recover  of  defendant  the  sum  of  $126.50,  for  trans- 
porting six  car  loads  of  cattle  from  Kansas  City  to  Norbome. 

It  is  averred  in  the  petition  that  plaintiff  and  defendant  entered 
into  a  special  contract  in  writing,  wnereby  the  plaintiff  undertook 
to  transport  for  defendant  six  car  loads  oi  cattle  from  Kansas  City 
to  Norbome  at  $20.50  per  car,  which  it  was  averred  was  a  reduced 
rate,  in  consideration  of  the  undertaking  and  agreement  of  defend- 
ant to  take  care  of  said  cattle  while  on  the  trip,  load  and  unload 
the  same  at  his  own  risk  and  expense,  and  that  plaintiff  should  not 
be  responsible  for  any  loss,  damages  or  injury  which  might  happen 
to  said  freight  in  loading,  forwarding  or  unloading,  etc.  It  is  also 
avenged  that  in  said  contract  defendant  agreed  that  any  claim  for 
damages  that  might  accrue  under  said  contract,  should  be  made  in 
writing  to  the  general  freight  agent  of  defendant  within  five  days 
after  tne  cattle  were  unloaded  at  the  place  of  destination.  It  is 
also  averred  that  plaintiff  shipped  said  cattle  in  pursuance  of  the 
contract,  and  that  defendant  nas  failed  and  refused  to  pay  the  price 
agreed  upon. 

Defendant,  in  his  answer,  admitted  that  he  executed  the  con- 
tract aued  upon,  but  averred  that  before  the  same  was  executed  by 
him,  he  haa  verbally  agreed  with  plaintiff  afi  to  the  number  of 
cars,  the  price  to.be  paid  per  car,  the  time  of  shipping  the  stock 
and  the  manner  in  which  they  were  to  be  shipped,  and  that  after 
said  cattle  had  been  loaded  in  the  cars  under  said  verbal  contract, 
and  while  the  train  was  about  starting,  and  did  within  a  very  few 
minutes  thereafter  start,  the  contract  set  fortli  in  plaintiff's  petition 
was  presented  to  defendant  for  his  signature  ana  '^  under  the  im- 
pression that  said  written  contract  contained  substantially  the  con- 
tract that  had  been  previously  agreed  upon,  the  defendant,  not 
having  time  to  read  the  same  before  the  train  started,  si^ed  the 
same  without  any  knowledge  on  his  part  that  it  contamed  the 
reservations  and  exceptions  therein  contained."  The  answer  fur- 
iher  set  up,  by  way  of  counter-claim,  that  by  reason  of  delays, 
occasioned  by  the  negligence  of  plaintiff,  defendant's  cattle  were 
injured  to  the  amount  oi  $250,  which  he  asked  to  be  set  off  against 
plaintiff's  claim  and  for  judgment  in  his  favor  for  the  balance. 

The  cause  was  tried  by  the  court  without  the  intervention  of  a 
jury,  and  judgment  was  rendered  for  plaintiff  for  $125.50,  from 
which  defendant  has  appealed  to  this  court. 

On  the  trial,  evidence  was  introduced  tending  to  prove  the  aver* 
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ments  of  the  petition,  and  also  evidence  tending  to  prove  the  alle- 
gations of  the  answer,  and  the  only  ground  relied  upon  for  a  rever- 
sal of  the  judgment  is  the  action  of  the  court  in  refusing  the 
following  instructions  asked  bj  defendant : 

1.  If  the  cattle  referred  to  In  the  pleadings  and  testimony  were* 
actually  loaded  into  the  cars  of  plaintiff,  as  stated  in  the  answer, 
before  the  alleged  written  contract  was  signed,  and  were  received 
by  the  agent  oi  the  company  with  the  previous  verbal  understand- 
ing as  to  the  terms  of  shipment,  then  the  rights  and  liabilities  of 
the  parties  to  said  shipment  were  fixed,  and  the  liabilities  of  plain- 
tiff thereunder  as  common  carriers  were  not  modified  or  changed 
by  said  written  contract. 

2.  The  liability  of  plaintiff  in  this  case  is  that  of  a  common  car- 
rier, and  not  a  forwarder  merely,  and  the  stipulation  to  tliat  effect 
in  the  alleged  written  contract,  is  void. 

3.  The  cause  of  action  set  up  by  the  defendant  in  his  answer 
and  counter-claim  is  founded  on  the  alleged  wrongful,  willful  and 
negligent  acts  and  conduct  of  plaintiff,  and  not  on  the  written  con- 
tract set  up  in  the  petition. 

4.  If  the  defendant  had  not  the  time  before  the  alleged  depar- 
ture of  the  train  after  the  cattle  were  loaded,  to  examine  the 
printed  and  written  conditions  of  the  written  contract  set  up  in  the 
petition,  and  if  defendant  was  leaving  on  said  train  with  his  cattle, 
to  look  after  and  care  for  same,  then  any  conditions  or  stipulations 
in. said  contract  inconsistent  with  plaintiff's  general  liability  as  a 
common  carrier,  are  void. 

While  it  has  been  held  that  a  common  carrier  cannot  stipulate 
against  liability  for  damages  resulting  from  and  occasioned  by  his 
negligence,  it  has  also  been  held,  he  can  by  special  contract  with 
the  8hip]>er,  limit  his  liability.  Ketchum  v.  American  Ex.  Co., 
62  Mo.  390 ;  Read  v,  St.  Louis,  K.  C.  &  N.  Ry.  Co.,  60  Mo.  199 ; 
Rice  V.  Kansas  Pac.  Ryi  Co.,  63  Mo.  314 ;  Sturgeon  v.  St.  Louis, 
K.  C.  &  N.  Rv.  Co.,  65  Mo.  569.  It  was  held  in  the  case  of 
O'Bryan  v.  Kinney,  74  Mo.  125,  that  "  as  a  general  rule,  when 
goods  are  delivered  to  a  carriei-  for  transportation  and  a  bill  of  lad- 
ing or  receipt  is  delivered  to  the  shipper,  he  is  bound  to  examine 
and  ascertain  its  contents,  and  if  he  accepts  it  without  objection, 
he  is  bound  by  its  terms,  and  resort  cannot  be  had  to  prior  parol 
negotiations  to  vary  them.  That  he,  the  shipper,  did  not  read  the 
bill  of  lading  or  know  its  contents,  makes  no  difference  ;  he  might 
have  read  it  and  it  was  his  duty  to  do  so,  and  in  the  absence  of 
fraud  or  mistake,  the  writing  must  be  taken  as  the  sole  evidence  of 
the  final  agreement  of  the  parties."  The  same  principle  is  an- 
nounced in  the  case  of  Mulligan  v.  111.  Cent.  Ry.  Co.,  36  Iowa,  181, 
where  the  terms  of  a  bill  of  lading  were  sought  to  be  evaded  on 
the  ground  that  the  shipper  did  not  know  its  contents.  It  was 
held :  '^  It  not  appearing  that  any  fraud  or  imposition  was  prac- 
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tioed,  or  that  any  mistake  intervened,  the  plaintiff  mast  be  con- 
dofiively  presumed  to  have  been  acquainted  with  its  contents,  and 
if  he  did  not  do  so,  the  consequences  of  his  folly  and  negligence 
rest  upon  himself.  Courts  cannot  undertake  to  relieve  parties 
from  the  effects  of  such  inattention  and  want  of  care.  Ii  once 
they  should  enter  this  doubtful  domain,  it  is  impossible  to  foi*esee 
to  what  lengths  their  interference  might  be  pressed,  or  of  what 
limit  it  would  finally  admit.''  The  same  doctnne  is  announced  in 
the  cases  of  McMillan  v.  M.  S.  &  N.  I.  R  JR.  Co.,  16  Mich.  79; 
Grace  v.  Adams,  100  Mass.  505 ;  s.  c,  1  Am.  Bep.  181. 

Giving  force  and  effect  to  the  above  principles,  the  instmctions 
numbered  one  and  four  were  properly  refused. 

Instruction  number  two  was  properly  refused,  because  it  sub- 
mitted a  question  of  law  and  not  of  fact.  Whether  the  liability 
of  plaintiff  was  that  of  a  common  carrier  as  contradistinguished 
from  that  of  a  forwarder  was  determinable  by  the  facts,  and  the 
facts  upon  which  the  liability  of  plaintiff  4)s  a  common  carrier 
were  predicated  should  have  been  stated,  so  that  the  triers  of  the 
fact  could  determine  whether  such  facts  had  been  established  by 
the  evidence.  It  makes  no  difference  in  this  respect  that  the 
cause  was  tried  by  the  court  without  the  intervention  of  a  Jury, 
and  this  has  been  so  held  in  the  case  of  Cape  Girardeau  Co.  v, 
Harbison,  58  Mo.  90. 

As  to  the  third  instruction,  while  it  states  correctly  that  the 
cause  of  action  set  up  in  defendant's  answer  by  way  of  counter- 
claim, is  founded  upon  the  alleged  negligence  of  plaintiff,  it  is 
nevertheless  true  that  under  the  terms  of  the  contract  relied  upon 
bv  plaintiff,  defendant  was  bound  to  give  notice  in  writing  of  his 
daim  for  damages  to  the  general  freight  agent  within  five  days 
after  the  cattle  were  unloaded,  and  it  is  not  pretended  that  this 
wrs  done,  or  any  reason  shown  why  it  was  not  done,  and  it,  there- 
fore, follows  that  no  injury  could  nave  resulted  to  defendant  bv 
refusing  an  instruction  which,  when  considered  in  connection  with 
the  pleadings  and  evidence,  was  a  mere  abstraction. 

Judgment  affirmed,  in  which  all  concur,  except  Judge  Bay,  who 
was  of  counsel  in  the  case. 

SeeHdpldiis  «.  St  Iiouis  A  San  FnnolBco  Bj.  Co.,  and  note^  infia. 
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HopKnre 

V. 

St.  Louib  ahd  San  Franoiboo  Bt.  Oa 

(Adoanee  Gate,  Kemmu.     1888.) 

A«  entered  into  a  Terbal  contract  with  a  railroad  company  in  regard  to  the 
carriage  of  liye  stock  whereby  the  latter  agreed  to  allow  him  the  usual 
rebates  in  freight.  Subsequently,  upon  the  shipment  of  each  car  load  of  Uto 
stock,  a  bill  of  lading  was  delirered  containing  no  stipulations  for  such 
rebates.  In  an  action  by  A.  against  the  railrowl  company  to  recover  the 
amount  of  the  rebates,  held,  that  the  plaintiff  could  not  establish  by  parol  evi- 
dence the  fact  that  it  was  the  intention  of  the  parties  that  the  bill  of  lading 
should  operate  only  as  regajrds  the  liability  of  the  company,  and  that  as  to 
all  other  matters  the  written  contracts  were  subject  to  and  controlled  by 
the  previous  parol  agreement  Eieldy  therefore,  that  plaintiff  was  not  en- 
titled to  recover  the  rebates. 

The  plaintiff  with  leave  of  the  court,  filed  his  amended  bill  of 
particulars  against  the  St.  Louis  &  San  Francisco  Ry.  Co.,  alleg- 
ing that  the  latter  company  is  justly  indebted  to  the  plaintiff  in 
the  sum  of  $270. 

That  said  sum  is  and  was  at  the  commencement  of  this  action 
due  and  wholly  unpaid  ;  that  during  all  of  the  two  years  last  past 
said  defendant  was  and  now  is  operating,  controlling  and  manag- 
ing a  line  of  railroad  from  the  city  ox  Wichita,  in  the  State  of 
Kansas,  in  and  through  this  county  of  Wilson,  to  the  city  of  St. 
Louis,  in  the  State  of  Missouri ;  that  during  all  said  time  said  de- 
fendant was  and  now  is  engaged  in  the  business  of  common  car- 
riers, both  of  passengers  ana  of  live  stock  of  all  kinds,  and  other 
freights,  using  said  line  of  railroads  and  the  rolling  stock  thereto 
belonging  for  that  purpose.  That  during  a  portion  of  said  time, 
said  plaintiff  was  engaged  in  the  business  of  buying  hogs  and 
cattle,  and  shipping  the  same  from  said  county  of  Wibon  to  said 
city  of  St.  Louis,  in  the  cars  of  said  defendant,  and  over  said  de- 
fendant's line  of  railroad  aforesaid  which  shipments  amounted  to 
twenty-seven  ear  loads  of  stock  aforesaid ;  that  prior  to  the  ship- 
ping of  said  twenty-seven  car  loads  as  aforesaid,  the  said  plaintiff 
entered  into  an  agreement  and  contract  with  said  defendant,  by  the 
terms  of  which  agreement  said  defendant  was  to  carry  said  plain- 
tiff's stock  at  as  low  rates  and  for  the  same  price  per  car  that  de- 
fendant charged  and  actually  received  from  any  other  person  or 
persons  for  nke  services ;  that  plaintiff  was  to  have  and  receive 
the  same  rebates  and  drawbacks  that  the  defendant  gave  to  any 
other  person  or  shipper,  or  was  allowed  to  any  person  for  like 
shipments  over  said  line  of  railroad  during  the  time  and  times  said 
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J^kinliff  was  making  his  shipments.  Plaintiff  avers  that  said  de- 
endant  violated  said  agreement  in  this :  That  said  defendant 
charged  him,  the  said  plaintiff,  the  same  rate  per  car,  which  rate 
was  lull  schedule  rates ;  that  said  defendant  pretended  to  charge 
other  and  like  shippers  for  same  services,  but  which  was  in  fact 
ten  dollars  on  the  car  more  than  that  charged  to  and  received  from 
other  and  like  shippers ;  that  is  to  say  that  said  plaintiff  paid  $60 
from  Neodesha  in  tnis  conntv  and  $65  from  Fredonia  in  this  county 
to  St.  Louis  per  car,  when  in  truth  and  in  fact  said  defendant  charged 
and  received  from  other  and  like  shippers  only  $50  from  said 
Neodesha,  and  $55  from  said  Fredonia  to  said  city  of  St.  Louis 
per  car ;  that  said  difference  of  ten  dollars  on  the  car  was  made  by 
said  defendant  paying  and  causing  to  be  paid  to  said  shippers  a 
rebate  and  drawback  of  ten  dollars  on  a  car ;  that  said  plaintiff 
presented  to  said  defendant  his  claim  for  drawbacks  and  reoates  in 
the  manner  and  form  and  at  the  place  designated  and  required  by 
said  defendant,  and  in  the  manner  and  form  and  at  the  place  done 
by  other  and  like  shippers  for  similar  and  like  services,  but  that  said 
defendant  with  the  mtent  to  cheat  and  defraud  the  plaintiff,  did 
then  and  there,  and  has  ever  since  continued,  failed  and  refused  to 
pay  and  allow  said  rebate  and  drawback  or  any  part  thereof,  though 
said  plaintiff  had  shipped  all  of  said  twenty-seven  car  loads  of 
stock  as  aforesaid,  and  nad  paid  to  said  defendant  said  full  rate  of 
$60  and  $65  all  of  which  said  defendant  then  and  there  well  knew. 

Plaintiff  says  that  at  all  time  and  times  while  engaged  in  buving 
and  shipping  all  of  said  twenty-seven  car  loads  of  stock,  as  afore- 
said, he  relied  upon  the  statements  made  by  said  defendant  con- 
cerning the  rates  to  be  charged  by  said  defendant  and  upon  the 
agreement  and  contract  as  above  set  forth.  Plaintiff  therefore 
prays  judgment  against  said  defendant  for  the  sum  of  two  hundred 
and  seventy  ($270)  dollars  and  costs. 

The  defendant  made  answer  as  follows : 

Comes  now  the  defendant  by  its  attorney  and  having  obtained 
leave  therefore  for  his  answer  to  the  bill  oi  particulars,  says  that 
it  denies  each  and  every  allegation  in  said  bill  of  particulars  con- 
tained. 

For  a  further  defence  and  answer  defendant  alleges  that  prior 
to  receiving  each  car  of  stock  mentioned  in  said  bill  of  particulars, 
it,  the  St.  Liouis  &  San  Francisco  Ry.  Co.,  entered  into  a  contract 
in  writing  with  the  plaintiff  by  the  terms  of  which  the  said  defend- 
ant undertook  to  ship  each  car  of  stock  mentioned  at  the  sum  of 
$50  for  each  car  loaa,  and  it  was  further  stipulated  in  each  of  said 
contracts  that  in  consideration  of  said  rate  being  a  less  sum  than 
the  regular  rates  charged  from  said  points  to  the  city  of  St.  Lonis, 
the  said  plaintiff  assumed  all  risk  in  shipping  stock. 

To  this,  plaintiff  filed  the  following  reply : 

Kow  comes  the  plaintiff  and  for  answer  and  reply  says  that  he 


138 


HOPKINS  V.  ST.  LOUIS,  VTCy  BY.  OO. 


did,  at  the  time  of  ehipping  each  car  load  of  stock,  enter  into  a 
written  contract  with  said  defendant  in  manner  and  form  as  did  other 
and  like  shippers ;  that  a  copy  of  one  of  said  contracts  is  hereto 
annexed  marked  '^  A"  and  made  a  part  hereof ;  that  all  the  other 
written  contracts  made  betw^n  said  plaintiff  and  defendant  at  the 
time  of  shipping  were  similar  in  form,  save  as  to  dates,  number 
of  cars,  and  place  of  shipment,  and  price  per  car,  which  place  of 
shipment  was  sometimes  at  Fredonia,  and  in  that  case  the  price  per 
car  inserted  in  said  contract  was  $66  per  car.  Plaintiff  says  that 
each  of  said  written  contracts  only  operated,  and  it  was  the  under, 
standing  of  the  parties  thereto,  that  it  should  operate,  to  iix  the  re- 
sponsibility of  the  defendant  as  to  any  damages  said  plaintiff  might 
sustain  on  the  stock  so  shipped ;  that  the  same  consideration  was 
set  forth  in  the  written  contracts  of  said  other  and  like  shippers,  and 
as  it  is  the  custom  and  practice  of  said  defendant  to  do  and  make  in 
all  cases  of  like  shipments ;  that,  notwithstanding  said  written  con- 
tracts, said  defendants  paid  to  other  and  like  shippers  a  rebate  and 
drawback  of  ten  dollars  per  car ;  that  at  the  time  said  plaintiff 
entered  into  each  and  all  said  written  contracts,  he,  the  said  plain- 
tiff, relying  upon  the  prior  agreement  understood  and  believed  that 
he  would  and  should  be  entitled  to  receive  the  usual  rebates  and 
drawbacks  allowed  to  other  and  like  shippers. 
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RULES  AND  REQULATIONS  FOR  THE  TRANSPORTATION  OF 

LIVE  STOCK. 

live  stock  of  all  kinds  at  the  following  estimated  weights,  first 
class  rates :  One  horse,  mule,  or  homea  animal,  2000  lbs. ;  two 
horses,  mules,  or  homed  animals,  3500  lbs. ;  three  horses,  mule% 
or  horned  animals,  5000  lbs. ;  each  additional  animal  to  be  rated  at 
1000  lbs. ;  stsJlions  4000  lbs. ;  calves  and  sheep,  one,  two  hundred 
pounds,  but  in  no  case  less  than  50  cents ;  pigs  and  store  hogii 
actual  weight. 

In  case  the  owner  or  consignor  agrees  to  save  the  St.  Louis  ds 
San  Francisco  By.  Oo.  from  liability  for  any  or  all  of  the  cansea 
enumerated  in  the  following  oontraot,  and  afao  agreea  to  load, nn- 
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load,  feed,  water  and  attend  to  the  stock  himself,  etc.,  as  specified 
therein,  the  special  rates  of  tariff  based  on  such  contract  will  be 
given. 

Tlie  said  St  Louis  &  San  Fninciso  Ry.  Co.»  as  aforesaid,  will 
not  assume  any  liability  over  one  Imndred  dollars  per  head  <» 
horses  and  valuable  live  stock,  except  by  special  agreement. 

For  the  purpose  of  taking  care  of  the  stock  the  owner  or  men 
in  charge  will  be  passed  on  the  train  with  it,  and  all  pei*sons  thus 
passed,  are  at  their  own  risk  of  any  personal  injury  from  any  cause 
whatever,  and  must  sign  release  to  that  effect,  endorsed  on  con- 
tract. 

LIVE  STOCK  CONTRACT. 

Kbodbsha  Station,  August  2, 1880. 

This  agreement  made  between  the  St.  Louis  &  San  Francisco 
By.  Co.,  of  the  first  part,  and  J.  M.  Hopkins,  of  the  second  part 
witnesseth :  That  whereas  the  said  St.  Louis  &  San  Francisco  Ky. 
Co.,  as  aforesaid,  transports  live  stock  only  as  per  above  rules  and 
regulations,  now,  in  consideration  that  the  said  party  of  the  first 
part  will  transport  for  the  party  of  the  second  part,  two  car  loads 
of  hogs  to  the  St.  Louis  (Mo.)  station,  at  the  rate  oi  sixty  dollars  ($60) 
per  car  load,  the  same  being  a  special  rate,  lower  than  the  regular 
rates  mentioned  in  their  tariff,  the  said  party  of  the  second  part 
hereby  releases  said  party  of  the  first  part  from  the  liability  of  a 
common  carrier  in  the  transportation  ox  said  stock,  and  agrees  that 
such  liability  shall  be  only  that  of  a  private  carrier  for  hire, — and 
from  any  liability  for  any  delay  in  shipping  said  stock  after  the 
delivery  thereof  to  the  agent  of  said  party  of  the  first  part,  or  for  any 
delay  in  receiving  the  same  after  being  tendered  to  said  agent. 

And  said  party  of  the  second  part  hereby  accepts  for  such  trans- 
portation the  cars  provided  by  said  first  party  and  used  for  the 
shipment  of  said  stock,  and  hereby  assumes  all  risk  of  injury  which 
the  animals,  or  either  of  them,  may  receive  in  consequence  of  any 
of  them  being  wild,  unruly  or  weak,  or  maiming  each  other  or 
themselves,  or  in  consequence  of  heat  or  suffocation,  or  other  ill 
effects  of  being  crowded  in  the  cars,  or  on  account  of  being  in- 
jured by  the  burning  of  hay,  straw,  or  other  material  used  by  the 
owner  for  feeding  the  stock  or  otherwise,  and  all  risk  of  damage 
which  may  be  sustained  by  reason  of  any  delay  in  such  transpor- 
tation, ana  all  risk  of  escape,  or  robbery  of  any  portion  of  said 
stock,  or  of  loss  or  damage  irom  any  other  cause,  or  thing  not  re- 
sulting from  the  wilful  negligence  of  the  agents  of  the  party  of 
the  first  part. 

And  said  party  of  the  second  part  further  agrees  that  he  will 

load,  unload  and  re-load  said  stock  at  his  own  risk,  and  feed, 

water  and  attend  to  the  same  at  his  own  expense  and  risk  while 

it  is  in  the  stock-yards  of  the  party  of  the  first  part  awaiting 

10  A.  A  B.  B.  Om.— 9 
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nhipment  and  while  on  the  cars,  or  at  feeding  or  transfer  pointSi  or 
where  it  may  be  unloaded  for  any  purpose. 

And  it  is  further  agreed  that  said  party  of  the  second  part  will 
see  that  said  stock  is  securely  placed  in  the  cars  furnished,  and  that 
the  cars  are  safely  and  properly  fastened  so  as  to  prevent  the 
escape  of  said  stock  therefrom. 

And  it  is  further  agreed  that  in  case  the  said  party  of  the  first 
part  shall  furnish  laborers  to  assist  in  loading  and  unloading  said 
stock  at  any  point  they  shall  be  subject. to  the  orders  and  deemed 
the  employees  qf  the  said  party  of  the  second  part  while  so  assist- 
ing. 

And  for  the  consideration  before  mentioned,  said  party  of  the 
second  part  further  agrees  that  as  a  condition  precedent  to  his 
right  to  recover  any  damages  for  any  loss  or  injury  to  said  stock, 
he  will  give  notice  in  writing  of  his  claim  therefor  to  some  officer 
of  said  party  of  the  first  part,  or  its  nearest  station  a^ent  before 
oaid  stocK  is  removed  from  the  place  of  destination  above  men- 
tioned, or  from  the  place  of  delivery  of  the  same  to  said  party  of 
the  second  part,  and  before  such  stock  is  mingled  with  other  stock. 

This  contract  does  not  entitle  the  holder  or  other  parties  to  ride 
in  the  cars  of  any  train,  except  the  train  in  which  his  stock  referred 
to  herein  is  drawn  or  taken.  Neither  does  it  entitle  him  (and  the 
party  of  the  second  part  named  in  this  contract  expressly  so  stipu- 
lates, admits,  and  agrees)  to  return  passage  from  St.  Louis  to 
Neodesha,  unless  this  said  contract  is  presented  within  ten  days 
from  the  date  hereof.  Nor  does  it  entitle  any  person  except  the 
party  of  the  second  part  and  parties  who  accompany  him  in  charge 
of  said  stock,  for  the  purpose  of  assisting  him  in  taking  care  of 
the  same,  as  specified  in  and  upon  this  contract,  and  does  not  in- 
clude women,  infants  or  other  persons  unable  to  do  and  perform 
the  services  required  aj3  expressed  in  this  contract,  to  such  return 
passage  within  the  said  ten  days ;  the  object,  purpose  and  intent 
of  the  return  pass  being  to  enable  the  said  party  of  the  second 
part  hereto,  or  his  men  in  char^  as  expressed  in  contract,  and  no 
other  person,  to  return  to  Neodesha  thereon  at  any  time  within  ten 
days  from  date  hereof,  and  not  thereafter. 

And  it  is  further  stipulated  aed  agreed  between  the  parties 
hereto,  that  in  case  the  live  stock  mentioned  herein  is  to  be  trans- 
ported over  the  road  or  roads  of  any  other  railroad  company,  the 
said  party  of  the  first  part  shall  be  released  from  liability  of  every 
kind  after  said  live  stock  shall  have  left  its  road ;  and  the  said 
party  of  the  second  part  hereby  so  expressly  stipulates  and  agrees ; 
the  understanding  of  both  parties  hereto  bein^  that  the  party  of 
the  first  part  shall  not  be  held  or  deemed  liable  for  anytning 
beyond  the  line  of  the  St.  Louis  &  San  Francisco  Ry.  Co.,  except- 
ing to  protect  the  through  rate  of  freight  named  herein. 

The  evidence  that  the  said  party  of  the  second  part  after  a  full 
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iiDderBtanding  thereof  aeseats  to  all^the  conditions  of  the  forego- 
ing contract,  is  his  signature  hereto. 

M.  S.  Hilton,  Agent  for  St.  Louis  &  San  Fran- 
cisco Ry.  Co. 
J.  M.  HoPKms,  Shipper. 
Witness : 

J.  B.  Xeys. 
(Executed  in  duplicate.) 

At  the  September  term  of  the  court  for  1881,  the  case  was 
heard  on  the  motion  of  the  defendant  for  judgment  on  the  plead- 
ings. Judgment  was  entered  thereon  and  plaintifi  excepted  and 
now  brings  the  case  here. 

James  A  McHenry  for  plaintiff  in  error. 

S.  S.  Kirkpatrick  for  defendant  in  error. 

HoBTON,  C.  J. — If  we  can  saj  upon  the  pleadings  filed  by  the 
parties,  that  the  defendant  was  entitled  to  judgment,  it  cannot  be 
said  that  the  court  below  committed  any  material  error.  Douglas 
V.  Beneardt,  5  Kas.  392.  Prior  to  the  execution  of  the  written 
contract  set  forth  in  the  pleadings,  it  is  alleged  that  a  verbal  con- 
tract was  entered  into  between  plaintiflE  and  defendant,  whereby  if 
the  former  shipped  live  stock  over  the  lattei-'s  line  of  road  from 
Neodesha  and  Fredonia,  Kansas,  to  St.  Louis,  Missouri,  plaintiff  was 
to  have  the  usual  rebates  allowed  like  shippers  of  live  stock  over  the 
road.  This  verbal  contract  is  contrary  to  and  in  conflict  with  the 
subsequent  written  contract.  It  is  the  general  rule  that  oral  evi- 
dence is  not  competent  (in  the  absence  of  fraud  or  mistake)  to  show 
that  the  parties  stipulated  at  or  before  the  execution  of  the  written 
contract  for  something  contrary  to  what  is  there  expressed  or  to 
what  is  legally  implied.  While  it  is  true,  that  a  written  contract 
does  not  exclude  the  possibility  of  a  valid  contemporaneous  parol 
contract,  yet,  in  such  cases  the  parol  contract  must  be  separate  and 
independent  from  the  written  one,  and  must  in  no  respect  be  con- 
tradictory or  conflicting  therewith.  Again,  parol  evidence  is  some- 
times competent  to  explain  the  understanding  of  the  parties  where 
a  contract  is  partly  written,  and  partly  verbal,  but  in  the  case  at 
bar,  none  of  these  exceptions  apply.  PlaintiflE  could  not  recover 
upon  the  pleadings  unless  it  were  competent  for  him  to  establish 
by  oral  evidence  that  the  written  contracts  entered  into  by  him  at 
the  time  the  cars  of  stock  were  shipped  were  subject  to  and  con- 
trolled by  the  previous  parol  agreement.  This  could  not  be  done. 
Weeks  v.  Medler,  20  Kas.  57  ;  Eailway  v,  Maddock,  18  Kas.  646 ; 
Cornell  v.  Railway,  25  Kas.  613. 

The  lud^ment  of  the  district  court  will  be  affirmed. 

All  the  justices  concurring. 

PAfol  Evidence  to  Vary  Terms  of  Bill  of  Ladinj^. — ^The  bill  of  lading 
embodieB    the  contract  between  the  parties,  and  is  not  capable  of  being 
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altered  or  varied  by  parol  evidence  of  what  took  place  before  or  at  the  time 
of  concluding  the  contract  of  carnage.  Southern  Exprefls  Co.  «.  Dicksottf 
94  U.  S.  549;  Indianapolis,  etc.,  R.  Co.  «.  Remmy,  81  Ind.  618;  Oppenheimer 
«.  United  States  Ex.  Co.,  69  111,  62;  Long  9.  New  York  Central  R.  Co.,  50  N. 
Y.  76;  Belger  9.  Dinsmore,  51  N.  Y.  166;  CoUender  v.  Dinsmore,  55  N.  Y. 
200;  Pemberton  Co.  v.  New  York  Central  R.  Co.,  104  Mass.  144;  Hinckley 
f).  N.  Y.  Central  R.  Co.,  56  N.  Y.  429;  St.  Louis,  K  C.  &  N.  R.  Co.  «.  Cleary, 
supra.     But  see  Memphis  &  Montgomery  R.  Co.  v,  Jurey,  infra. 

Liability  cannot  be  Limited  after  Goods  once  Delivered  by  Subsequent 
Bill  of  Lading.— But  where  goods  are  shipped  under  a  parol  contract,  the 
carrier  cauuot  subsequently  limit  his  liability  by  delivering  a  bill  of  lading  to 
the  carrier  containing  clauses  to  that  effect.  Coffin  v.  New  York  Central  R. 
Co.,  64  Barb.  379 ;  Shelton  v.  Merchants'  Dispatch  Co.,  36  N.  Y.  527;  Bostwick 
V,  Baltimore,  etc.,  R.  Co.,  45  N.  Y.  712,  But  see  Hill  f>.  Syracuse,  eta,  R. 
Co.,  73  N.  Y.  351. 

Liability  cannot  be  Limited  after  Loss. — Where  the  goods  have  been  de- 
stroyed a  carrier  cannot  exempt  himself  from  liability  by  delivering  a  bill 
of  lading  with  clauses  limiting  his  liability.  Detroit,  etc.,  R.  Co.  e.  Adams, 
15  Mich.  458;  Gk>tt  «.  Dinsmore,  111  Mass.  45;  Wilde  f>.  Merchants'  Dis- 
patch Trans.  Co.,  47  Iowa,  247;  Cleveland,  etc.,  R.  Co.  v.  Perkins,  17  Mich. 
296. 

Supplementary  Parol  Contract. — ^It  is  competent  to  show  a  supplementary 
collateral  agreement  as  to  transportation  by  parol.  Dixon  «.  Columbus,  etc., 
R.  Co.,  4Biss.  187;  Chouteaux  o.  Leech,  18  Pa.  St.  224;  Baltimore,  etc., 
Steamboat  Co.  v.  Brown,  54  Pa.  St.  77;  Malpas  d.  London,  etc.,  R.  Co.,  L. 
R  1.  C.  P.  386. 

Fraud  or  Mistake. — ^Where  the  written  bill  of  lading  is  accepted  through 
fraud  or  mistake,  the  impression  left  on  the  mind  of  the  shipper  beins  that 
a  parol  agreement  which  he  has  entered  into  is  substantially  embodied,  the 
carrier  is  not  exempt  from  liability.  Strohn  e.  Detroit,  etc..  It.  Co.,  21  Wise. 
554. 
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(Adioanee  Ohm,  Supreme  (hurt  of^  the  United  8tate$,    May  5,  1884.) 

The  contract  of  a  common  carrier  to  transport  goods  may  be  by  parol  or  in 
writing.  Where  a  contract  in  writing  is  shown  not  to  be  the  contract  of  the 
parties,  it  may  be  varied  by  parol. 

When  it  is  called  upon  to  construe  a  paper  writing  open  to  construction, 
it  is  the  right  and  duty  of  the  court  to  look  not  only  at  the  language,  but  to 
the  subject-matter  ana  surrounding  circumstances. 

An  instruction  that  a  bill  of  ladmg  contained  no  restriction  upon  the  lia- 
bility of  a  railroad  company  as  a  common  carrier,  although  its  terms  said  It 
did,  hddj  not  erroneous  in  the  light  of  surrounding  circumstances. 

The  judgment  of  a  circuit  court,  which  appears  from  the  record  to  have 
been  right,  will  not  be  reversed  for  an  error  without  prejudice. 

The  payment  of  a  total  loss  by  an  insurer  works  an  equitable  assignment 
to  him  of  all  the  temed^  which  the  insured  has  against  a  common  carrier 
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for  the  destraction  of  property  entnuted  to  its  care.  The  suit  may  be 
brought  in  the  name  of  the  nominal  plaintiff,  and  the  party  beneficially  in- 
terested is  only  bound  to  establish  the  cause  of  action,  without  proof  of  hia 
equitable  right  of  recorery. 

The  effect  of  section  2891,  Alabama  Code,  is  to  make  the  party  for  whose 
use  the  suit  is  brought  dominus  litis,  and  to  give  it  the  rights  of  an  assignee 
of  the  cause  of  action. 

Under  section  2981,  Alabama  Code,  in  a  suit  brought  by  one  person  for 
the  benefit  of  another,  a  plea  of  payment  which  does  not  allegt;  a  payment 
to  the  beneficial  plaintiff,  or  to  the  person  holding  the  legal  tiih;  before  the 
former  acquired  nis  right,  is  bad,  and  a  demurrer  to  it  will  ha  Mistained. 

Where  a  charge  to  a  jury  contains  two  propositions,  only  one  of  which  is 
correct,  the  judgment  will  not  be  reyersea  upon  a  general  exception. 

Is  error  to  the  Circuit  Court  of  the  United  States  for  the  Mid- 
dle District  of  Alabama. 

The  defendants  in  error,  Jurey  and  Gillis,  brought  this  action 
for  the  use  of  the  Factors'  and  Traders'  Insurance  Company  against 
the  plaintiff  in  error,  the  Mobile  &  Montgomery  Ry.  Co.,  to  re- 
cover $12,000  for  the  failure  of  the  latter  to  deliver  certain  cotton 
which  had  been  placed  in  its  possession  as  a  common  carrier.  The 
complaint,  which  was  drawn  according  to  the  form  prescribed  by 
the  Code  of  Alabama,  was  as  follows:  '^  The  plaintins  claim  of  the 
defendant  the  sum  of  twelve  thousand  dollars  as  damages  for  the 
failure  to  deliver  certain  goods,  viz.,  one  hundred  and  ninety-seven 
bales  of  cotton,  weighing  ninety-six  thousand  nine  hundred  and 
thirty-six  pounds,  received  by  the  defendant,  as  a  common  carrier, 
to  be  delivered  to  the  plaintiffs  at  New  Orleans,  La.,  for  a  reward, 
which  it  failed  to  do."  The  railroad  company  pleaded  the  follow- 
ing pleas :  "  (1)  The  defendant,  for  answer  to  the  complaint,  says 
it  is  not  guilty  of  the  matters  alleged  therein.  (2)  For  further 
answer  to  the  complaint  the  defendant  says  that  the  plaintiffs,  the 
said  Jurey  and  Q-illis,  were  paid  the  damages  for  the  recovery  of 
which  this  suit  is  brought,  before  the  action  was  commenced.". 
The  plaintiffs  demurred  to  the  second  plea.  The  demurrer  was 
sustained.  The  cause  was  then  tried  on  an  issue  joined  on  the 
first  plea,  and  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiffs of  $10,344.25.  The  defendants  have  by  this  writ  of  error 
brought  the  judgment  under  review. 

David  Clopton  and  Thos.  G.  Jones  for  plaintiff  in  error. 

D.  S.  Troy,  H.  C.  Tompkins,  and  Henry  C.  Semple,  for  defend- 
ants in  error. 

Woods,  J. — ^AU  the  evidence  in  the  case  is  set  out  in  the  bill  of 
exceptions  taken  at  the  trial.  It  tended  to  show  the  following 
facts :  The  cotton  mentioned  in  the  complaint  was  delivered  at 
Montgomery,  Alabama,  by  the  defendants  in  error,  Jurey  & 
GilHs,  to  the  plaintiff  in  error,  the  railroad  company,  to  be  trans- 
ported to  New  Orleans,  and  there  delivered  to  the  shippers.  The 
cotton  consisted  of  264  bales.    The  train  upon  wnidi  it  was 
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shipped  was  made  up  as  follows :  There  were  eight  or  ten  box 
cars  next  to  the  engine  ;  behind  these  were  four  flats  loaded  with 
the  cotton,  not  covered  bj  tarpaulins ;  and  next  to  them,  and  last 
of  the  train,  was  a  cab  car  in  which  the  conductor  rode.  There 
were  two  men  with  buckets  of  water,  besides  the  conductor  and 
brakemen,  to  watch  the  cotton.  While  running  down  grade  at 
about  twenty  miles  an  hour,  and  when  the  engine  was  not  emitting 
any  sparks,  the  signal  to  halt  was  given  by  the  bell,  and  the  cotton 
was  discovered  to  be  on  fire.  Every  effort  was  made  to  stop  the 
train  as  soon  as  possible,  and  when  this  was  done,  th^hands  on  the 
train  did  what  tney  could  to  save  the  cotton ;  but  the  fire  was  too 
hot,  and  the  burning  cars  and  cotton  were  consumed.  The  woods, 
through  which  the  train  was  running  when  the  fire  occurred,  were 
on  fire,  and  the  woods  were  frequently  burning  along  the  defend- 
ant's road  at  that  time  of  the  year.  It  further  appeared  that  all 
the  cotton  loaded  on  the  platform  cara,  consisting  of  197  bales 
was  consumed,  and,  of  course,  never  delivered  to  Jurey  &  Gillis. 

The  contract  for  the  transportation  of  the  cotton  was  made  by 
Jurey  with  T.  K.»Scott,  the  agent  of  the  railroad  company  in 
Montgomery.  Jurey  testified :  "  I  arranged  with  Scott  to  take  the 
two  hundred  and  sixty  bales  to  New  Orleans  at  two  dollai*8  per 
bale.  When  the  cotton  was  ready  for  shipment  and  hauling  to 
the  railroad  depot  I  a^in  visited  Mr.  Scott  at  the  company's  office 
in  Montgomery,  in  order  to  ascertain  when  my  risk  ceased  and  that 
of  the  company  began,  and  Scott  answered  that  as  soon  as  the  cotton 
was  delivered  on  tlie  railroad  platform  the  cotton  would  be  at  the 
risk  of  the  company."  Jurey  further  stated  :  "  I  contracted  with 
the  railroad  company,  through  its  agent,  Mr.  Scott,  to  deliver  the 
cotton  in  New  Orleans  for  two  dollars  per  bale,  with  the  distinct 
understanding  that  it  was  at  the  railway  company's  risk  as  soon  as 
delivered  on  its  platform  at  Montgomery.  After  the  cotton  had 
been  destroyed  by  fire  I  saw  the  bill  of  lading  for  the  first  time, 
and  noticed"  that  risk  by  fire  was  excepted.  I  immediately  went 
to  Mr.  Scott  and  called  his  attention  to  it,  and  that  such  was  not 
our  agreement.  The  bill  of  lading  was  obtained  by  Mr.  C.  Hall, 
the  broker  in  the  premises.  I  paid  an  outside  rate  of  freight  in 
consideration  of  having  the  cotton  transported  without  any  excep- 
tions or  conditions."  He  further  stated  as  follows :  "  We  have 
been  paid  by  the  Factors'  &  Traders'  Insurance  Company,  of  this 
city  (New  Orleans),  by  reason  of  its  having  been  covered  under 
our  open  policy,  and  this  suit  is  for  the  use  and  benefit  of  that 
company  as  subrogee  of  our  rights,  because  we  reinsured  the  cot- 
ton in  that  company  notwithstanding  that  defendant  had  guaran- 
teed its  delivery.  Scott  testified  that,  while  the  cotton  was  being 
delivered  on  that  railroad  platform  at  Montgomery,  and  before  the 
the  signing  of  the  bill  of  lading,  Jurey  asked  him  if  the  company 
would  be  responsible  in  the  event  the  cotton  was  burned  on  the 
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platform  or  in  the  cars,  and  he  replied  it  would  be  in  either  event, 
Crenshaw  Hall  testified  that  he  was  a  cotton  broker  in  Mont- 
gomery, and  acted  for  Jurey  in  delivering  the  cotton  at  the  rail- 
road company's  depot ;  that  he  made  no  agreement  and  had  no 
understanding  with  the  railroad  company  in  regard  to  the  rate  of 
freight,  but  simply  sent  the  cotton  to  the  depot  by  order  of  Jurey  , 
Jurey  told  him  that  he  himself  would  make  the  contract  with  the 
railroad  company,  as  he  thought  he  could  get  better  rates.  "When 
the  cotton  was  all  delivered  at  the  depot,  witness  received  a  bill  of 
lading  therefor.  When  the  bill  was  delivered  to  him,  Jurey,  ac- 
cording to  his  recollection,  was  in  the  country,  ten  miles  from 
Montgomery,  and  did  not  return  until  news  had  been  received  of 
the  burning  of  the  cotton.  The  bill  of  lading  was  signed  in  the 
handwriting  of  M.  H.  Sayer,  u  freight  clerk  at  the  depot  of  the 
railroad  company  in  Montgomery.     It  was  as  follows  : 

"Mobile  and  Montgomery  Railway  Company. 

"Received  from  C.  Hall,  two  hundred  and  sixty-four  (264J  bales 

cotton, of  which  are  in  bad  order,  marked  as  stated  oelow, 

and  consigned  to  Jurey  &  Gillis,  to  be  transported  and  delivered 
to  same,  New  Orleans,  at  the  rate  of .  And,  in  considera- 
tion of  the  above  rate,  it  is  agreed  upon  and  distinctly  understood 
that  the  shipper  releases  the  Mobile  &  Montgomery  Ry.  Co.  and 
connections  from  all  liabilities  for  any  loss  or  damage  that  may  oc- 
cur from  the  bursting  of  ropes  and  bagging,  old  damage,  wet,  or 
from  fire  while  upon  tlieir  roads." 

Then  followed  a  statement  of  the  number  of  bales  of  cotton  and 
the  marks.  At  the  foot  of  the  bill  were  the  words  and  figures  : 
"  Frt.  $2.00  bale." 

The  court,  of  its  own  motion,  among  other  instrnctions,  gave 
the  jury  the  following :  "  That  the  ground  taken  in  argument  by 
counsel  for  the  railroad  company  was  not  the  law ;  to  wit,  if  Jurey 
&  Gillis,  before  the  commencement  of  the  suit,  had  been  paid  by 
the  Factors'  and  Traders'  Insurance  Co.,  as  insurers,  paying  the  loss 
it  had  insured  against,  and  if  Jurey  &  Gillis  had  no  interest  in  the 
recovery,  then. the  insurance  company  was  the  real  plaintiflE,  and 
the  burden  of  proof  was  on  it  to  show  the  jury,  by  satisfactory 
evidence,  how  much  it  had  so  paid  ;  and  that  if  it  failed  to  do  so, 
or  to  give  the  jury  evidence  to  enable  them  to  determine  satisfac- 
torily what  its  loss  or  damage  was,  then  nothing  more  than  nomi- 
nal damages  could  be  recovered."  The  court  further  charged  the 
jury,  of  its  own  motion,  that  if  the  plaintiffs  were  entitled  to  re- 
cover, the  measure  of  the  damages  would  be  the  value  of  the  cotton 
at  New  Orleans,  where  it  was  to  have  been  delivered,  together 
with  interest  on  said  sum  so  ascertained,  at  the  rate  of  eight  per 
cent  per  annum,  from  the  time  when  the  cotton  ought  to  have 
been  delivered.     The  court,  at  the  instance  of  the  plaintiff's  coun- 
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3el,  gave  the  following  instrnction  :  "  That  the  paper  read  in  evi- 
dence bj  the  defendant  as  a  bill  of  lading,  contains  no  restriction 
upon  the  liability  of  the  defendant  as  a  common  carrier." 

The  defendant  asked  the  court  to  give  the  jury  the  following 
instructions  :  "  (1)  If  the  jury  find  from  the  evidence  that  Jurey 
&  Gillis  insured  said  cotton  in  and  by  the  Factors'  &  Traders'  In- 
surance  Co.,  for  whose  use  this  suit  is  brought,  then,  upon  the  loss 
of  the  cotton  by  fire,  and  payment  of  the  insurance  money  by  the 
insurance  company  to  Jurey  &  Gillis,  the  insurance  company  was 
subrogated  to  the  rights  of  Jurey  &  Gillis,  and  can  maintain  a  suit 
in  the  name  of  Jurey  &  Gillis  for  their  use, to  recover  the  amount 
paid  by  them  to  Jurey  &  Gillis;  but  upon  these  facts  the  plaintiffs 
cannot  recover  under  the  complaint  in  this  case,  and  if  the  jury- 
find  such  to  be  the  facts,  they  must  find  for  the  defendant.  (2) 
If  the  jury  find  from  the  evidence  that  Jurey  &  Gillis  were  paid 
by  the  Factors'  &  Traders'  Insurance  Co.  (for  whose  use  this  suit 
is  brought)  before  this  suit  was  brought,  for  the  damages  sustained 
by  Jurey  &  Gillis  by  the  burning  of  the  cotton,  then  the  plaintiffs 
cannot  recover  in  this  action  and  under  the  complaint  in  this 
case."     The  court  refused  to  give  either  of  these  instructions. 

The  first  assignment  of  error  argued  by  the  counsel  for  plain- 
tiffs  in  error  relates  to  the  admission  in  evidence  of  the  testimony 
of  Jurey  and  Scott,  in  respect  to  the  terms  of  the  contract  by 
which  the  railroad  company  undertook  to  transport  the  cotton  of 
the  defendants  in  error  to  New  Orleans.  The  contention  is  that 
tiie  bill  of  lading  was  the  contract,  and,  being  in  writing,  no  parol 
evidence  could  be  received  to  vary  its  stipulations.  Sefore  this 
rule  can  be  applied  the  contract  in  writing  must  be  shown  to  be 
the  contract  oi  the  parties.  One  of  the  vital  questions  in  the  case 
was,  what  was  the  contract  between  the  parties?  No  particular 
form  or  solemnity  of  execution  is  required  for  a  contract  of  a  com- 
mon carrier  to  transport  goods.  It  may  be  by  parol,  or  it  may  be 
in  writing ;  in  either  case  it  is  equally  binding.  Amer.  Transp. 
Co.  V,  Moore,  5  Mich.  368 ;  Shelton  v  Merchant's  Dispatch  T.  Co. 
59  N.  T.  258 ;  Roberts  v.  Riley,  15  La.  Ann.  103.  The  defend- 
ants in  error  insisted  that  the  contract  between  them  and  the  rail- 
road company  was  by  parol ;  that  it  was  made  between  Jurey  and 
the  defendants  in  error,  and  by  Scott  for  the  railroad  company, 
and  denied  that  the  bill  of  lading  was  the  contract,  and  alles^d 
that  it  had  never  been  delivered  to  the  defendants  in  error,  out 
only  to  Hall,  who  was  not  authorized  to  make  a  contract  for  them. 
It  18  plain,  upon  this  statement  of  the  controversy,  that  evidence 
of  the  parol  contract  was  perfectly  competent,  and  it  was  a  question 
to  be  decided  by  the  jury  whether  the  understanding,  as  detailed 
by  the  witnesses,  or  the  bill  of  lading  expressed  the  agreement  of 
the  parties.  The  evidence  that  the  contract  was  by  parol,  and  was 
not  the  contract  expressed  in  the  bill  of  lading,  came  from  Jnrej^ 
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OD6  of  the  defendants  in  error,  and  from  Scott,  the  agent  of  the 

Slaintifi  in  error,  between  whom  it  was  made,  and  was  not  contra- 
icted.  The  contention  that  this  evidence  should  have  been  ex- 
cluded, is  certainly  not  based  on  any  solid  ground.  There  is 
nothing  in  this  assignment  of  error  for  which  the  judgment  should 
be  reversed. 

The  next  contention  of  the  plaintiffs  in  error  is  that  the  court 
erred  in  instructing  the  jury  '*  that  the  paper  read  in  evidence  by 
the  defendant  as  a  bill  of  lading  contains  no  restriction  upon  the 
liability  of  the  defendant  as  a  common  carrier."  It  is  insisted  thkt 
the  purport  of  the  charge  is  that,  independent  and  irrespective  of 
the  parol  evidence,  and  upon  its  face,  the  contract  contains  no  re- 
striction. But  such  is  evidently  not  the  meaning  of  the  instruc- 
tion, because  the  words  of  the  bill  of  lading  cleany  import  an  ex- 
eeption  to  the  liability  of  a  common  carrier.  What  the  court  must 
have  meant  was  that,  in  view  of  the  circumstances  under  which 
the  bill  of  lading  was  executed,  as  detailed  by  the  uncontradicted 
evidence  of  the  witnesses,  taken  iu  connection  with  the  fact  that 
the  rate  of  freight,  which  is  stated  to  be  the  consideration  for  the 
exception,  is  left  blank  in  the  body  of  the  bill  of  lading,  it  was  not 
the  intention  of  the  parties  to  the  contract  that  the  railroad  com- 
pany should  be  exempted  from  any  of  the  liabilities  of  a  common 
carrier.  The  court  was  called  upon  to  construe  a  paper  writing. 
It  must  be  conceded  that  the  writmgwas  open  to  construction.  It 
was  the  right  and  duty  of  the  court,  in  order  to  decide  upon  its 
meaning,  to  look  not  only  to  the  language  employed,  but  to  the 
subject-matter  and  surrounding  circumstances.  Barreda  v.  Silsbee,' 
21  How.  161 ;  Nash  v.  Towne,  5  Wall.  689 ;  Canal  Co.  v.  Hill,  15 
Wall.  94.  When,  therefore,  the  court  was  required  to  state 
authoritatiyely  to  the  jury  the  nieaning  of  the  l)ill  of  lading,  it 
cannot  be  presumed  that  it  shut  its  eyes  to  the  strong  light  thrown 
on  it  bv  the  facts  attending  its  execution,  or  that  its  instruction  is 
to  be  mterpreted  as  applying  only  to  the  words  of  the  contract. 
It  must  be  presumed  that  the  court  used  all  proper  means  to  ascer- 
tain the  true  meaning  of  the  bill  of  lading,  and  we  think  its  in- 
terpretation, in  view  of  all  the  circumstances  of  the  case,  was  the 
rignt  one. 

The  next  ground  upon  which  the  plaintiffs  in  error  ask  a  revei-sal 
of  the  judgment  is  tne  refusal  of  the  court  to  give  the  charges 
nombered  2  and  4  as  requested  by  the  plaintiff  in  error.  The 
argument  in  support  of  this  assignment  is  as  follows :  Section  2891 
of  the  Code  oi  Alabama  provides:  *'In  all  cases  where  suits  are 
brought  in  the  name,  of  the  person  having  the  legal  right,  for  the 
use  of  another,  the  beneficiary  must  be  considered  as  the  sole  party 
in  the  record."  In  no  part  of  the  body  of  the  complaint  is  there 
any  ayerment  showing  in  what  way  and  by  what  meaiis  the 
Factors^   A    Traders'   Insurance  Co.  acquired  an  interest  in  this 
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rait  or  a  right  to  bring  this  action  in  the  name  of  the  owners  of 
the  cotton  for  their  nse,  or  that  they  have  any  interest  in  the  suit  ; 
and  as  the  evidence  shows  that  the  Factors'  &  Traders'  Insnranoe 
Co.  acquired  their  right  to  bring  a  suit  against  a  carrier  by 
having  paid  their  insurance  liability  to  Jnrey  &  Gillis,  which  was 
a  secondary  liability,  the  carrier  being  primarily  liable,  the  form 
of  complaint  adoptea  in  this  case  was  not  sufficient ;  that  the  com- 
plaint should  state  with  certainty  the  facts  showing  the  right  of 
the  insurance  company  to  brin^  the  action  and  the  amount  of  the 
recovery  to  which  they  are  entitled.  The  ground  of  their  conten- 
tion is  that  the  recovery  must  be  limited  to  the  amount  paid  by 
the  insurance  company  to  the  defendants  in  error,  and  that  the 
burden  is  on  the  insurance  company  to  prove  what  sum  was  so 
paid.  This  is  an  attempt  to  reverse  the  jud^ent  of  the  circuit 
court  on  a  question  of  pleading.  The  record  in  the  case,  in  our 
opinion,  shows  that  the  plaintiff  in  error  made  a  contract  for  the 
transportation  of  the  cotton  of  the  plaintiffs,  with  no  exception  of 
the  carrier's  common-law  liability ;  that  it  did  not  deliver  the  cot- 
ton, for  the  value  of  which  this  suit  is  brought ;  that  the  cotton 
was  destroyed  while  in  the  possession  of  the  plaintiff  in  error,  and 
was  a  total  loss;  and  that  the  loss  has  been. paid  to  the  defendants 
in  error  by  the  insurance  company.  Under  these  circumstances, 
as  it  plainly  appears  on  the  face  of  the  record  that  the  judgment 
of  the  circuit  court  was  right,  it  would  not  be  reversed  for  an 
error  which  could  not  possibly  have  worked  any  injury  to  the 
plaintiff  in  error.  Brobst  v.  Brock,  10  Wall.  519 ;  Decatur  Bank 
V.  St.  Louis  Bank,  21  Wall.  294. 

But  we  are  of  opinion  that  the  ground  upon  which  this  assign 
ment  of  error  is  based  is  not  tenable,  which  is  that  the  recovery 
must  be  limited  to  the  amount  paid  by  the  insurance  company  to 
the  defendants  in  error,  and  tnat  the  burden  is  on  the  insurance 
company  to  show  how  mu^h  it  paid.  Although  the  sait  is  brought 
for  the  use  of  the  insurer,  and  it  is  the  sole  party  beneficially  in- 
terested, yet  its  rights  are  to  be  worked  out  through  the  cause  of 
action  wliich  the  insured  has  against  the  common  carrier.  The 
legal  title  is  in  the  insured,  and  the  carrier  is  bound  to  respond  for 
all  the  dainaijes  sustained  by  the  breach  of  his  contract.  If  only 
part  of  the  loss  has  been  paid  by  the  insurer,  the  insured  is  entitlea 
to  the  residue.  How  the  money  recovered  is  to  be  divided  be* 
tween  the  insured  and  the  insurer  is  a  question  which  interests 
them  alone,  and  in  which  the  common  carrier  is  not  concerned. 
The  payment  of  a  total  loss  by  the  insurer  works  an  equitable 
assignment  to  him  of  the  property,  and  all  the  remedies  which  the 
insured  had  against  the  carrier  for  the  recovery  of  its  value.  Ma- 
son V.  Sainsbury,  8  Doug.  61 ;  Yates  v,  Whyte,  4  Bing.  N.  C,  272; 
Clark  V,  Hundred  of  Blything,  2  Bam.  &  C.  254 ;  ^tna  Ins.  Co. 
V.  Tyler,  16  Wend.  885 ;  Atlantic  Ins.  Co.  v.  Storrow,  5  Paige,  285. 
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This  rule  is  so  strictly  applied  that  when  two  ships  belonging  to 
the  same  owner  came  into  collision  with  each  other,  and  one  of 
them  sank  and  became  a  total  loss,  it  was  held  that  the  insurers  of 
the  lost  ship  did  not,  upon  their  payment  of  a  total  loss,  become 
entitled  to  make  any  claim  for  the  loss  against  the  insured  as  the 
owner  of  the  ship  in  fault  in  the  collision,  for  their  right  existed 
only  through  the  owner  of  the  ship  insured,  and  not  independently 
of  him,  and  as  he  could  not  have  sued  himself  they  could  have  no 
remedy  against  him.  Simpson  v.  Thompson,  3  App.  Cas.  279. 
See,  also,  briobe  Ins.  Oo.  v.  Sherlock,  26  Ohio  St.  50. 

In  Gales  v.  Hailman,  11  Pa.  St.  515,  it  was  held  that  a  shipper 
who  has  received  from  the  insurer  the  part  of  the  loss  insured 
against,  might  sue  the  carrier  on  the  contract  of  bailment,  not  only 
in  his  own  right  for  the  unpaid  balance  due  himself,  but  as  trustee 
for  what  has  been  paid  by  the  insurer  in  ease  of  the  carrier,  and 
upon  the  trial  of  such  a  case  the  court  will  restrain  the  carrier  from 
setting  up  the  insurer's  payment  of  his  part  of  the  loss  as  partial 
satisfaction. 

Insurers  of  a  ship  which  has  been  run  down  and  sunk  by  the 
fault  of  another  ship,  are,  upon  their  payment  of  a  total  loss,  sub- 
rogated to  the  right  of  the  insured  to  recover  therefor  against  the 
owners  of  the  latter  vessel,  and  if  their  policy  was  a  valued  one, 
their  payment  of  this  value  will  give  them  the  whole  spes  recup- 
erandi,  and  the  right  to  the  whole  damages,  though  the  insured 
vessel  was,  in  fact,  worth  a  larger  sum  than  the  valuation  named 
in  the  policy.  North  of  England  Ins.  Ass'n  v.  Annstrong,  L.  R. 
5  Q.  B.  244.     See,  also,  Clark  v.  'W;il8on,  103  Mass.  227. 

The  authorities  above  cited  which  relate  to  marine  policies  ap- 
ply, as  well  as  the  other  cases  cited,  to  the  question  in  liand,  for  m 
Hall  u  Railroad  Cos.,  13  Wall.  367,  it  was  held  that  *'  there  is  no 
reason  for  the  subrogation  of  insurers  by  marine  policies  to  the 
rights  of  the  assured  against  a  carrier  by  sea  which  does  not  exist 
in  support  of  a  like  subrogation  in  case  of  an  insurance  against  fire 
on  land." 

We  are  of  opinion,  therefore,  that  the  recovery  in  this  case 
might  properly  have  been,  as  it  was,  for  the  entire  loss  sustained 
by  the  nominal  plaintiffs,  without  regard  to  the  amount  of  insur- 
ance paid.  The  only  effect  of  the  provision  of  section  2891,  Code 
of  Alabama,  is  to  make  the  party  for  whose  use  the  suit  is  brought 
dominus  litis,  and  to  give  it  the  same  rights  as  if  it  were  the  as- 
agiee  of  the  cause  of  action.  Its  recovery  is  on  the  nominal  plain- 
wFs  cause  of  action.  But  as  there  is  no  formal  assignment,  and 
the  suit  is  in  the  name  of  the  nominal  plaintiff,  the  party  benefici- 
aDy  interested  is  onl^  bound  to  establish  the  cause  of  action,  with- 
out proof  of  his  equitable  right  to  the  recovery. 
It  follows  from  these  views  that  the  complaint  was  suflScient  for 
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the  case  as  presented  by  the  evidence,  and  that  the  evidence  tended 
to  sustain  the  case  stated  in  the  complaint. 

The  next  ground  for  reversal  argued  bv  the  plaintiff  in  error  is 
that  the  circuit  court  erred  in  sustaining  the  demurrer  to  the  second 
plea.  It.  has  already  been  stated  that,  under  the  Code  of  Alabama, 
whem  a  suit  is  brought  in  the  name  of  the  person  having  the  legal 
right  for  the  use  of  another,  the  beneficiary  must  be  considered  as 
the  sole  party  to  the  record.  In  view  of  this  provision  of  the 
statute,  in  a  suit  brou&fht  by  one  person  for  the  use  of  another,  a 
plea  of  payment  which  does  not  allege  a  payment  to  the  beneficial 
plaintiff,  or  a  payment  to  the  pei'son  holding  the  legal  title,  before 
the  person  holding  the  beneficial  interest  acquired  his  right,  is 
clearly  bad.  The  plea  which  was  adjudged  insufficient  makes 
neither  of  these  averments,  and  was  therefore  bad.  The  object  of 
the  plea  seems  to  have  been  to  raise  the  question  whether  the  pay- 
ment by  the  insurer  to  the  insured,  for  property  lost  while  in  tne 
possession  of  a  common  carrier,  discharged  the  liability  of  the  com- 
mon carrier.  If  the  plea  was  based  on  any  such  theory,  the  views 
we  have  expressed  show  that  it  did  not  present  a  bar  to  the  present 
action. 

The  last  assignment  of  error  which  we  shall  notice  is  based  on 
the  charge  of  the  court,  to  the  effect  that  "  the  measure  of  dam- 
ages would  be  the  value  of  the  cotton  in  New  Orleans,  where  it  was 
to  have  been  delivered,  together  with  interefet  on  said  sum  at  8  per 
cent  per  annum  from  the  time  when  the  cptton  ought  to  have  been 
delivered."  The  error  alleged  is  that  the  rate  of  interest  should 
have  been  placed  at  5  per  cent,  which  is  the  legal  rate  in  Louisi- 
ana, where  the  contract  was  to  be  performed,  and  not  at  8  per 
cent,  which  was  the  legal  rate  in  Alabama,  where  the  contract  was 
made. 

Conceding  that  the  charge  in  respect  to  the  rate  of  interest  was 
erroneous,  the  judgment  should  not  be  reversed  on  account  of  the 
error.  The  charge  contained  at  least  two  propositions :  First. 
that  the  measure  of  damages  was  the  value  of  the  cotton  in  New 
Orleans,  with  interest  from  the  time  when  the  cotton  should  have 
been  delivered ;  second,  that  the  rate  of  interest  should  be  8  per 
cent.  It  is  not  disputed  that  the  firet  proposition  was  correct.  But 
the  exception  to  tne  charge  was  general.  It  was  therefoi-e  inef- 
fectual. It  should  have  pointed  out  to  the  court  the  precise  part 
of  the  charge  that  was  objected  to.  "  The  rule  is  that  the  matter 
of  exception  shall  be  so  brought  to  the  attention  of  the  court,  be- 
fore the  retirement  of  the  jury  to  make  up  their  verdict,  as  to  en- 
able the  judge  to  correct  any  error,  if  there  be  any,  in  his  instruc- 
tions to  them."  Jacobson  v.  State,  56  Ala.  151.  "When  an 
exception  is  reserved  to  a  charge,  which  contains  two  or  more  dis- 
tinct or  separable  propositions,  it  is  the  duty  of  counsel  to  direct 
the  attention  of  the  court  to  the  precise  point  of  objection."    South 
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6  N.  A.  R.  Co.  V.  Jones,  66  Ala.  507.     So,  in  Lincoln  v.  Claflin, 

7  Wall.  132,  this  conrt  said  :  "  It  is  possible  the  court  erred  in  its 
charge  upon  the  subject  of  damages  in  directing  the  jury  to  add 
interest  to  the  value  of  the  goods.  .  .  .  But  the  error,  if  it  be  one, 
cannot  be  taken  advantage  of  bj  the  defendants,  for  they  took  no 
exception  to  the  charge  on  that  ground.  The  charge  is  inserted 
at  length  in  the  bill.  ...  It  embraces  several  distinct  propositions, 
and  a  general  exception  cannot  avail  the  party  if  any  one  of  them 
is  correct." 

On  these  authorities  we  are  of  opinion  that  the  ground  of  error 
under  consideration  was  not  well  saved  by  the  bill  of  exceptions. 
Many  other  grounds  of  error  have  been  assi^ed,  though  not 
ai^ed  by  counsel  for  the  plaintiff  in  eiTor.  Sut  what  we  have 
8aid  covers  most  of  them.  The  others  are  not  well  taken.  We 
find  no  error  in  the  record.  The  judgment  of  the  circuit  court  is 
therefore  affirmed. 

Contract  of  Carriage — Parol  Evldeneai — As  to  the  admissibility  of  parol 
erideoce  to  vary  or  contradict  the  terms  of  a  written  contract  for  the  trans- 

S>rtation  of  goods,  see  St.  Louis,  E.  0.  &  N.  R.  Co.  v.  Oleary,  supra;  and 
opkins  V.  St.  Louis  &  San  Francisco  H.  Co.  and  note,  supra. 

Carriers — Insurance  Company — Subrogation. — Where  goods  entrusted  to 
a  common  carrier  have  been  destroyed  by  fire  while  in  its  custody,  the  insur- 
ance company  which  has  insured  them  may,  upon  paying  the  loss,  recoTer 
in  turn  the  amount  so  paid  from  the  carrier  without  proving  any  wrongful 
act  on  its  part.  Hall  &  Long  v.  Railroad  Cos.,  13  Wall.  867;  Gates  v.  Hail- 
man,  11  Pa.  St.  515. 

Fires — Insurance  Company — Subrogation. — The  same  principle  holds  true 
in  case  of  the  payment  of  a  loss  by  an  insurance  company  occasioned  by  a 
fire  negligently  communicated  by  the  sparks  of  a  railroad  locomotive  to 
property  adjacent.  Hart  e.  Western  R.  R.  Corp.,  18  Mete.  90;  Peoria 
Manne  &  Fire  Ins.  Co.  e.  Frost,  87  Dl.  888;  Bean  e.  Atlantic  &  St.  L.  R.  Co. 
58  Me.  82;  Connecticut  Fire  Ins.  Co.  d.  Erie  R.  Co.,  78  N.  T.  890.  Swarthout 
e.  Chicago  &  N.  W.  R.  Co.,  49  Wise.  625 ;  Brighthope  R.  Co.  e.  Rogers,  8  Am. 
ft  £ng.  R.  R.  Cas.  710. 

Form  of  Suit. — The  payment  of  the  loss  works  an  e<|uitable  assignment  to 
the  insurance  company  of  the  claim  against  the  carrier,  and  this  should  be 
prosecuted  by  the  insurer  as  trustee  or  to  the  use  of  the  insurance  company. 
Gates  V,  Hailman,  11  Pa.  St.  515;  Hart  f>.  Western  R.  R  Corp.,  18  Mete.  99; 
Rockingham  Mutual  F.  I.  Co.  t.  Bosher,  89  Me.  258;  Peoria  Marine  &  Fire 
Ina.  Co.  9.  Frost,  87  HI.  888;  Connecticut  Mutual  L.  I.  Co.  e.  N.  T.  &  N.  H. 
R.  Co.,  25  Conn.  265;  Bean  e.  Atlantic  &  St.  L.  R.  Co.,  58  Me.  82;  Conn.  F. 
L  Co.  «.  Erie  R.  Co.,  78  N.  T.  899;  JStna  Ins.  Co.  e.  Hannibal  &  St.  J.  R. 
Co.,  8  Dill.  C.  Ct.  1.  But  see  Swarthout  9.  Chicago  &  N.  W.  R.  Co.  40 
Wise.  625. 

Life  Inauranoe— No  Subrogations — ^But  where  a  railroad  company  has  neg- 

Ugeatly  caused  the  death  of  a  person,  an  insurance  company  paying  the 

amount  of  a  policy  upon  the  life  of  deceased,  is  held  to  have  no  claim  against 

the  nulroad  company.    Conn.  Mutual  L.  I.  Co.  «.  N.  T.  &  N.  H,  R  Oo,.  25 

CooJL  SM;  Insurance  Co.  «•  Brame,  95  U*  8.  754. 
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Oabstaibb 
MsoHAinos  AND  Tradkbs'  Ins.  Go. 

{Adiwmce  Ceue,  Tailed  Statet  OireuU  Court,  D.  Maryland.    June  4,  1888.) 

Under  an  open  policy  of  insurance  on  goods  while  in  transit  by  railroad,  it 
was  stipulated  that  the  insurance  company  should,  in  case  of  loss,  be  subro- 
gated to  all  claims  against  the  carrier.  Certain  goods  covered  by  the  policy 
were  destroyed  in  a  railroad  collision,  having  been  shipped  under  a  bill  of 
lading  which  provided  that  in  case  of  loss,  by  which  the  railroad  company 
incurred  any  liability,  the  railroad  company  should  have  the  benefit  of  any 
insurance  which  miffht  have  been  effected  on  the  ^oods.  Hdd,  in  an  action 
by  the  insured  against  the  insurance  comj>any,  that  he  could  not  recover, 
having,  by  the  biU  of  lading,  defeated  the  right  of  subrogation  against  tiie 
carrier,  to  which  the  insurance  company  was  entitled. 

■ 

John  H.  ThomaB  for  plaintifib. 

John  S.  Tyson  and  S.  T.  Wallis  for  defendant 

Morris,  J. — In  my  judgment,  one  of  the  defenses  set  np  in 
this  case  is  fatal  to  the  plaintiffs'  right  to  recover,  and  I  shall  con* 
sider  bnt  that  ene.  The  suit  is  brought  to  recover  from  the  insur- 
ance company  the  value  of  goods  which  were  lost  while  in  transit 
from  Peoria  to  Philadelphia  by  railroad,  in  consequence  of  the  car 
in  which  they  were  earned  being  wrecked  by  a  collision  with  other 
cars.  This  was  one  of  the  risks  insured  against  under  the  open 
policy,  and  the  written  indorsement  thereon,  issued  by  the  deien- 
dant  to  the  plaintiffs.  The  policy  was  for  one  year  and  was  issued 
several  months  before  these  goods  were  shipped,  and  both  the 
policy  and  the  written  indorsement  thereon,  expressly  stipulate  that 
the  insurance  company  in  case  of  loss,  is  to  be  subrogated  to  all 
claims  against-  the  transporter  of  the  merchandise. 

Now,  the  bill  of  lading  under  which  the  plaintiffs  claim  the 
goods  provides  that  in  case  of  loss,  by  which  the  carrier  incurs  any 
liability,  the  carrier  shall  have  the  full  benefit  of  any  insurance 
which  may  have  been  effected  upon  or  on  account  oi  the  goods. 
Of  course,  this  agreement  in  the  bill  of  lading  is  not  an  agree- 
ment that  insurance  shall  be  effected ;  but  if  insurance  is  effected, 
and  the  holder  of  the  bill  of  lading  gets  compensation  from  the 
insurer,  it  would  seem  clear  that,  unless  the  stipulation  is  void,  the 
holder  of  the  bill  of  lading  must  be  defeated,  to  the  extent  of  the 
compensation  which  he  has  so  obtained,  in  any  action  which  he 
may  bring  against  the  carrier.  If,  therefore,  the  plaintiffs  should 
recover  in  this  suit  compensation  from  the  insurance  company,  the 
agreement  in  the  bill  of  lading,  if  valid,  has  made  it  impossible  for 
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them  to  do  what,  hy  both  the  printed  and  the  written  clauses  of  the 
policy,  they  agreed  to  do,  namely,  to  subrogate  the  insurance  com- 
pany to  their  claim  against  the  carrier.  They  have  in  effect  agreed 
with  the  insurance  company  to  subrogate  it  to  their  claim  against 
the  railroad,  and  have  also  agreed  with  the  railroad  to  subrogate  it 
to  any  claim  they  may  have  against  the  insurance  company.  This 
result  can  be  avoided  only  by  showing  that  the  agreement  in  the 
bill  of  lading  is  one  which  the  carrier  is  not  permitted  to  make. 
And  counsel  for  plaintiffs  have  strongly  argued  that  the  agreement 
is  Yoid,  because  it  results  in  enabling  the  carrier  to  escape  liability 
for  negligence.  It  is  not  denied  that  a  carrier  may,  by  direct  con- 
tract, msure  himself  against  losses  arising  from  his  own  negligence 
in  the  transportation  of  goods,  and  two  cases  have  been  cited  in 
which  it  has  been  held  that  he  may  lawfully,  by  special  agreement 
with  the  shipper,  stipulate  that  he  shall  have  the  benefit  of  any  in- 
surance effected  by  the  shipper.  No  case  to  the  contrary  has  been 
brought  to  my  attention. 

In  Mercantile  Mut.  Ins.  Co.  v.  Calebs,  20  N.  T.  173  (1859),  the 
insurer  who  had  paid  the  loss,  and  who  would  have  been  subrogated 
to  all  the  rights  of  the  shipper  of  the  goods  against  the  carrier,  was 
defeated  in  an  action  against  the  carrier  solelv  and  distinctly  upon 
the  ^ound  that  such  an  agreement  in  the  bill  of  lading  was  valid 
and  binding.  It  is  contended  that  this  decision  is  not  an  authority 
in  courts  which  do  not  (as  the  New  York  courts  do)  uphold  con- 
tracts made  by  carriers  exempting  them  from  liability  for  negli- 
gence. This  case  is,  however,  cited  with  approval  in  several  text- 
Dooks  on  the  law  of  carriers,  and  it  does  not  appear  that  it  has 
ever  been  questioned. 

The  case  of  the  Phoenix  Ins.  Co.  v.  Erie  &  Western  Transp. 
Ck).,  decided  by  Judge  Dyer,  in  the  United  States  circuit  court  for 
the  eastern  district  of  Wisconsin  (1879),  reported  in  Lawson, 
Carr.  382,  is  a  very  carefully  considered  decision  of  a  federal 
court,  in  which  the  question  was  distinctly  made  under  circum- 
stances most  favorable  for  the  insurance  company.  It  was  there 
conceded  to  be  law  that  the  carrier  could  not  stipulate  for  exemp- 
tion from  liability  for  negligence,  and  it  was  a  fact  found  by  the 
court  that  the  loss  had  occurred  through  the  negligence  of  the 
carrier,  against  whom  the  owner  might  have  recovered.  But  the 
court  held  that,  as  the  carrier  could  have  insured  himself  against 
the  peril  by  which  the  loss  happened,  although  the  negligence  of 
his  servants  was  the  cause  of  it,  there  was  no  rule  of  law  which 
forbade  his  contracting  for  the  benefit  of  the  insurance  effected  by 
the  shipper.  These  two  cases  would  have  to  be  disregarded  by  any 
court  which  should  permit  this  defendant  to  be  subrogated  to  the 
rights  of  the  plaintin,  and  to  recover  against  the  carrier  after  hav- 
ing paid  the  loss  claimed  in  this  suit;  and  I  should  therefore  have 
not  only  to  doubt  the  correctness  of  these  two  decisions, — which  I 
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am  not  prepared  to  say  I  do,' — ^but  to  be  clearly  conyinoed  that  they 
were  wrongly  decided,  before  I  could  rule  tliat  the  defendant,  on 
paying  the  insurance  claimed,  could  have  the  benefit  of  that  Bub- 
ro^tion  which  the  plaintiffs  expressly  agreed  it  should  have. 

The  insurance  company,  being  practically  in  the  position  of  a 
surety  (Hall  v.  Railroad  Cos.,  13  Wall.  367),  and  having  a  right  to 
the  subrogation,  and  the  plaintiffs  having,  by  the  terms  of  the  biU 
of  lading  under  which  they  claim  the  ffoods,  defeated  that  right^ 
they  cannot  be  allowed  to  recover  in  this  action. 

Verdict  for  defendant. 

See  Rintoul «.  New  York  Central^  etc.,  R.  R  Co.,  and  note, 


RorroTTL 

V. 

New  Tobk  Central  and  H.  R.  R.  Co. 

{Ad/Donce  Ccae^  OirewU  Court,  8.  D.  New  York.    Augtut  d4,  1888.) 

A  common  carrier  cannot  lawfully  stipulate  for  exemption  from  responsi- 
bility for  the  negligence  of  himself  or  his  servants. 

When  a  thing  is  shown  to  be  under  the  management  of  the  defendant  or 
his  servants,  and  the  accident  is  such  as  in  the  ordinary  course  of  things 
does  not  happen  if  those  who  have  the  management  use  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of  explanation  by  the  defendants, 
that  the  accident  arose  from  want  of  care. 

A  clause  in  a  bill  of  lading  which  provides  that  the  carrier  who  is  lenilly 
liable  for  any  damage  shall  have  the  benefit  of  any  insurance  that  may  nave 
been  effected  upon  the  damaged  goods,  is  not  axi  unreasonable  and  unjust 
exemption  from  liability  for  negligence,  and  may  be  enforced. 

George  W.  Wingate  for  plaintiffs. 
Frank  Loomis  for  defendants. 

Shipman,  J. — This  is  an  action  at  law,  which  was  tried  by  the 
conrt  upon  an  agreed  statement  of  facts,  a  trial  by  jury  having 
been  waived,  by  written  stipulation  of  the  parties.  The  facts 
which  were  agreed  by  the  parties,  and  which  were  found  by  the 
court  to  be  true,  are  as  follows : 

^'  The  following  facts  are  agreed  upon  for  the  purposes  of  the 
trial  of  the  above-entitled  action : 

^'  (1)  The  plaintiffs  are  partners  in  business  at  Olasgow,  Scot- 
land, under  tne  firm  name  of  P.  Rintoul  A  Sons,  and  are  citizens 
and  residents  of  Oreat  Britain. 

^^  (2)  The  defendants  are  a  corporation  formed  pursuant  to  ^be 
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Ws  6i  the  State  of  Ke^  York,  and  own  and  operate  the  ranroads 
known  as  the  New  York  Central  Bailroad  and  the  Hndson  Brrttr 
Baiboad.  together  extending  from  the  city  of  Buffalo  to  the  dty 
of  New  X  ork,  in  Baid  State. 

*'(S)  That  on  the  thirtieth  day  of  Jnly,  1880,  the  Yeager  MSH- 
iDg  Co.  of  St.  Lonis,  Misfioari,  at  said  St.  Louis,  having  previously 
obtained  from  the  Merchants'  Dispatch  Transportation  Co.  a  rate 
for  the  carriage  of  1400  sacks  of  flour,  the  property  of  the  plain- 
tiffs, from  St.  Louis  to  Glasgow,  and  delivered  said  flour  to  one  of 
the  railroad  companies,  connections  of  the  Merchants'  Dispatch 
Transportation  Co.,  operating  a  railroad  eastward  from  St.  Louis, 
and  designated  by  said  companv,  and  obtained  a  memorandum  re- 
ioeipt  for  said  flour  from  said  railroad  company,  surrendered  said  re- 
ceipt to  one  Eugene  Field,  the  several  agent  at  St.  Louis  of  the 
Merchants'  Dispatch  Transportation  Co.  and  the  Allan  Line  Steam- 
ship Co.,  and  ootained  from  him  a  certain  bill  of  lading  numbered 
*  145 '  (to  be  produced  by  the  plaintiffs^.  That  thereafter  said  mill- 
ing company  indorsed  said  bill  of  ladmg  to  the  plaintiffs. 

*^  (4)  That  the  Merchants'  Dispatch  Transportation  Co.,  on  said 
thirtieth  day  of  July,  1880,  was  a  joint-stock  association,  neither 
owning  nor  operating  any  railroad  or  railroads,  but  engaged  in  the 
business  of  contracting  for  the  carriage  of  goods  between  points  ' 
on  many  of  the  railroads  of  the  United  States,  and  in  procuring 
the  execution  by  the  companies  owning  or  operating  said  ndlroads 
of  said  contracts,  and  having  contracts  with  said  railroad  companies 
for  the  execution  of  contracts  for  the  transportation  of  goods  made 
by  them,  the  said  Merchants'  Dispatch  Transportation  Co.,  all 
which  facts  were,  at  and  before  said  thirtieth  day  of  July,  1880, 
well  known  to  the  said  Yeager  Milling  Co. 

^  (5)  That  in  the  course  of  the  transportation  of  said  flour  by 
die  connections  of  the  said  Merchants'  Dispatch  Transportation 
Co.,  from  St.  Louis  eastward,  the  defendants,  one  of  saia  connei^- 
tions,  received  said  flour  at  Buffalo  to  transport  the  same  to  Albany, 
and  there  to  deliver  the  same  to  the  Boston  &  Albany  B.  B.  Co., 
another  of  said  connections,  to  be  thence  transported  to  East  Boston. 

"  (6)  That  during  the  transportation  of  said  flour  by  the  defend- 
ants, me  same,  on  uie  fourth  of  August,  1880,  was  in  a  car  of  one 
of  defendants'  trains  which  had  stopped  at  Palmyra,  New  York, 
£or  water  for  the  engine,  when  the  rear  of  said  train  was  run  into 
by  another  train  of  the  defendants,  and  the  car  containing  saijl 
flour,  and  said  flour,  were  destroyed  by  fire  caused  by  such  oouiffion, 

^  (7)  That  the  value  of  said  flour  was  $1016. 

^  (8)  That  prior  to  the  destruction  of  said  flour  as  aforesaid,  an 
insurance  had  been  effected  by  the  plaintiffs  on  said  flour  with  the 
Phoenix  Insurance  Co.  of  New  York  to  the  full  value  of  said  flour. 

^^  (9)  That  after  the  destruction  of  said  flour,  and  bef 6re  the 
commeacement  of  this  action,  the  plaintiffs  received  from  SMid 
!•▲.  AKROaa.— 10 
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inBorance  company  the  said  insarance  on  said  flour  to  ibe  faH 
amount  of  the  value  of  said  flour. 

"  Wingate  ife  CuUen,  Plaintifis'  Attorneys. 
^'  Frank  Loomis,  Defendants'  Attorney. 
''  Nsw  YoBK,  April  28,  1888. " 

The  bill  of  lading  contained  the  following  terms  and  conditionsi 
which  are  material  to  the  case : 

'*'  That  the  said  Merchants'  Dispatch  Transportation  Co.,  and  its 
connections,  which  receives  said  nroperty,  shall  not  be  liable  .  .  . 
for  loss  or  damage  by  wet,  dirt,  nre,  .  .  .  nor  for  loss  or  damage 
of  any  article  or  property  whatever,  by  flre  or  other  casualty,  whOe 
in  transit,  .  .  .  nor  for  loss  or  damage  bv  fire,  collision,  or  the 
dangers  of  navigation  while  on  seas,  rivers,  lakes,  or  canals.  .  .  . 

^' It  IB  further  stipulated  and  agreed  that,  in  case  of  any  loss, 
detriment,  or  damage  done  to  or  sustained  by  any  of  the  property 
herein  receipted  for  during  such  transportation,  whereby  an^  legal 
liability  or  responsibility  snail  or  may  be  incurred,  that  company 
alone  shall  be  held  answerable  therefor  in  whose  actual  custody  the 
same  may  be  at  the  time  of  the  happening  of  such  loss,  detriment, 
or  damage,  and  the  carrier  so  liable  shall  have  the  full  benefit  of 
any  insurance  that  may  have  been  effected  upon  or  on  account  of 
«aid  goods.  .  .  . 

^'NonoB.  In  accepting  this  bill  of  lading,  the  shipper  or  the 
agent  of  the  owner  of  the  property  carried  expressly  accepts  and 
agrees  to  all  its  stipulations,  exceptions,  and  conditions,  whether 
written  or  printed." 

1.  The  fundamental  principle  which  is  applicable  to  the  foi^ 

Sing  facts  is  stated  in  the  conclusions  of  the  supreme  court  in 
dlroad  Co.  v.  Lockwood,  17  Wall.  367,  as  follows : 

"  First,  that  a  common  carrier  cannot  lawfully  stipulate  for  ex- 
emption from  responsibility,  when  such  exemption  is  not  just  and 
reasonable  in  the  eye  of  the  law ;  second,  that  it  is  not  just  and 
reasonable  in  the  eye  of  the  law  for  a  common  carrier  to  stipulate 
for  exemption  from  responsibility  for  the  negligence  of  himself  or 
his  servants." 

The  exemption  in  the  bill  of  lading  from  the  liability  of  the  land 
carrier  for  fire  or  other  casualty  does  not  include  exemption  from 
liability  for  a  casualty  which  was  caused  by  the  negligence  or  want 
of  care  of  the  carrier  in  whose  custody  the  property  was  at  the 
time  of  the  happening  of  the  damage. 

2.  The  presumption  from  the  facts  which  are  contained  in  the 
agreed  statement  is  that  the  fire  and  injury  were  caused  by  the 

i  negligence  of  the  defendants,  and  this  presumption  was  not  rebutted. 
'^  When  the  thing  is  shown  to  be  under  the  management  of  the  de- 
fendant or  his  servants,  and  the  accident  is  such  as  in  the  ordinary 
eonrse  of  thin^  does  not  happen  if  those  who  have  the  manage- 
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ment  use  proper  care,  it  affords  reasonable  evidence,  in  the  absence 
of  explanation  bj  the  defendants,  that  the  accident  arose  from  want 
of  care."  Scott  v.  Dock  Co.,  3  Hurl.  &  0.  596 ;  Transp.  Co.  v. 
Downer,  11  WalL  129 ;  Rose  v.  Stephens  &  Condit.  Transp.  Co., 
11  Fed.  Sep.  438.  The  defendant  was,  therefore,  liable  to  the 
plaintiff  for  the  damage  occasioned  by  such  negligence. 

3.  The  remaining  question  is  whether  the  clause  in  the  bill  of 
lading  which  provides  that  the  carrier  who  is  legally  liable  for  any 
damage  shall  have  the  benefit  of  any  insurance  that  may  have 
been  effected  upon  the  damaged  goods,  shall  be  so  construed  as  to 
give  the  benefit  of  the  insurance  to  a  carrier  whose  ne^lisence 
caused  the  injury,  or  whether  such  a  contract,  so  construed,  is  not 
an  unjust  and  unreasonable  exemption  from  liability  for  negligence. 

The  argument  of  the  plaintiff  is  to  the  effect  that  such  a  contract 
virtually  protects  the  carrier  from  liability  arising  from  his  negli- 
gence, because  the  owner  of  property  in  transit  is  compelled,  as  a 
prudent  business  man,  to,  insure  against  the  accidental  injuries  for 
which  the  carrier  is  not  liable,  and  therefore  if  the  contract  is 
valid  the  carrier  has  indirectly  nnd  covertly, "but  securely,  protected 
himself  against  the  injurious  consequences  of  his  want  ox  cai*e  by 
an  insurance  for  which  he  did  not  pay,  and  on  account  of  which 
there  is  no  evidence  of  a  reduction  of  the  rates  for  freight.  It  does 
not  seem  to  me  that  such  a  contract  is  unreasonable,  because : 

(1)  It  is  not  one  of  exemption  from  liability.  The  owner  is  under 
no  obligation  to  insure ;  he  is  not  compelled  to  furnish  indemnity 
to  the  carrier ;  and,  if  he  insures,  can  make  a  limited  contract  of 
insurance  which  does  not  cover  losses  through  the  carrier's  ne^li- 

fence.  There  is,  therefore,  no  contract  of  exemption  against  Tia- 
ility  for  loss  by  negligence,  no  agreement  that  the  carrier  shall  be 
protected  or  be  indemnified,  but  tne  contract  simply  is  that,  in  the 
contingency  of  insurance,  a  consequent  benefit  wul,  in  case  of  loss, 
result  to  the  carrier. 

(2)  It  is  not  unfair  to  the  owner.  The  carrier  is  at  liberty  to  in- 
sure his  interest  in  the  property  intrusted  to  his  care,  and  the  fact 
that  he  may  obtain  an  indemnity  from  a  third  person  by  means  of 
the  owner's  policy  is  not  unfair  to  the  owner,  unless  the  obtaining 
such  indemnity  is,  in  reality,  made  compulsory  upon  him,  because 
the  owner  ^^  can  equitably  receive  but  one  satisfaction"  for  the  loss 
of  his  goods.  Hart  v.  Kailroad  Corp.,  13  Mete.  99.  If  it  was  a 
part  of  the  bill  of  lading  that  the  owner  must  insure  for  the  benefit 
of  the  carrier,  such  condition  would  be  unf  ah*. 

(3)  The  contract  is  not  necessarily  unfair  to  the  insurers. 

At  common  law,  the  owner  who  has  been  paid  in  full  or  in  part 
for  his  loss  by  the  insurance  company,  may  sue  the  carrier  upon  the 
contract  of  bailment,  and  as  to  so  much  of  the  amount  recovered 
from  the  carrier  as  is  in  excess  of  a  full  satisfaction  of  the  loss,  the 
owner  will  be  a  trustee  for  the  insurance  company.    It  seems  that 
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.the  effect  of  the  clause  in  the  bill  of  lading  which  ia  now  under 
ooninderation  is  to  provide  that  the  owner  in  snch  circamstances  is 
not  a  trustee  for  the  insurance  company,  but  a  trustee  for  the  car- 
rier. If  such  a  contract  is  enterea  into,  without  fraudulent  con- 
cealment of  the  facts  from  the  insurers,  of  which  there  is  no  evi- 
dence in  this  case,  it  cannot  properly  be  considered  unjust  or  un- 
reasonable, because  the  insurance  company  obtains  its  remedy,  not 
by  virtue  of  a  contract  of  its  own  with  the  carrier,  but  through  the 
owner's  contract,  and  its  right  depends  upon  or  is  subject  to  the 
agreement  made  hj  the  owner  witn  the  carrier,  which  he  is  at  lib- 
erty to  make  to  suit  his  own  interest,  provided  there  is  no  fraudu- 
lent concealment  from  the  insurers.  They  can,  in  view  of  thia 
E revision  in  bills  of  lading,  modify  the  contract  which  they  have 
eretofore  customarily  made  with  the  insured,  and  the  result  will 
probably  be  that  the  insurers  will  also  make  provisions  in  their 

Eolicies,  by  virtue  of  which  insurance  on  property  in  transit  will 
ave  a  limited  character. 

In  the  absence  of  any  contract  on  the  subject,  if  the  insured 
owner  accepts  payment  from  the  insurers,  they  ^^  may  use  the  name 
of  the  assured  in  an  action  to  obtain  redress  from  the  carrier,  whose 
failure  of  duty  caused  the  loss."  The  right  rests  upon  ^  the  doo- 
trine  of  subrogation,  dependant,  not  at  all  upon  privity  o|  contract^ 
but  worked  out  through  the  ri^ht  of  the  creditor  or  owner."  The 
suit  cannot  be  in  the  name  of  me  insurers.  Hall  v.  Railroad  Oos., 
18  Wall.  367;  Hart  v.  Railroad  Corp.,  18  Mete.  99;  Mercantile 
Mut.  Ins.  Co.  V.  Calebs,  20  N.  Y.  178;  Conn.  Mut.  Life  Ins.  Go. 
V.  Railroad  Co.,  25  Oonn.  266.  By  the  contract  in  question  the 
owner  agrees  that,  as  between  him  and  the  carrier,  the  latter,  when 
he  has  paid  for  the  loss,  may  have  the  benefit  of  the  insurance. 
This  contract  will  probably  interfere  with  the  benefit  which  the 
insurer  would  otherwise  obtain  by  virtue  of  being  subrogated  to 
the  rights  of  the  owner,  or  of  having  an  equitable  assi^ment  of 
the  owner's  interest  in  the  policy ;  but  the  mere  fact,  in  the  ab- 
sence of  fraud,  that  the  insurers  may  not  occupy  the  same  position 
which  thev  would  have  had  if  the  provision  had  not  been  inserted, 
is  not  sufficient  to  justify  an  opinion  that  the  provision  is  unrea- 
sonable. 
^   The  amount  of  the  premium  and  the  amount  received  by  the 

flaintiffs  from  the  insurance  are  not  given  in  the  agreed  statement, 
am  inclincxl  to  the  opinion  that  the  owner  is  only  bound  to 
account  to  the  carrier  for  the  net  avails  of  the  insurance,  and  if 
those  avails  were  less  than  the  value  of  the  goods,  a  balance  would 
still  be  due  from  the  defendant.  But  as  the  finding  simply  says 
that  the  plaintifb  received  from  the  insurers  the  full  value  of  the 
flour,  I  cannot  assume  that  the  net  avails  were  not  a  full  indemnily 
for  the  loss. 
I    The  defendant  is  liable  for  the  amount  of  the  loss, 
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the  8nm  which  the  plaintiff  has  already  received  bj  way  of  indem* 
ttity,  and  a8  the  entire  amount  of  the  foes  has  been  paid,  the  plain- 
tiff is  entitled,  under  the  contract,  to  receive  nothing  more. 
Judgment  is  to  be  entered  for  the  defendant. 

Carrier  cannot  Exempt  himielf  from  Liability  for  Negligences— It  is  well 
aettled  ia  the  United  States  courts  that  a  carrier  can  by  special  contract  ez« 
empt  himself  from  liability  for  all  loss  except  that  occasioned  by  the  negli- 
gence of  himself  and  his  servants.  He  cannot,  however,  exempt  himself 
from  liability  for  a  loss  occasioned  by  such  cause.  New  Jersey  Steam  Nav. 
Co.  V,  Merchants'  Bank,  6  How.  844;  New  World  v.  King,  16  How.  469; 
Bzprees  Go.  e.  Eountze,  8  Wall.  842;  Railroad  Go.  «.  Pratt,  22  Wall.  128; 
Bailroad  Go.  «.  Lockwooo,  17  Wall.  857 ;  Bank  of  Kentucky  o.  Adams  Ex- 
press Go.,  93  U.  S.  174;  Railway  Go.  v.  Stevens,  95  U.  S.  655. 

Carrier  may  Contract  for  Benefit  of  insurance. — ^It  seems  to  be  settled 
that  a  carrier  may  by  special  contract  provide  that  he  shall  have  the  benefit 
of  any  insurance  affected  upon  the  goods  in  question.  Mercantile  Mutual 
Ins.  Go.  «.  Galebs  et  al.»  20  N.  T.  178;  PhoBnix  Ins.  Go.  o.  Erie  &  Western 
Trans.  Go.;  Lawson  on  Garriers,  888;  Garstairs,  McGall  &  Go.  e. -Mechanics 
d;  Traders*  Ins.  Go.,  supra. 
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V. 

LoXJISyiLLE  AND  I^ASHYILLE  B.    B.   Oo. 

(10  Tenneiaee  BeporU^  804.) 

Railroads  are  not  bound  as  common  carriers  of  live  stock  and  only  relieved 
of  liability  by  the  act  of  God  or  the  public  enemy.  As  carriers  of  live  stock 
they  are  bound  to  use  due  and  proper  care,  and  deliver  in  reasonable  time. 

Appbal  in  error  from  the  Circuit  Court  of  Sumner  County. 
Head  Bros,  for  Baker  &  Stratton. 
J.  J.  Turner  for  railroad  company. 

Dbadebiok,  C.  J. — ^The  plaintiffs  in  error  brought  suit  against 
defendant  to  recover  damages  for  failure  to  deliver  in  proper  time 
at  Memphis,  a  car  load  of  £eep,  shipped  by  them  from  Gallatin. 

One  of  the  firm  testifies  that  they  nad  been  in  the  habit  of  ship- 
ping stock  to  Memphis,  and  that  on  the  23d  of  May,  1872,  they 
took  a  lot  of  sheep,  near  two  hundred,  to  Gullatin,  in  time  to  have 
shipped  them  that  evening,  and  proposed  to  the  agent  at  Gallatin 
to  ship  the  same  evening  to  Memphis ;  that  witness  told  the  agent 
his  object  was  to  get  to  Memphis  on  the  evening  of  the  25th,  so 
as  to  avail  himself  of  next  day's  (Sunday's)  market.  When  pro* 
paring  to  load  that  evening,  witness  states  that  Barth,  the  agent,  told 
QB  not  to  aI^p  that  evenings  but  next  morning  at  9.15,  and  we 
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woald  RO  straight  throogh,  arriving  in  Memphis  Saturday  evening. 
Upon  this  advice  and  assurance  that  we  would  make  better  time 
and  have  no  delay,  by  leaving  on  the  morning  of  the  24:th  instead 
of  the  evening  of  the  23d  of  May,  the  witness  says  they  drove 
their  stock  out  of  town  and  returned  and  loaded  it  on  tne  train 
next  morning  at  9.15.  He  says  Barth  told  him  that  they  would 
make  connection  at  Bowling  Green,  on  the  evening  of  that  day 
(24th)  with  freight  train  No.  7,  and  also  connect  at  Paris,  and  not 
be  delayed  on  the  road.  The  witness  found,  on  arriving  at  Bowl- 
ing Green,  that  train  No.  7  had  been  discontinued  for  a  week,  and 
that  he  could  not  leave  that  place  until  the  next  morning,  and  he 
arrived  at  Memphis  Sunday  evening*  too  late  for  the  market  of 
that  day — they  sold  their  sheep  next  day  for  $1.25  on  the  one 
hundred  pounds  less  than  they  could  have  sold  them  for  on  Sun- 
day, the  aay  before.  The  stock  was  dama^d  to  the  extent  of  five 
or  six  pounds  per  head  by  the  delay  and  shrinka^  in  weight. 

From  this  witness'  testimony  it  seems  that  Lis  object  was  to 
arrive  in  Memphis  Saturday  night,  and  sell  his  stock  on  Sunday 
morning,  whicn  for  some  reason,  he  says,  is  usually  the  best  day  in 
the  week  as  to  prices.  This  is  about  the  case  as  insisted  on  by 
plaintifEs. 

There  was  evidence  showing  that  Barth  did  not  know  that  No. 
7  would  not  go  out  of  Bowling  Green,  as  stated  by  him,  and  that 
at  that  point  the  railroad  agent  had  the  sheep  turned  into  a  lot, 
and  watered  and  fed  and  shipped  off  next  morning  after  their 
arrival,  upon  the  first  freight  tram. 

The  jury  returned  a  verdict  in  favor  of  plaintiffs  for  $25,  and 
they  appealed  in  error  to  this  court,  and  insist  that  the  charge  of 
his  Honor,  the  circuit  judge,  was  erroneous,  and  that  they  are  en- 
titled to  larger  damages  than  the  jury  awarded  them. 

His  Honor  charged  the  jury,  that  if  the  defendant  contracted  to 
deliver  the  sheep  in  Memphis  at  a  particular  time,  they  were  bound 
to  do  so,  and  on  failure  would  be  answerable  in  damages.  The 
court  further  charged,  that  if  Barth,  the  agent  of  defendant,  advised 
plaintiffs  that  they  had  better  lay  over  till  next  morning,  believ- 
mg  at  the  time  they  would  connect  with  a  train  (No.  7)  lor  Mem- 
phis, and  plaintiffs  and  he  were  both  ignorant  of  the  fact  that  that 
train  would  not  be  run  next  day,  this  would  not  amount  to  a  eon- 
tract  for  the  delivery  of  the  sheep  at  Memphis  on  the  25th  of 
May;  that  defendant  was  bound  to  use  due  and  proper  dili^i^ence^ 
and  to  deliver  the  stock  in  a  reasonable  time. 

His  Honor  also  charged  the  jury  that  the  market  on  Sunday  for 
the  sale  of  cattle  and  sneep,  is  unlawful,  and  that  defendant  was 
not  liable  ^'  to  pay  for  any  speculative  price  that  plaintiffs'  sheep 
would  have  brought  on  Sundav." 

This  was  the  substance  of  the  charge,  with  the  addition  that  the 
plaintiffs  ought  to  have   held   their  sheep  over  to  Thursday,  a 


0ABBIEB8 — L1V£  STOCK.  161 

market  day,  and  then  sold  them,  and  look  to  defendant  for  any 
difference  in  price  between  that  day  and  the  time  he  should  have 
arrived,  and  for  the  keep  and  loss  of  weight  by  tlie  delay. 

The  plaintiffs  asked  several  iustrnctions  to  the  jnry,  which  the 
conrt  refused  to  give. 

The  first  instruction  as  to  the  furnishing  of  tlie  trausportation 
and  delivery  in  reasonable  time,  was  given  m  the  charge.  It  was, 
therefore,  no  error  to  refuse  to  repeat  the  instructions. 

The  plaintiffs  next  requested  that  the  court  sliould  sav  that  the 
defendants  were  common  carriers,  if  the  proof  showed  they  trans- 
ported goods,  stock  and  produce  for  hire  and  compensation. 

His  Honor  had  instructed  that  the  defendants,  in  transportation 
of  live  stock,  were  not  bound  as  common  carriers,  and  only  re- 
lieved by  the  act  of  God  or  the  public  enemy — adding,  they  are 
common  carriers  as  to  passengers  and  goods,  and  as  to  live  stock 
liable  to  die,  etc,  they  are  bound  to  use  dae  and  proper  care  and 
deliver  in  reasonable  time.  This  suit  is  brought  for  delay  in  de- 
livering the  stock,  and  his  Honor  says  in  such  case,  in  substance, 
that  the  defendant  is  not  necessarily  liable  for  delay  in  delivery, 
unless  prevented  by  the  act  of  God  or  by  the  public  enemy.  And 
this  is  in  accord  with  the  holding  in  1  Cold.  271  and  6  Heis. 
273-4. 

Next,  the  court  was  requested  to  say  that  the  change  of  schedule 
.  should  be  made  known  to  the  agents  and  the  public.     This  was 
said  in  the  charge  as  given. 

The  court  was  also  requested  to  say  that  defendants  were  bound 
to  furnish  suitable  and  sufficient  transportation,  and  that  defendant 
is  bound  bv  the  contracts  made  with  plaintiffs  by  their  agent,  and 
are  liable  for  breach  of  the  same.  Both  these  propositions  were 
charged  in  substance  and  effect. 

Instructions  were  also  asked  to  the  effect  that  the  measure  of 
damages  in  this  case  was,  the  injury  to  the  stock,  and  the  difference 
between  the  price  realized  and  that  at  which  they  could  have  sold 
on  Sunday  morning. 

We  do  not  think  that  there  was  auv  error  in  refusing  this  in- 
struction. Such,  perhaps,  as  to  the  sale,  if  it  had  been  shown  to 
be  the  market  value,  would  have  been  the  rule,  and  if  there  had 
been  a  contract  to  deliver  by  a  speciiied  time,  or  if  there  had  been 
unreasonable  delay. 

Lastly,  the  court  was  asked  to  say  that  a  contract  entered  into 
Sunday,  but  not  to  be  executed  until  Monday,  was  not  illegal.  It 
seems  to  have  been  so  held  by  this  court,  6  Lea,  288. 

But  the  circuit  judge  had  charged,  that  the  facts  detailed  did 
not  constitute  a  contract ;  there  was,  therefore,  no  contract  to  de- 
livei:  the  sheep  on  Saturday  evening  at  Memphis,  and  the  refusal 
of  the  court  to  charge  as  requested,  did  not  preiudice  the  plaintiffs. 
The  defendant  was  only  bound  to  deliver  withm  a  reasonable  time. 
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and  there  is  do  error  for  which  the  jadgment  should  be  reversed 
and  it  will  be  affirmed. 

Liability  of  Carriers  of  Live  Stoclc. — According  to  some  authorities,  carriers, 
of  live  stock  are  held  to  all  the  ordinary  responsibilities  of  common  carriers. 
Kansas  &  Pac.  R.  Co.  v,  Reynolds.  8  Eans.  628;  Kimball  v.  Rutland  &  Yt. 
R  Co.,  26  Yt.  247 ;  Kansas  Pac.  R.  Co.  «.  Nichols,  9  Kans.  285 ;  S.  &  N. 
Alabama  R.  Co.  e.  Hanlein,  52  Ala.  (N.  8.)  606;  Smith  e.  New  Haven  A 
Northampton  R.  Co.,  12  Allen»  681;  Evans  v.  Fitchburg  R.  Co.,  Ill  Mass. 
142;  Wilson  e.  Hamilton,  4  Ohio  St.  722;  Welsh  «.  Pittsburg  Ft.  W.  ^  O. 
H.  Co.,  10  Ohio  St.  65;  Michigan  Central  R.  Co.  «.  My  rick,  9  Am.  &  Eng. 
R.  R  Cas.  25. 

Carriers  of  Live  Steele  not  Heid  Liable  as  Insurers.— In  other  cases  th* 
carrier  of  live  stock  is  not  held  liable  as  at  common  law  in  the  transportation, 
of  other  goods.  He  is  not  deemed  an  insurer.  Clark  e.  Rochester  &  8.  R. 
COi,  14  N.  T.  570;  Penn  e.  Buffalo  &  Erie  R.  R  Co.,  49  N.  T.  204;  Conger 
«.  Hudson  River  R  Co.,  6  Duer.  875;  Michigan  S.  &  N.  Ind.  R.  Co.  e. 
McDonough,  21  Mich.  166;  Lake  Shore  &  Mich.  S.  R  Co.  e.  Perkins,  35 
ICioh.  829;  Louisville,  etc.,  R.  Co.  e.  Hedges,  9  Bush  645;  Rexford  «.  Smith, 
02  N.  H.  855. 

Live  Stock  must  be  Transported  and  Delivered  within  Reasonable  Time. 
—A.  carrier  is  bound  to  use  all  reasonable  diligence  in  the  transportation  of 
live  stock.  Illinois  R  R.  Co.  e.  Waters,  41  III.  78;  Ohio  &  Miss.  R  Co.  e. 
Dunbar,  20  III.  628;  Tucker  v.  Pacific  R  Co.,  50  Mo.  885;  Michigan  S.  &  N. 
It  Co.  «.  McDonough,  21  Mich.  165 ;  Phila.  W.  &  B.  R  Co.  e.  Lehmui,  ^ 
Am.  &  Eng.  R  R  Cas.  194. 
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(98  New  York  Beports,  582.) 

A  common  carrier  is  bound  to  exercise  reasonable  care  and  prudence  in 
ihe  transportation  of  property,  and  is  liable  for  loss  resulting  from  a  failure 
In  this  respect,  although  by  his  contract  the  transportation  is  *'  at  the  owner% 
risk." 

Where  the  fact  of  inlury  is  established,  and  negligence  on  the  part  of  the 
qtmer  is  shown,  to  which,  as  a  cause,  the  injury  can  reasonably  be  imputed, 
tiie  question  as  to  whether  it  was  so  occasioned  is  one  of  fact  for  the  jury. 

The  failure  of  the  carrier  to  deliyer  the  property  or  any  portion  thereof  to 
the  consignee  on  demand  at  the  place  of  destination  is  prima  facie  evidence 
of  negligence,  which,  in  the  absence  of  any  evidence  excusing  the  noiM* 
delivery,  presents  a  question  of  fact  for  the  jury. 

Plaintiffs  shipped  under  such  a  contract  by  defendant's  road  at  W.  eigh- 
teen boxes  of  jewelry  to  be  transported  to  N.  Y.  The  evidence  tended  to 
show  that,  owing  to  inefficient  facilities  or  accumulation  of  freight,  from 
three  to  six  days  more  than  the  usual  time  was  taken  in  the  transportation. 
Also  that  before  delivery  to  the  consignee,  and  while  the  boxes  were  in  tho 
possession  of  the  defendant,  one  of  them  was  opened  and  a  portion  of  ita 
contents  abstracted.  The  court  charged  the  jury  that  they  could  not  find  a 
verdict  for  the  plaintiffs  except  upon  the  assumption  that  the  property  had. 
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been  stolen  or  lost  while  in  the  defendant's-  possession,  and  that  such  loss 
most  be  fotmd  to  be  attributable  exclusiyely  to  the  negligence  of  defendant 
in  defying  transportation.    HM,  error. 

Appsal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  City  of  New  York,  entered  upon  gn  order  made  De- 
cember 5,  1881,  which  affirmed  a  judgment  in  favor  of  plaintifb, 
entered  upon  a  yerdict. 

This  action  was  brought  to  recover  the  vahie  of  a  quantity  of 
jewelry,  pait  of  the  contents  of  one  of  eighteen  boxes  delivered  by 
plaintifis  to  defendant  for  transportation  from  Washington  to 
iSew  York,  which  jewelry,  plain  tins  alleged,  was  through  defend- 
ant's negligence  abstracted  irom  the  box  while  in  its  custody. 

In  the  bill  of  lading,  opposite  to  the  description  of  the  packages, 
was  written  the  words  "  ownei*'s  risf 

The  case  is  reported  on  a  former  appeal  in  75  N.  Y.  144. 

The  material  facts  are  stated  in  the  opinion. 

Benj.  Estes  for  appellants.  Unless  tne  bill  of  lading  was  deliv- 
ered and  accepted  before  shipment  of  the  ^oods,  plaintiff's  rights 
are  not  aiffected  by  any  conditions  contained  therein.     Bostwick  v. 

B.  &  O.  R  R.  Co.,  46  N.  Y.  716.  The  most  favorable  charge 
that  the  defendant  was  entitled  to  on  the  evidence,  in  any  event, 
was  that  it  was  a  question  of  fact  whether  the^oods  were  shipped 
under  that  bill  of  Jading.  Justice  v.  Lan§,  52  N.  Y.  327,  328,  329. 
The  fact  that  the  goods  were  never  delivered  to  the  consignees, 
having  been  proved,  is  evidence  of  negligence,  and  negligence  will 
be  presumed  from  such  proof.  Westcott  v.  Fargo,  6  Lans.  819; 
Magnin  v.  Dinsmore,  56  N.  Y.  168  ;  70  id.  417 ;  Burnell  v.  N.  Y. 

C.  &  H.  R.  K.  R.  Co.,  45  id.  185;  Newstadt  v.  Adams,  5  Dner, 
43 ;  Steers  v.  L.,  N.  Y.  &  P.  Steamship  Co.,  57  N.  Y.  1,  6  ;  Fair- 
fax  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  67  id.  11 ;  Curtis  v.  D.,  L.  & 
W.  R.  R  Co.,  74  id.  124 ;  Beardsley  v.  Richardson,  11  Wend. 
25 ;  Arent  v.  Squier,  1  Daly,  347 ;  Earl  v.  Cadmus,  2  id.  237 ; 
Schwerin  v.  McKie,  5  Robt.  404.  Common  carriei-s,  or  even  ware- 
housemen, are  bound  to  deliver  goods  intrusted  to  them  on  de* 
mand,  and  on  failure  to  do  so  must  be  re^rded  as  having  con- 
verted tlie  same,  unless  they  prove  that  they  we^e  lost  witliout 
their  fault,  and  that  they  exercised  ordinary  care  in  keeping  the 
same.  B'k  of  Oswego  v.  Doyle,  16  W'kly  Dig*  308  ;  Boies  v.  H. 
&  N.  H.  R.  R.  Co.,  37  Conn.  272 ;  Funkhouser  u  Wagner,  62  111. 
59;  Logan  v.  Mathews,  Penn.  St.  417;  Lewis  v.  Smith,  107 
Mass.  334;  Adams  Exp.  Co.  v.  Stettaners,  61  111.  184;  Claflin  v. 
Mever,  43  N.  Y.  Supr.  7 ;  McGuire  v.  Tyler,  8  Wall.  650 ;  Bush 
V.  Ailler,  13  Barb.  481 ;  Wharton  on  Neg.  §  422 .  Merch's'  B'k 
V.  Rowls,  7  Ga.  191.  The  same  presumption  of  negligence  arises 
when  a  common  carrier  fails  to  deliver  a  part  of  the  goods  as  on  a 
total  failure.  Edwards  on  Bailments,  §§  671,  672;  Hawkes  v. 
Smith,  1  C.  &  M.  72 ;  Brintner  v.  Saratoga  R.  32  Vt.  665 ;  Ellis 
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V.  Willard,  9  N.  T.  629.  Proof  of  delay  is  proof  of  negligenoe. 
Bostwick  V,  B.  &  O.  R.  E.  Co.,  45  N.  Y.  T12,  717;  Acheson  v. 
N.  Y.  0.  &  J^.  R.  R.  R.  Co.,  61  id.  662 ;  30  id.  664 ;  id.  630.  The 
plaintiffs  were  not  required  to  point  out  the  precise  act  or  omission 
in  which  the  negligence  consists.  Rnssell  Mfg.  Co.  v.  N.  H. 
Steamboat  Co.,  60  IN.  Y.  127.  A  common  carrier  most  prove  a 
positive  agreement  to  exempt  itself  from  the  common  law  liability, 
and  no  presamption  will  be  indulged  exemptingthem  from  sodi 
liabilitv.  Edsall  v.  C.  &  A.  R.  &  T.  Co.,  60  N.  Y.  661 ;  Bostwick 
V.  B.  &  O.  R.  R.  Co.,  46  id.  712:  Blossom  v.  Dodd,  43  id.  264^ 
270 ;  Kirkland  v.  Dinsmore,  63  id.  171, 179 ;  Mynard  v.  S.  B.  & 
N.  Y.  R.  R.,  71  id.  181,  186 ;  Westcott  v.  Fargo,  6  Lans.  183 ;  a.  a, 
61  N.  Y.  642.  Plaintiffs  having  proved  enough  to  authorize  the 
jury  in  finding  that  the  goods  were  lost  while  in  the  defendant's 
possession  through  its  negligence,  it  was  called  upon  to  prove 
proper  care  or  absence  of  negligence  on  its  part,  or,  at  least,  to  ac- 
count for  the  missing  goods.  Alexander  v.  Oreen,  7  Hill,  633, 
674 ;  Russell  Mfg.  Co.  v.  N.  H.  Steamboat  Co.,  60  N.  Y.  127 ; 
Burnell  v.  N.  Y.  C.  R.  R.  Co.,  46  id.  184,  190 ;  Schwerin  v.  Mo- 
Kie,  6  Robt.  404 ;  Pratt  v.  Hibbard,  7  Cow.  497,  600 ;  Brooks  v. 
Steen,  6  Hun.  516;  Wylde  v.  N.  R.  R.  Co.  of  N.  J.,  63  N.  Y. 
166, 164;  Mynard  v.  S.  R.  R.  Co.,  71  id.  183 ;  Bruce  v,  Kelly,  7 
J.  &  S.  27, 36 ;  Bush  v.  Miller,  13  Barb.  481 ;  Nelson  v.  Woodruff, 
1  Blackf.  166,  160.  No  presumptions  will  be  indulged  in  favor  of 
common  carriers,  exempting  them  from  common-law  liability. 
Edsall  V.  C.  &  A.  Co.,  50  NT  Y.  661 ;  Westcott  v.  Fargo,  6  Lans. 
328 ;  Mynard  v.  S.  R.  R.,  71  N.  Y.  183 ;  Nichols  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  89  id.  870 ;  Wells  v.  St.  Nav.  Co.,  8  id.  376,  380; 
Alexander  v.  Oreen,  7  Hill,  633,  647 ;  Shumway  v.  Erie  R.  R.  Co., 
43  N.  Y.  123. 

Austen  G.  Fox  for  respondent.  If  plaintiffs  had  intended  to 
claim  at  the  trial  that  the  Dill  of  lading  was  not  the  contract,  they 
should  have  made  their  objection  when  it  was  offered  in  evidence. 
75  N.  Y.  144;  Thayer  v.  Marsh,  id.  340,  342;  White  v.  Dodds, 
42  Barb.  554,  564 ;  Perratt  v.  Shearer,  17  Mich.  48,  63 ;  Abbott  v. 
Parsons,  17  Bing.  563.  In'the  absence  of  evidence  to  the  contrary, 
the  presumption  is  that  the  delivery  of  the  bill  of  lading  and  the 
receipt  of  the  boxes  mentioned  were  simultaneous,  or  nearly  so. 
^Hill  V.  S.  B.  &  N.  Y.  R.  R.  Co.,  76  N.  Y.  361 ;  Ger.  F.  Ins.  Co. 
^.  M.  &  C.  R.  R.  Co.,  72  id.  90,  94;  Bostwick  v.  B.  &  O.  R.  R 
Co.,  46  id.  712 ;  MerchV  N.  Bk.  v.  Hall,  83  id.  338 ;  Eaton  C.  & 
B.  Co.  V,  Avery,  id.  31.  Whatever  the  presumption  maybe  in  the 
absence  of  evidence,  it  would  have  been  error  to  submit  to  the  jury 
the  question  of  the  delivery  of  the  bill  of  lading,  the  evidence  of  its 
delivery  being  uncontradicted,  and  neither  incredible  nor  improbable 
on  its  face.  Loomer  v.  Meeker,  26  N.  Y.  361  jNewton  v.  Pope,  1 
Cow.  109 ;  People  v.  Cooke,  8  N.  Y.  67,  73.    The  court  did  not  err 
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in  inBtmciing  the  jury  that  ^^  the  action  is  practically  under  the  bill 
of  lading,  that  is,  the  rights  of  the  parties  are  determined  by  the 
nature  of  the  contract  made  by  the  bill  of  lading.  Brotherson  v. 
Jones,  Lalor's  Snppl.  171 ;  Evans  v.  Spillman,  6  B.  Monr.  334 ; 
HiUiard  on  New  Trials  (2d  EdX  60 ;  Graff  v.  P.  &  S.  K.  K.  Co., 
81  Fenn.  8t  489 ;  Storey  v.  Brennan,  15  N.  Y.  524 ;  Alger  v. 
Gardiner,  54  id.  360.  Tne  bnrden  of  proof  was  on  the  plaintife 
to  prove  negligence.  French  v.  B.,  N.  Y.  &  E.  E.  K.  Co.,  4 
Keyes,  108 ;  46  N.  Y.  279 ;  Moore  v.  Evans,  14  Barb.  524 ;  N.  J. 
S.  Nav.  V.  MerchV  B'k,  6  How  (U.  S.),  344,  383,  384 ;  Carr  v.  L. 
4  Y.  Ry.  Co.,  7  Ex.  607.  The  plaintiffs  were  bound  to  prove  that 
the  alleged  negligence  was  the  cause  of  the  loss.  Kroushage  v.  C, 
M.  &  St.  P.  R.  R.  Co.,  25  Wis.  500 ;  Whitworth  v.  Erie  Ry.  Co., 
87  N.  Y.  413,  419 ;  Wharton  on  Neg.,  §  73 ;  2  Greenl.  Ev.  §  256  ; 
Holbrook  v.  U.  A  S.  R  .R.  Co.,  12  N.  Y.  236 ;  Alden  v.  B.  C.  R. 
&  N.  R.  R.  Co.,  57  Iowa,  623,  629  ;  Caldwell  v.  N.  J.  St.  Co.,  47 
N.  Y.  282.  The  court  did  not  err  in  confining  the  jury  to  a  con- 
sideration of  negligence  by  delay.  Trench  v.  B.  S".  Y.  &  E.  R. 
Co.,  4  Keyes,  108 ;  Claflin  v.  Meyer,  75  N.  Y.  260.  The  court  did 
not  err  in  charging  that  ^'  under  the  burden  of  proof  the  plaintiffs 
are'bound  to  negative  every  opportunity  of  their  (the  goods)  being 
stolen  which  the  facts  admit  of."  75  N.  Y.  144 ;  Pattison  v.  S. 
N.  B'k,  80  id.  82 ;  M.  H.  &  O.  R.  v.  Kirkwood,  45  Mich.  51 ; 
Powell  V.  Price,  3  N.  Y.  322. 

RuoEB,  Ch.  J. — When  this  case  was  before  this  conrt  on  a  for- 
mer appeal  (75  N.  Y.  144)  it  did  not  affirmatively  appear  that  for 
the  period  of  three  days,  elapsing  between  the  time  of  the  deliv- 
ery to  the  consignees  by  the  carrier  of  the  boxes  originally  con- 
taining the  lost  goods,  and  the  discovery  of  the  loss  of  nie  property 
contained  in  them  that  such  care  had  been  proved  by  the  plain- 
tiffs to  have  been  taken  of  them  during  that  period,  as  to  exclude 
the  possibility  of  the  loss  having  occurred  after  the  goods  had 
arrived  in  the  possession  of  the  consi^ees,  and,  therefore,  that  no 
stronger  presumption  of  their  loss  while  in  the  possession  of  the 
defendant  could  be  indulged  in  by  the  jury  than  that  such  loss  oc- 
curred while  they  were  in  the  possession  of  the  consignees.  For 
this  reason  the  judgment  upon  the  verdict  in  favor  of  the  plaintiffs 
was  reversed  and  a  new  trial  ordered. 

This  proof  has  now  been  supplied,  and  that  question  is  therefore 
eliminated  from  the  case.  The  case  is  now  presented  as  arising 
upon  a  contract  between  the  consignors  and  the  carriers  for  the 
transportation  of  certain  ^oods  from  Washington  to  New  York  at 
the  owner's  risk,  and  their  safe  delivery  to  tne  consignees  at  the 
latter  plaoe. 

Assuming,  for  the  purposes  of  the  argument,  that  this  contract 
of  carriage  is  embraced  in  the  bill  of  lading,  and  that  that  was 
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R  Co.,  6  Sftndf.  180;  Guillaiime  «.  Hunburg  Packet  Co.,  42  N.  Y.  218;  Bd- 
sail  9,  Camden  &  Amboy  R  Co.,  50  N.  Y.  661 ;  French  «.  BulEalo,  etc.,  R  Co^ 
4  Keyes,  108;  Knell  v.  United  States,  etc.  Steamship  Co.,  28  N.  Y.  Superior 
Ct.  423;  Condict  «.  Grand  Trunk  R  Co.,  64  N.  Y.  600;  Nicholas  v.  N.  Y. 
Central,  etc.,  R  Co.,  0  Am.  &  Bnf.  R  R  Cas.  108;  McKinney  «.  Jewett,  9 
Am.  &  Bng.  R  R  Cas.  209.  Baltimore,  etc.,  R  Co.  «.  Skeels^  3  W.  Va.  666 ; 
Baltimore, etc.,  R.  Co.  e.  Rathbone,  1  W.  Va.  87. 

Burden  of  Proof. — Where  a  carrier  fails  to  deliver  to  the  consignee  goods 
entrusted  to  his  charge,  a  presumption  of  negligenqs  arises  .which  it  is  for  him 
to  rebut.  American  Express  Co.  e.  Sands,  66  Penna.  St.  140;  Murphy  •• 
Staton,  3  Munf .  289 ;  Riley  e.  Horn,  6  Bing.  217 ;  Clark  e.  Spenoe,  10  Watts, 
886 ;  Colt  e.  M'Mechen,  6  Johns,  160.  See  Famham  e.  Camden  i  Amboy  R, 
Co.,  66  Pa.  St.  68. 
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Simpson. 

(Adoance  (7aM,  Kantoi.     1888.) 

A  common  carrier  may  relieve  himself  from  the  strict  liability  imposed  on 
him  by  the  common  law  by  a  special  contract,  but  he  cannot  contract  for 
exemption  from  the  consequences  of  his  own  or  his  agent's  negligence. 

Where  a  horse  was  shipped  by  rail  and  the  bill  of  lading  was  signed  by 
the  carrier  and  the  sfent  of  the  shipper,  and  provided,  among  other  thines, 
'*  Yfdue  not  to  exceed  $100/'  which  was  inserted  in  the  bill  of  lading  by  the 
carrier,  and  through  the  carrier's  negligence  the  horse  was  injured,  JiM,  in 
an  action  by  the  snipper  for  damages,  that  his  recovery  was  not  limited  by 
the  words  *Walu6  not  to  exceed  $100." 

AomoN  by  Richard  D.  Siinpson  against  the  Kansas  City,  St.  Jo- 
seph and  Ooancil  BIn&  R.  K.  Go.,  to  recover  $300  for  damages 
alleged  to  have  been  sustained  on  acconnt  of  injuries  to  a  horse 
shipped  from  East  Atchison  to  St.  Joseph,  Mo.  The  defendant, 
in  ms  answer,  among  other  things  averred  that  it  was  induced  to 
and  a^eed  to  carry  and  deliver  the  horse  at  the  rate  and  price  of 
$4  only,  by  reason  of  a  contract  that  its  risk,  in  case  of  damage 
thereto,  should  not  exceed  $100,  and  that  in  no  case  would  a  breach 
of  its  said  contract  make  its  liability  exceed  that  smn.  The  fol- 
lowing is  a  copy  of  the  contract : 

LIVE  STOCK. 

SXTSAOT  FBOM  FBBIGHT  TABIFF. 

At  these  rates  the  owner  is  to  feed,  water,  and  take  care  of  his 
Btoek  at  his  own  expense  and  risk",  and  is  to  assume  all  risk  of  in- 
jury or  damage  that  the  animals  may  do  themselves  or  to  each 
other  or  which  may  arise  from  any  delay  of  trains ;  stock  will  only 
be  taken  by  the  car  load  at  the  price  fixed  under  ^^ special  tariff'' 
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when  a  contract  is  executed  by  the  station  agent  and  shipper,  to  be 
loaded  and  unloaded,  watered  and  fed  by  the  owner,  at  liis  risk  in 
all  respects,  except  as  specified  in  form  of  contract  or  receipt  below. 
Two  cars  will  entitle  owner  or  one  driver  to  pass  on  the  train  with 
the  stock  to  take  care  of  it.  From  three  to  seven  cars  will  entitle 
two  men  in  chai^  to  pass  on  the  stock  train,,  which  is  the  maxi- 
mnm  n  amber  that  will  be  passed  on  any  train  from  one  consignor 
or  party,  and  at  their  own  risk  of  personal  injury  from  any  cause 
whatever. 

"  Obxoinal." 

The  agent  at  the  station  where  the  stock  is  loaded  will  give  no 
passes,  but  must  enter  on  the  back  of  the  contract  the  name  or 
names  of  the  persons  who  actually  accompany  the  stock,  which  is 
the  authority  of  the  conductor  to  pass  them.  Betum  passes  will 
be  given  at  the  option  of  the  company  only. 

Live  stock  in  quantities  less  than  a  car  load  will  be  rated  as  fol- 
lows :  . 

One  horse  or  mule,  2000  pounds. 

Non-enumerated  live  stocK  of  all  kinds  not  shipped  under  con- 
tract will  be  charged  first-class  rates,  actual  weight,  not  less  than 
fifty  cents  each.  Attention  of  shippers  is  especially  directed  to 
the  fact  that  agents  of  this  company  are  not  authorized  to  make 
arrangements  tor  forwarding  live  stock  to  be  delivered  at  destina- 
tion at  a  specified  time.  Due  diligence  will  be  observed  in  send- 
ing the  same  forward. 

No.  car,  742.  Freight  OfSce,  Kansas  City,  St.  Joseph  &  Coun- 
cil Bluffs  R.  R  Co.,  E.  Atchison  Station,  September  3,  1881.— 
Beceived  of  William  Towne,  one  horse,  to  be  delivered  at  St.  Joe 
station,  at  special  rates,  being,  $ —  per  car,  back  charges  $ — ,  in 
consideration  of  which,  and  for  other  valuable  consideration,  it  is 
hereby  mutually  agreed  that  the  said  company  shall  not  be  liable 
for  loss  by  jumping  from  the  cars,  delay  oi  trains  from  any  cause 
or  any  damage  said  property  may  sustain  except  such  as  mav  re- 
sult n*om  a  collision  of  the  train,  or  when  cars  are  thrown  from 
the  track  in  the  course  of  transportation.  Nor  will  this  company 
be  responsible  in  any  case  for  .any  loss  or  damage  which  may  arise 
after  said  stock  or  property  is  delivered  at  the  point  on  its  line 
where  it  is  consigned  by  this  contract  or  when  it  is  to  be  turned 
over  to  any  other  company  or  boat  for  further  transportation  to  its 
destination. 

Yalne  not  to  exceed  $100. 

To  be  fed  and  watered  and  taken  care  of  by  the  owner.   P.  Paid, 
14.  (Signed)  D.  Brisbois,  Quad. 

Wm.  Towira. 
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Which  contract  is  endorsed  as  follows :  Kansas  City,  St.  Joseph 
&  Coancil  Bluffs  line,  stock  contract  with  Wm.  Towne,  September 
8d,  1881.    Not  transferrable.        *^  D.  Bbibbois,  East  Atchison." 

Trial  was  had  before  the  conrt  and  jury,  at  the  February  term  for 
1882.     The  charge  to  the  jury,  by  Martin,  J.,  was  as  follows : 

1.  This  is  an  action  to  recover  $300  for  damages  alleged  to  hare 
bee|n  sustained  on  account  of  injuries  to  a  horse,  which  was  trans- 
poi*ted  by  defendant  from  East  Atchison  to  St.  Joseph,  Missouri, 
over  the  line  of  its  railroad  on  or  about  the  Sd  of  September,  1881. 

2.  The  horse  was  transported  by  the  defendant  under  a  special 
written  contract  of  date  September  3d,  1881,  entered  into  between 
the  defendant  and  one  William  Towne.  It  does  not  appear  ^m 
the  contract,  a  copy  of  which  is  set  forth  in  defendant  s  answer, 
that  said  William  Towne  was  acting  as  agent  for  the  plaintiff,  nor 
for  any  other  person.  But  if  you  nnd  from  the  evidence  that  at 
the  time  of  entering  into  said  special  contract  the  plaintiff,  Rich- 
ard D.  Simpson,  was  the  owner  of  said  hcyse,  and  that  William 
Towne  was  agent  of  the  plaintiff,  for  the  purpose  of  securing  trans- 
portation and  acted  as  such  agent,  then  tne  plaintiff  will  have  the 
same  rights  under  the  said  contract  as  if  it  had  been  entered  into 
with  him  and  in  his  name. 

3.  A  railroad  company  engaged  in  the  business  of  transporting 
live  stock  assumes  all  the  responsibilities  of  a  common  carrier.  In 
the  absence  of  any  special  contract  binding  its  liability,  it  insures 
against  all  loss  except  that  caused  by  the  act  of  God  or  of  the  pub- 
lic enemy.  It  may  limit  its  liability  by  special  contract  with  the 
shipper,  or  consignor  of  the  property,  but  such  special  contract 
can  never  relieve  the  railroad  company  from  liability  from  its  own 
negli^nce. 

4.  The  special  contract  in  this  case  contains  the  following  clause : 
"  Said  company  shall  not  be  liable  for  loss  by  jumping  From  the 
cars,  delay  of  trains  from  any  cause,  or.  any  damage  said  property 
may  sustain,  except  such  as  may  result  from  a  collision  of  the 
train  or  when  cars  are  thrown  from  the  track  in  the  course  of  trans- 
portation." It  will  be  observed  that  this  special  contract  purports 
to  limit  the  liability  of  the  railroad  company  for  injury  to  the 
property  transportea  of  two  classes  of  perils,  namely,  "  collision  of 
trains  and  beinj^  thrown  from  the  track."  But  notwithstanding 
this  contract,  if  the  horse  was  injured  by  the  negligence  of  the  raS 
road  company,  or  want  of  ordinary  care  on  its  part,  then  it  would 
still  be  liable  to  the  proper  party  for  the  injury,  although  such 
negligence  did  not  result  in  ^collision  of  trains,"  nor  ^^m  being 
thrown  from  the  track."  In  such  case,  however,  the  burden  oi 
proving  such  negligence  is  on  the  shipper,  and  it  devolves  upon 
nim  to  prove  sudi  negligence  by  a  preponderance  of  the  evidence. 

5.  Under  the  pleamngs  in  this  case,  before  the  plaintiff  is  en- 
titled to  recover,  you  must  be  satisfied  by  a  preponderance  of  the 
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evidence  of  the  existence  of  each  and  all  the  following  facts,  to 
wit : 

1.  That  the  plaintiff  was  the  owner  of  the  said  horse  at  the  time 
of  the  transportation  from  East  Atchison  to  St.  Joseph,  by  the  de- 
fendant. 

2.  That  said  horse  was  ininred  during  said  transportation. 

3.  That  such  injury  to  said  horse  was  caused  by  the  negligence 
of  the  defendiint,  or  its  faihire  to  exercise  ordinary  care.  Ordinary 
care  is  that  degree  of  care  which  men  of  ordinary  prudence 
usually  exercise  under  like  circumstances. 

6.  If  you  find  the  existence  of  each  and  all  of  the  three  foregoing 
facts,  then  the  plaintiff  will  be  entitled  to  recover,  otherwise  not. 

7.  If  you  find  that  the  plaintiff  is  entitled  to  recover,  then  the 
next  question  for  your  consideration  will  be  to  determine  the 
amount  of  such  recovery.  Where  property  is  injured  by  a  comr 
mon  carrier,  by  reason  of  the  negligence  of  the  carrier,  the  rule 
of  damages  is,  the  difference  between  the  value  of  tlie  property  as 
delivered  at  the  time  *and  place  of  delivery  and  the  value  at  the 
same  place  at  the  time  and  in  the  condition  that  such  property, 
should  have  been  delivered.  And  this  will  be  the  rule,  notwith- 
standing the  fact  that  the  shipping  contract  may  contain  a  clause 
stating  that  the  value  of  the  property  does  not  exceed  a  certain 
sum.  But  in  the  present  case  the  damages  cannot  in  any  event 
exceed  the  sum  of  ^300,  which  is  the  amount  claimed  in  tne  peti- 
tion. 

8.  You  are  exclusive  judges  of  all  the  questions  of  fact,  and  of 
the  weight  of  the  evidence  and  of  the  credibility  of  the  witnesses. 

9.  Two  forms  of  verdict  will  be  presented  to  vou;  one  suitable 
for  finding  for  the  plaintiff,  and  for  assessing  tne  amount  of  his 
recovery,  and  the  other  suitable  for  finding  in  favor  of  the  defend- 
ant 

After  you  have  heard  the  argument  of  counsel,  take  the  case  and 
do  justice  between  the  parties,  under  the  law  and  the  evidence. 

The  jury  returned  a  verdict  for  the  plaintiff  and  assessed  the 
amount  of  nis  recovery  at  the  sum  of  $250. 

Judgment  was  entered  thereon.  The  company  now  brings  the 
case  here. 

Strong  and  Musman  for  plaintiff  in  error. 

Smith  and  Solomon  for  aefendant  in  error. 

HoBTON,  C.  J. — It  is  contended  on  the  part  of  plaintiff  in  error 
that  as  the  horse  was  transported  by  the  railroad  company  under  a 
Bpecial  written  contract  entered  into  between  the  company  and  one 
&am  Towne,  that  Towne  was  the  only  pe^on  auth^oriied  to  sue 
for  a  breach  thereof,  and  that  the  plaintiff  could  not  recover. 
Notwithstanding  the  fact  that  the  railroad  company  contracted 
10  A.  4b  B.  R  Cas.^!! 
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with  Towne  alone,  and  had  no  knowledge  that  Towne  was  acting 
merely  as  agent  of  Simpson,  Simpson  was,  in  fact,  ^'  the  real  par^ 
in  interest'^and  could  maintain  an  action  for  any  loss  anstained 
by  him  nnder  the  contract. 

It  is  well  settled  in  this  State  that  where  a  contract  }s  made  by 
an  agent  for  the  benefit  of  his  principal,  the  principal  may  sne  on 
the  contract,  and  this  is  so,  even  where  flie  contract  is  made  in  the 
name  of  the  aeent  and  the  principal's  name  is  not  disclosed.  Bail- 
way  Co.  V.  Thatcher,  13  Kas.  566 ;  Pomeroy  on  Bemedies  and 
Bights,  170. 

The  trial  court  instructed  the  jury  substantially  that  if  the  horse 
was  injured  by  the  negligence  of  the  railroad  company,  the  owner 
thereof  was  not  limited  in  his  recovery  by  the  words  '^  value  not  to 
exceed  $100,"  expressed  in  the  contract.  To  this  direction  the 
plaintiff  in  error  excepted  and  alleges  that  the  contract  was  sup- 

Sorted  by  good  consideration,  which  to  the  carrier  consisted  in  the 
iminution  of  risk  assumed  by  him,  and  to  the  shipper  in  die  re- 
duced rate  at  which  the  service  was  to  be  performed  in  consequence 
of  the  risk  assumed  by  himself  as  to  the  measure  of  damage  m  case 
of  loss  or  injury.  Several  of  the  decisions  cited  sustain  this  propo- 
sition, but  we  are  not  disposed  to  follow  their  lead.  It  was  stated 
in  Kallman  v.  Express  Co.,  3  Kas.  205,  that  it  is  only  when  carriers 
act  in  good  faith  and  use  due  care  and  diligence  in  and  about  their 
business  that  the  law  permits  them  to  have  the  benefit  of  limita- 
tions restricting  the  measure  of  damages  in  case  of  .loss  of  property 
entrusted  to  them.  In  the  late  case  of  Bailroad  Co.  v.  Lockwood, 
the  Supreme  Court  of  the  United  States,  after  the  most  exhaustive 
examination  of  American  and  English  authorities,  laid  down  the 
principle  that  a  common  carrier,  whether  of  ^oods  or  passengers, 
cannot  stipulate  for  exemption  from  responsibility  for  the  negli- 
gence of  himself  or  his  servants.  In  support  of  this  principle,  uie 
learned  justice  delivering  the  opinion  said,  ^^  If  the  customer  had 
any  real  freedom  of  choice ;  if  he  had  a  reasonable  and  practica- 
ble alternative,  and  if  the  employment  of  a  carrier  were  not  a  pub- 
lic one  charging  him  with  the  duty  of  accommodating  the  public 
in  the  line  of  his  employment,  then,  if  the  customer  chose  to  as- 
sume the  risk  of  negligence,  it  could  with  more  reason  be  said  to 
be  his  private  affair  and  no  concern  of  the  public ;  but  the  condi- 
tion 01  things  is  entirely  different,  and  especially  so  under  the 
modified  arrangements  which  the  carrying  trade  has  assumed.  The 
business  is  mostly  concentrated  in  a  few  powerful  corporations 
whose  position  in  the  body  politic  enables  them  to  control  it. 
They  do,  in  fact,  control  it  and  make  such  conditions  on  the  travel 
and  transportation  as  they  see  fit,  which  the  public  is  compelled  to 
accept.  These  circumstances  furnish  an  additional  argument,  if 
any  were  needed,  to  show  that  the  conditions  imposed  by  the  com- 
mon carrier  ought  not  to  be  adverse,  to  say  the  least,  to  tne  dictates 
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of  public  policy  and  morality.    The  Btatnte  and  relative  position 

of  tiie  parties  render  any  snch  conditions  Yoid. 

«  «  «  «  «  « 

^*  Conceding,  tiierefore,  that  special  contracts  made  by  a  common 
carrier  with  their  customers,  limiting  their  liability,  are  good  and 
valid  so  far  as  they  are  ia§t  and  reasonable,  to  the  extent,  for  exam- 
ple, of  excnsing  them  for  all  loss  happening  by  accident  without 
any  negligence  or  fraud  on  their  part;  when  they  ask  to  go  still, 
further  and  to  be  excused  for,  negligence — an  excuse  so  repugnant 
to  the  law  of  their  foundation  and  to  the  public  good — ^they  have 
no  longer  any  plea  of  justice  or  reason  to  support  such  stipulation, 
but  the  contrary." 

In  Missouri,  where  the  bill  of  lading  or  contract  was  signed,  the 
law  is,  that  while  a  common  carrier  may  limit  his  liability  by  con- 
tract, he  cannot  exempt  himself  from  that  responsibility  which 
every  bailee  assumes  for  ordinary  care  and  common  honesty.  Law- 
son  on  Carriers,  Sec.  50. 

In  Levering  v.  Union  Trans.,  etc.,  Co.,  42  Mo.  88,  it  is  said, 
"  The  argument  in  favor  of  the  right  of  the  carrier  to  vary  his  lia- 
bility by  introducing  conditions  into  his  acceptance  is  founded  on 
a  misconception  in  considering  that  his  liability  is  voluntary  and 
arises  ex  contractu.  The  law  attaches  the  responsibility  to  his  em- 
ployment or  calling,  and  if  he  assumes  that  calling  he  has  no  power 
oyer  the  duties  which  the  law  annexes  to  his  calling.  His  assum- 
ing the  character  of  a  common  carrier  depends  entirely  on  his  own 
will  or  assent ;  but  if  he  undertakes  that  occupation,  the  liabilities 
which  come  upon  him  in  respect  to  goods  brought  or  borne  to  him 
to  be  carried,  are  imposed  by  law  and  not  created  by  assent  or 
agreement." 

James,  J.,  used  the  following  langu£^e  in  an  unreported  case  of 
the  Supreme  Court  of  the  District  of  Columbia:  "The  principle 
of  law  which,  for  considerations  of  public  welfare,  forbids  a  com- 
mon carrier  to  bargain  in  particular  cases  for  complete  exemption 
from  responsibility  for  a  violation  of  his  duties,  forbids  him  to  im- 
pair his  obligations  to  the  community  by  bargaining  in  particular 
cases  for  an  exemption  from  a  considerable  part  of  that  responsi- 
bility. The  ground  on  which  the  rule  is  based,  that  even  the 
shipper's  perfect  consent  cannot  relieve  the  carrier,  is  that  the  ob- 

{'ect  which  her  undertakes  to  regulate  by  contract  is  not  his  own, 
>ut  a  public  right.  .  •  .  The  principle  of  the  rule  is  that  any  agree- 
ment which  operates  to  interfere  with  a  public  right,  touching  tiie 
character  and  good  faith  of  common  carriers,  is  an  agreement 
against  public  policy  and  welfare  and  is  therefore  void  ;  and  as  an 
agreement  that  his  negligence  shall  be  cheap,  must  operate  in  this 
way,  it  necessarily  f afis  within  that  principle."  Gait  v.  Express 
Co.,  S.  C.  D.  C.  Mss.  Lawson  on  Carriers,  434-435.  See,  also, 
Gh)ggin  V.  Railroad  Co.,  12  Eas.  416;  Sailroad  Oa  v.  Caldwell, 
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8  Kas.  244 ;  Railroad  Co.  v,  Reynolds,  8  Kas.  623 ;  Kallman  v. 
Express  Co.,  supra ;  Railroad  Co.  v.  Nichols,  9  Kas.  225 ;  Railroad 
Co.  V.  Piper,  13  Kas.  505;  Railroad  Co.  v.  Maris,  16  Kas.  333; 
The  Emily  v.  Carney,  6  Kas.  685 ;  Railroad  Co.  v.  Peavev,  29  Kas. 
169. 

While  the  provision  in  a  bill  of  lading  or  contract  between  the 
shipper  and  carrier,  that  the  latter  will  not  be  liable  beyond  ascer- 
tain sum  expressed  in  the  contract,  may  be  valid  to  limit  the  lia- 
bility of  the  carrier  as  an  insurer,  a  condition  of  this  chai*acter 
which  seeks  to  cover  the  negligence  of  the  earner  is  void ;  there- 
fore, the  direction  of  the  trial  court  was  not  erroneous.  The 
present  case  furnishes  a  strong  illustration  of  the  oppression  and 
injustice  of  a  contrary  doctrine.  Simpson,  the  owner  of  the  horse, 
sent  his  rider,  Towne,  a  young  boy,  to  ship  the  horse  to  St.  Joseph, 
Mo.,  and  enter  him  in  the  i*aces  there.  He  did  not  authorize  him 
to  fix  any  limitation  on  the  value,  in  transporting  him,  and  the 
horse  was  worth  more  than  $300.  The  a^nt  of  the  company 
shipping  the  animal  supposed  the  horse  was  tancy  stock,  or  a  race- 
horse, and  without  any  inquiry  as  to  its  actual  value,  arbitrarily  in- 
serted in  the  bill  of  lading  "  value  not  to  exceed  $100."  Towne 
told  the  agent  that  he  did  not  want  the  contract  limited,  but  after- 
ward signed  it  with  the  clause  inserted.  According  to  the  testi- 
mony of  the  agent,  the  rules  of  the  company  required  liim  to  insert 
this  clause  in  transporting  fine  stock,  wnetner  the  shipper  wanted 
it  or  not.  At  St.  J  oseph  the  car  containing  the  horse  was  run  up 
into  the  yard  of  the  company,  a  flying  switcli  made,  and  the  car  run 
about  200  yards  without  any  brakeman  or  other  person  on  the  car 
to  stop  or  control  it,  at  such  a  speed  that  the  horse  was  knocked 
down  upon  his  knees  and  injured. 

The  other  questions  submitted  have  been  fully  examined,  but 
we  do  not  think  it  necessary  to  comment  thereon,  as  it  is  clearly 
shown  from  the  evidence  that  the  agent  knew  that  the  horse  was 

Sing  to  the  fair  at  St.  Joseph,  and  considered  it  more  valuable 
an  ordinary  stock  at  the  time  of  giving  the  bill  of  lading. 
The  judgment  of  the  district  court  u^ust  be  affirmed. 

Limitation  of  Amount  of  Liability  Does  Not  Apply  In  Case  of  Negllgenoei — 
Oommon  carriers  cannot  by  specifying  in  a  special  contract  that  they  shall 
not  be  liable,  in  the  event  of  the  loss  of  the  goods  carried,  beyond  a  certain 
amount,  protect  themselves  from  liability  for  the  total  value  where  the  loss 
is  occasioned  by  their  neffligence.  Westcott  «.  Fargo,  68  Barb.  849;  s.  c.  61 
N.  Y.  642;  Omdoff  «.  Adams  Express  Co.,  8  Bush.  194;  Elrby  v.  Adams  Ex- 
press Co.,  2  Mo.  App.  869;  Mobile,  etc.,  R.  Co.  v.  Hopkins,  41  Ala.  486; 
American  Express  Co.  v.  Sands,  65  Pa.  St.  140;  United  States  Express  Co.  «. 
Barkman,  28  Ohio  St.  144;  Adams  Express  Co.  v.  Stettaners,  61  III.  184; 
Lamb  e.  Camden  &  Amboy  K.  Co.,  46  N.  Y.  271;  Michigan,  etc.,  R  Co  v, 
Heaton,  87  Ind.  448;  Judson  «.  Western  R.  Co.,  6  Allen,  485;  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  844;  Harvey  v.  Tern  Haute^ 
.etc.,  R.  Co.,  6  Am.  &  Bng.  R  RCas.  298.  But  see  Hart «.  Penna.  R  R  Co., 
7  Fed.  Bep.  680. 
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Where  snit  is  brought  against  a  common  carrier  to  recoyer  damages  for 
the  non  delivery  of  goods  received  by  it  for  carriage,  and  the  complaint 
merely  alleges  a  breach  of  the  common-law  duty  of  such  carrier,  if  the  evi- 
dence show  that  the  goods  were  received  for  carriage  under  a  special  written 
contract,  which  was  not  declared  upon,  the  variance  is  fatal,  and  the  plaintiff 
cannot  recover. 

Fbom  the  Superior  Court  of  Allen  County. 
A.  A.  Chaplin,  W.  H.  Coombs,  B.  C.  BeU,  and  8.  L.  Morrk  for , 
appellant. 
J.  Brackenridge  and  J.  B.  Carey  for  appellee. 

Howe,  J. — In  this  case  the  appellant,  executor  of  George 
Olatte,  deceased,  the  plaintiff  below,  alleged,  in  substance,  in  his 
complaint,  that  the  appellee,  on  the  16th  day  of  July,  1877,  and 
long  prior  thereto,  was  a  common  carrier  of  goods,  to  carry  for 
hire  the  goods  of  all  persons,  upon  request,  from  Philadelphia, 
Pennsylvania,  to  Kendallville,  Indiana ;  that  on  said  day  the  ap- 
pellant's testate  delivered  to  the  appellee,  as  such  carrier,  in  good 
order,  fifteen  Mrrels  of  sugar,  the  goods  of  such  decedent,  to  be 
carried  by  appellee  safely  from  Philadelphia  to  Kendallville, 
then  and  there  to  be  delivered  to  the  said  (George  Glatte,  then  in 
life ;  that  appellee  then  and  there  received  said  goods  to  be  safely 
carried  and  delivered  as  aforesaid,  for  a  reasonable  reward  to  be 
paid  therefor  by  the  said  Glatte ;  that  appellee  failed  and  neglected 
safely  to  carry  and  deliver  said  goods  to  said  Glatte,  in  his  lifetime, 
nor,  since  his  death,  had  appellee  delivered  the  same  to  appellant, 
but  that  the  same  had  been  wholly  lost,  for  want  of  due  care  and 
preservation  by  appellee,  to  the  damage  of  the  appellant  iti  the  sum 
of  $500,  for  whi<m  he,  as  executor,  demanded  ^judgment. 

The  cause  was  tried  by  the  court,  and  a  finding  was  made  for 
the  appellee,  the  defendant  below,  and  over  the  appellant's  motion 
for  a  new  trial,  the  court  rendered  judgment  against  him  for  the 
appellee's  costs. 

in  this  court  the  only  error  assigned  by  the  appellant  is  the 
overruling  of  his  motion  for  a  new  trial;  and  the  causes  assigned 
for  such  new  trial  were,  that  the  finding  of  the  court  was  not  sus- 
tained by  the  evidence,  and  that  it  was  contrary  to  law.  The 
dngle  question  for  dedaion  in  this  case,  therefore,  may  be  thus 
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stated:  Is  there  legal  evidence  in  the  record  of  this  canse  which 
tends  to  sustain  the  finding  of  the  trial  court  on  every  material 
'  point  ? 

The  cause  was  submitted  to  the  court  for  trial,  on  an  agreed 
statement  of  facts,  in  substance,  as  follows : 

*<  It  was  agreed  by  the  parties  that  the  sugar  mentioned  in  the 
complaint  was,  at  the  time  the  same  was  received  by  the  defendant 
for  carriage,  as  stated  in  the  complaint,  of  the  value  of  $400.  And 
thereupon  the  following  agreed  statement  of  facts  was  also  sub- 
,  mitted  by  the  parties  as  evidence  in  siiid  case,  to  wit :  Come  now 
the  parties,  plaintifE  and  defendant,  and  hereby  agree  that  the 
following  are  all  the  facts  in  this  case,  and  that  the  same  shall  be 
submitted  to  this  court  for  decision  and  judgment,  upon  the  facts 
herein  below  set  forth,  to  wit : 

"  The  goods  described  in  the  complaint,  being  fifteen  barrels  of 
sugar,  were  purchased  by  the  decedent  in  the  city  of  Philadelphia, 
in  the  month  of  July,  1877.  The  defendant  is  and  was  at  the  time 
this  cause  of  action  accrued  a  common  carrier,  operating  the 
Pittsburgh,  Fort  Wayne,  and  Chicago  Ry.,  extendmg  through 
Allen  county,  Indiana,  and  also  the  ^National  Line 'of  freimt 
cars,  which,  among  other  places,  ran  between  the  city  of  Philadel- 

Shia  and  the  village  of  Kendallville,  Indiana.  On  the  16th  day  of 
uly,  1877,  the  sugar  so  purchased  was  delivered  in  eood  order 
to  the  defendant,  as  such  common  carrier,  at  the  city  of  Philadel- 
phia, and  a  contract,  a  copy  of  which  is  hereto  attached,  marked 
^  Exhibit  A,'  and  made  a  part  of  this  agreed  statement  of  facts, 
was  made  and  entered  into  by  and  between  the  decedent  and  the 
defendant,  wherein  the  defendant,  upon  the  conditions  therein 
named,  agreed  for  a  reasonable  consideration  to  carry  such  sugar 
from  the  city  of  Philadelphia  to  the  village  of  Kendallville. 

'*  The  sugar  so  received  uhder  said  contract  was  by  defendant^ 
in  the  due  course  of  transportation,  safely  and  without  delay  car- 
ried as  fai'  as  the  Pennsylvania  company's  yard  in  the  city  of 
Pittsburgh,  county  of  Allegheny,  State  of  Pennsylvania.  While 
there,  and  before  there  was  any  negligent  delay  on  defendant's 
part,  the  property,  with  a  large  amount  of  other  goods,  then  and 
there  in  the  custody  of  the  defendant,  was  violently  taken  posses- 
sion of  by  a  riotous  mob,  composed  of  persons,  some  of  whom  had 
until  then  been  employees  of  the  defendant  and  were  such  em- 
ployees,  unless,  by  their  conduct,  they  ceased  to  be  such.  Defend- 
ant used  all  means  in  its  power  to  retain  and  then  to  regain  pos- 
session of  said  property,  that  it  might  preserve  it,  and  continue  its 
transportation,  and  to  this  end  used  not  only  such  of  its  employees 
as  remained  in  its  employment,  but  through  the  proper  legal  autho- 
rities invoked  the  aid  of  the  city  of  Pittsburgh  and  of  the  State  of 
Pennsylvania,  and  even  the  presence  and  efforts  of  a  large  force  of 
police  furnished  by  the  city,  and  of  armed  militia  sent  by  the 
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Gk>vemor  of  the  State,  were  insnfBcient  to  protect  such  property, 
and  it  was  destroyed  by  fire  lighted  by  the  mob  on  the  21&t  aay  of 
July,  1877. 

'^  It  is  further  agreed  that  the  defendant  was  fully  provided  with 
all  the  facilities  necessary  to  the  prompt  carriage  of  its  freights 
and  transaction  of  its  business,  and  that  the  sugar  was  taken  &om 
its  control  and  retained  by  a  force  it  could  not  resist.  The  mob 
was  occasioned,  by  a  strike  among  the  defendant's  employees,  who 
had  been  joined  oy  a  large  numl^r  of  persons  sympathizing  with 
the  strikere." 

This  agreed  statement  of  facts  was  signed  by  the  attorneys  of  the 
respective  parties. 

The  material  parts  of  the  contract,  or  bill  of  lading,  marked 
^  Exhibit  A,"  and  made  a  part  of  the  agreed  statement  of  facts, 
were  in  substance  as  follows : 

"  ^National  Line.     Fast  freight  line,  via  Pennsylvania  B  R. 

"  Freight  shipped  by  the  National  Line  reaches  all  points  west, 
northwest  and  southwest,  via  the  Pennsylvania  B.  B.  and  its  connec- 
tions. Its  transporting  facilities  are  ample  and  unsurpassed  by  any 
other  fast  freight  or  despatch  line.  The  cars  of  this  line  are  con- 
structed to  run  through  from  Philadelphia  to  the  west  and  north- 
west, without  transfer.  All  claims  promptly  adjusted  by  the 
agents/' 

(Here  follow  the  names  of  the  officers  and  of  a  long  list  of 
agents.) 

«  Received,  Philadelphia,  July  16th,  1877,  of  Harrison,  H.  & 
Co.,  the  followincr  packages  (contents  unknown),  in  apparent  good 
order.  Marks :  G.  C.  G.,  Kendallville,  Ind.,  G.  C.  Glatte,  fifteen 
bbls.  sugar,  to  be  ti'ansported  by  the  National  Line,  and  the  steam- 
boats, railroad  companies  and  forwarding  lines  witn  which  it  con- 
nects, to——,  within days  (Sundays  and  days  of  shipment 

and  delivery  excepted),  upon  the  following  conditions : 

**  That  the  said  National  Line  and  the  steamboats,  railroad  com- 
panies and  forwarding  lines  with  which  it  connects  and  which  re- 
ceive said  property,  shall  not  be  liable  for  any  loss  or  damage, 
however  accruing,  enumerated  below,  viz. :  .  .  .  nor  for  loss  or 
damage  on  any  article  of  property  whatever,  by  fire  or  other  casu- 
alty, while  in  transit  or  while  in  depots  or  places  of  trans-shipment, 
or  at  depots  or  landings  at  points  of  delivery.  ...  In  witness 
whereof,"  etc. 

This  was  all  the  evidence  given  in  the  cause,  and  upon  this  evi- 
dence the  trial  court  found  for  the  appellee,  the  defendant  below. 
We  are  of  opinion  that  the  finding  of  the  court  was  clearly  right. 
It  will  be  observed  that  in  his  complaint,  the  substance  of  which 
we  have  given,  the  appellant  counted  exclusively  upon  an  implied 
contract  or  agreement  of  the  appellee,  as  a  common  carrier,  and 
sought  to  recover  damages  for  an  alleged  breach  of  its  common- law 
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doty  as  such  carrier,  in  the  transportation  of  his  decedent's  sugar. 
No  reference  whatever  was  made  bj  the  appellant  in  his  complaint 
to  any  written  contract  or  bill  of  lading  executed  by  the  appellee 
to  the  decedent  in  his  lifetime,  for  the  carriage  and  delivery  of  his 
sugar.  In  Indianapolis,  etc.,  B.  R.  Co.  v.  Bemmy,  13  Ind.  518, 
this  court  held  that  a  suit  against  a  carrier  for  a  breach  of  his  con- 
tract as  such,  under  the  code,  must  be  brought  upon  the  bill  of 
lading,  where  such  a  bill  is  given  and  embraces  the  terms  of  the 
contract.  The  court  said  :  ^^  Here  there  was  a  bill  of  lading,  em- 
bracing all  the  terms  of  a  contract  touching  the  subject-matter  in- 
volved— a  contract,  by  the  written  terms  oi  which  the  parties  were 
bound,  and  their  rights  and  liabilities  to  be  determined — a  contract 
of  a  high  and  fixed  character,  which  could  not,  as  we  have  seen, 
be  varied  by  parol  evidence ;  and  we  are  clear  that  it  should  have 
been  referred  to  in,  and  filed  with,  the  complaint.  As  this  case 
stood,  if  the  fact  of  the  written  contract  had  been  disclosed,  it 
would  seem  that  parol  evidence  must  have  been  excluded,  because 
of  the  ^written,  and  the  written,  because  not  sued  on." 

So,  in  JeflEersonville,  etc.,  R.  R.  Co.  v.  Worland,  50  Ind.  389,  it 
was  held  that  where,  in  an  action  against  a  common  carrier  to  re- 
cover damages  for  delay  in  the  transportation  and  delivery  of  live- 
stock, the  complaint  is  based  upon  a  special  contract,  the  plaintiff 
could  not  recover  upon  an  implied  contract  to  carry  in  a  reason- 
able time,  or  for  a  breach  of  the  legal  duty  of  the  defendant  as  a 
common  carrier.  ^^  In  other  words,"  the  court  said,  ^^  there  is  a 
fatal  variance  in  this  case  between  the  contract  allied  and  the 
ease  which  the  jury  found  to  have  been  proved." 

So,  also,  in  Lake  Shore,  etc,  Ry.  Co.  t;.  Bennett,  89  Ind.  457 ; 
fl.  c,  6  Am.  &  £n^.  R  R.  Cas.  391,  where,  in  the  first  para- 
graph of  his  complamt  the  appellee  counted  exclusively  upon  im 
implied  contract  of  the  apiiellnnt,  as  a  common  carrier,  and  sought 
to  recover  damages  for  an  alleged  breach  of  its  legal  duty,  as  such 
carrier,  in  the  transportation  of  his  cattle,  and  the  evidence  showed 
that  the  cattle  were  received  and  carried  by  the  appellant  under  a 
special  contract,  this  court  held,  that  there  could  be  no  recovery  by 
tne  appellee  on  the  firat  paragraph  of  his  complaint.  The  court 
said :  *'*'  When,  therefore,  the  court  found,  as  it  did,  that  appellees 
cattle  were  delivered  to  and  received  by  the  appellant  under  a 
special  contract,  which  was  at  the  time  duly  executed  by  the  parties^ 
it  would  seem  that  sneh  finding  would  be  an  end  of  the  case,  is 
stated  in  the  first  paragraph  of  me  complaint,  and  that  no  recovery 
could  be  had  thereon.  .  .  .  The  appellee  could  only  recover,  if  hie 
recovered  at  all,  upon  and  in  accordance  with  the  allegations  of  his 
complaint ;  and  as  the  facts  specially  found  by  the  court  present 
an  entirely  different  case  from  that  stated  by  the  appellee,  in  either 
paragraph  of  his  complaint,  we  think  that  the  couit,  as  a  condusioii 
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of  law  upon  its  finding  of  fact,  ought  to  have  found  for  the  ap- 
pellant, tne  defendant  Delow." 

And  8o  we  think  in  the  case  at  bar.  When  the  evidence  showed^ 
as  it  did,  that  the  decedent's  sugar  was  deliverod  to  and  received 
hj  the  appellee  for  transportation  and  delivery,  under  the  terms  of 
a  special  contract,  there  could  be  no  recovery  by  the  appellant  in 
this  action,  because  the  special  contract  was  not  sued  on,  and  be- 
cause of  the  fatal  variance  between  the  case  made  by  the  allega* 
tions  of  the  complaint  and  the  case  made  by  the  evidence.  !Nor 
will  it  obviate  this  difficulty  to  say  that,  by  the  agreed  statement 
of  facts,  the  parties  submitted  to'  the  court  for  trial  a  different  case 
from  the  case  stated  in  appellant's  complaint ;  for,  in  that  view 
of  the  case  before  us,  it  would  be  an  agreed  case,  under  the  pro- 
visions of  section  386  of  the  civil  code  of  1852,  or  section  558, 
R.  S.  1881.  *^  In  an  agreed  case,  no  motion  for  a  new  trial  is  neo- 
essary,  but  the  party  aggrieved  must  except  to  the  decision  of  the 
trial  court,  upon  the  agreed  statement  of  facts,  and  unless  the  re- 
cord shows  that  an  exception  was  taken  to  the  decision  at  the 
proper  time,  it  will  present  no  question  for  the  decision  of  this 
court.  This  point  is  settled  by  the  decisions  of  this  court,  fisher 
V.  Purdue,  48  Ind.  323 ;  Manchester  v.  Dodge,  57  Ind.  584," 
Lofton  V.  Moore,  83  Ind.  112. 

In  this  case  the  appellant  did  not  except  at  the  time  to  the  find- 
ing or  decision  of  tne  trial  court  upon  the  agreed  statement  of 
facts.  In  any  view  of  the  case,  therefore,  wo  are  of  opinion  that 
there  is  no  error  in  the  record  of  this  cause  which  woula  authorize 
the  reversal  of  the  judgment  below. 

The  judment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 

Pleading  in  Suit  on  Special  Contract  of  Transportation. — Where  theie 
If  a  special  coutract  of  transportation  the  Indiana  authorities  are  to  the 
effect  that  this  must  be  specially  declared  on.  Indianapolis,  etc.,  R.  R  Co. 
«.  Remmy,  18  Ind.  518;  Jefferson ville,  etc.,  R.  R.  Co.  v.  Worland,  50  Ind. 
899;  Lake  Shore,  etc.,  R.  R  Co.  «.  Bennett,  89  Ind.  467;  s.  c,  6  Am.  A 
£nff.  R.  R.  Cas.  891. 

At  any  rate  the  exceptions  from  liability  embraced  in  the  special  contract 
most  be  set  out.  Ferguson  «.  Cappeau,  6  H.  &  J.  894 ;  Fairchild  v.  Slocum, 
19  Wend.  889.     But  see  Tuggle  v,  St.  Louis,  E.  CAN.K  Co.,  62  Mo.  425. 

An  action  will  lie  in  tort  for  non -de  livery  without  declaring  specially  on 
the  contract.  Clark  «.  St.  Louis,  E.  C.  A  N.  R  Co.,  64  Mo.  440;  Oxhnr  «• 
St.  Louis,  E.  C.  &  N.  R  Go.,  66  Mo.  699. 
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V. 

Trent. 

(11  Tennmee  BeporU,  82.) 

A  ndlroftd  oompttny  shipped  a  car  of  stock,  and  the  contract  to  ship  pro- 
Tided:  '^  And  it  ia  further  agreed,  that  in  caae  of  accident  to  or  delay  of 
time  from  any  cauae  whatever,  the  owners  or  shippers  are  to  feed,  water  and 
take  i>roper  care  of  stock/'  The  circuit  indge  charged  that  in  all  cases  of 
onayoidable  delay,  the  railroad  was  by  the  contract  obligated  to  feed  and 
water  the  stock.  This  was  error.  The  terms  of  the  contract  only  provide 
that  the  owner  or  shipper  shall  feed  and  water  the  stock  in  certain  defined 
emergencies^  and  does  not  undertsJLC  that,  in  all  other  cases  the  carrier  shall 
do  so. 

Appeal  from  the  Oircnit  Oourt  of  Fayette  Coanty. 
H.  B.  Folk  and  H.  0.  Moorman  for  Kailroad. 
G^.  Hardin  for  Trent. 

TuBNETy  J. — In  December,  1879,  defendant  in  error  shipped 
from  St.  Lonis  to  Stanton,  Tennessee,  a  car-load  of  horses  under  a 
contract  with  the  St.  Lonis  &  Cairo  Short  Line  R.  K. 

This  snit  is  brought  as^inst  the  Louisville  &  Nashville  B.  B., 
one  of  the  connecting  Tines,  to  recover  damages  for  injury  sus- 
tained by  the  horses,  and  also  an  amount  paid  under  protest  for 
feeding  the  horses  at  Milan,  Tennessee.  Amongst  others,  the 
contract  to  ship  contains  the  following  stipulations :  ^'  And  it  is 
further  agreed,  that  in  case  of  accident  to  or  delay  of  time  from 
any  cause  whatever,  the  owners  and  shippers  are  to  feed,  water 
and  take  proper  care  of  stock." 

'^  And  it  is  further  agreed,  that  while  the  said  contracting  com- 
panies' employees  shall  provide  the  owner  or  person  in  charge  of 
the  stock,  all  facilities  in  trains  or  at  stations  for  taking  care  of  the 
same,  the  business  of  the  said  conti*acting  companies  shall  not  be 
delayed  by  the  detention  of  trains  to  unload  and  reload  stock,  for 
any  cause  whatever,"  etc. 

The  court,  in  substance,  charged  the  jnry,  that  in  all  cases 
except  of  unavoidable  delay,  accident  or  collision,  that  the  railroad 
companies  were,  by  the  contract,  obligated  to  feed  and  water  the 
stock. 

This  was  en*or. 

The  language  of  the  charge  is  too  comprehensive.  The  terms 
of  the  contract  onl^  provide  that  the  owner  or  shipper  shall  feed, 
water,  etc.,  in  certain  defined  emergencies,  and  does  not  undertake 
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ihat^  in  all  other  cases  the  carrier  shall  do  so.     The  latter  is  a 
question  to  be  determined  from  all  the  facts  of  the  case,  and  is 
not,  in  terms,  provided  for  in  the  written  contract  for  shipment 
IReyersed. 

Feeding  and  Watering  Live  Steele  in  Transit. — ^A  carrier  of  liye  stock  is 
bound  at  common  law  to  feed  and  water  them  while  they  are  in  transit. 
Cragin  e.  N.  T.  Central  R  Co.,  51  N.  T.  61 ;  Dunn  e.  Hannibal  &  St.  Joe 
R.Co.,  68  Mo.  268. 

But  by  special  oontn^^t  this  duty  ma^  be  thrown  upon  the  owner  of  the 
goodsy  in  which  case  the  carrier  is  not  liable  for  neglect  thereof.  South  & 
n.  Ala.  R.  Co.  «.  Henlein,  52  Ala.  606;  Heineman  e.  Grand  Trunk  K  Co., 
81  How.  Pa.  480;  Cragin  e.  N.  T.  Central  R.  Co.,  51  N.  T.  61. 

But  see  Dunn  «.  Hannibal  &  St.  Joe  R.  Co.,  68  Mo.  268;  Bryant  e.  S.  W. 
R  R.  Co.,  6  Am.  A  Sng.  R.  R.  Cas.  888. 


Aybes  et  aL 

V. 

Ohioaqo  akd  N.  W.  By.  Co. 

(AdwmcB  CmBj  Wuoansin,    NofmnSber  20,  1888.) 

In  an  action  against  a  railroad  company  the  complaint  averred  that  the 
defendant  neglected  for  several  days  to  provide  cars  at  its  station  to  trans- 
port cattle,  and  that  when  said  cars  were  furnished  it  neglected  and  refused 
to  transport  said  cattle  to  their  destination  with  reasonable  diligence  so  that 
fhey  arrived  four  days  later  than  they  would  have  done.  HM^  that  it  did 
not  appear  what  part  of  the  delay  was  caused  by  the  failure  to  furnish  cars, 
and  what  part  by  the  delays  en  route,  and  that  the  complaint  should  be 
amended  in  this  respect. 

Appeal  from  Circuit  Court,  Sauk  County. 
Lusk  &  Perry  for  respondents. 
W.  F.  Vilas  for  appellant. 

OsnoN,  J. — That  part  of  the  order  denying  the  motion  of  the 
defendant  to  make  tne  complaint  more  definite  and  certain  is  ap- 
pealed from.  As  said  in  reference  to  a  similar  complaint  in  a  pre- 
▼ious  case  on  this  call,  there  appears  to  be  no  indefiniteness  or  un- 
certainty about  the  allegations  of  the  complaint,  except  it  may  be 
in  the  matter  of  damages.  Most  of  the  other  defects  in  this  re- 
spect, complained  of,  concern  facts  mpre  specially  within  the 
mowledge  of  the  defendant.  But  in  respect  to  the  damages  com- 
plained of,  it  is  proper  that  the  defendant  should  be  informed 
what  part  of  such  damages  1$  claimed  to  have  arisen  from  the  fail- 
ure to  famish  the  cars  in  proper  time  as  agreed,  and  what  part  is 
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claimed  to  have  arisen  by  the  negligent  running  of  the  train  and 
delays  on  the  route.  Tire  langna^  of  this  complaint  in  that  re- 
spect is  different  from  that  in  the  other  case.  In  that  case  the 
delay  in  not  famishing  the  cars  as  agreed,  and  the  delay  in  the  « 
arrival  of  the  stock  in  Chicago,  is  precisely  the  same,  and  there 
was  no  delay  on  the  rente,  wnatever  charged  in  the  complaints 
The  allegation  here  is  that  the  defendant  '^  neglected  and  refosed 
to  proviae  said  cars  at  either  station  for  several  days,  and  when 
provided,  neglected  and  refused  to  carry  said  stock  to  Chicago 
with  reasonable  diligence,  and  said  plaintiffs  arrived  at  Chicago 
about  four  days  later  than  they  would  have  done,"  eta  Here  part 
of  the  several  days'  delay  in  providing  the  cars  may  be  a  part  of 
the  four  days'  delay  altogether,  and  what  part  of  the  delav  is  at- 
tributable to  not  providing  cars,  and  what  part  to  not  carrymg  the 
stock  to  Chicago  with  reasonable  diligence,  is  not  stated  in  the 
complaint.  Therein  we  think  the  complaint  is  indefinite  and  un- 
certain, and  should  be  reformed  in  that  respect,  and  that  that  part 
of  the  motion  should  also  have  been  granted. 

That  part  of  the  order  appealed  from  is  reversed,  and  the  cause 
remanded  for  further  proceedings  according  to  law. 

Bee  Baker  &  Stratton  «.  Loaisville  &  N.  R.  Ck>.,  and  note,  supra;  Bichard- 
8on  «.  Chicago  &  N.  W.  R  Co.,  infra. 


SiCHASDfiON 
V. 

Chicago  and  N.  W.  Ry.  Co. 

(Advance  Ocue,  Wuconsin,    November  20,  1883.) 

Allegations  in  a  complaint  considered  where  the  cause  of  action  is  the 
failure  to  provide  cars  to  transport  stock  and  the  failure  to  transport  said 
stock  expeditiously.    The  allegations  held  to  be  sufficiently  definite. 

It  is  proper  for  aefendant  to  be  informed  of  what  damages  are  claimed  to 
have  arisen  from  each  of  the  several  acts  of  negligence  with  which  he  ig 
charged. 

Appeal  from  Circuit  Court,  Sauk  County. 
Lnsk  and  Perry  for  respondent 
W.  F.  Vilas  for  appellant 

Obton,  J. — ^That  part  of  the  motion  to  strike  out  certain  redan* 
dant  matter  from  we  complaint  was  granted,  but  tliat  part  r^ 
quiring  the  complaint  to  be  made  more  definite  and  certain  waft 
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denied ;  and  the  defendant  appeals  from  that  denial.  There  ap- 
pears to  be  no  indefinitefress  or  nneertainty  about  the  allegations 
of  the  complaint,  except  it  may  be  in  "the  matter  of  damages. 
Most  of  the  other  defects  in  this  respect,  complained  of,  concern 
facts  more  especially  within  the  knowledge  of  the  defendant. 
But  in  respecc  to  the  damage  complained  o^  it  is  proper  that  the 
defendant  should  be  informed  what  part  of  such  damages  is  claimed ' 
to  have  arisen  from  the  failure  to  furnish  cai*8  in  proper  time  as 
agreed,  and  what  part  is  claimed  to  have  arisen  by  the  negligent 
running  of  the  train  and  delays  on  the  route. 

It  seems  to  us  that  the  language  of  the  complaint  in  this  respect 
can  have  but  one  meaning,  and  that  is,  that  no  damage  whatever  is 
claimed  from  tlie  negligent  running  of  the  train  or  delays  on  the 
route,  but  that  all  of  it  is  predicated  upon  the  delay  in  furnishing 
the  cars  at  the  depots  named  according  to  the  contract.  The  alle- 
gation is  that  '^  the  defendant  disregarded  its  duty,"  etc.,  ^^  and  its 
assurance  and  agreement,"  etc.,  and  ^^  neglected  and  refused  to  pro- 
vide said  cars  at  the  time  appointed,  and  as  requested  and  promis^ 
as  aforesaid,  for  several  days,  to  wit,  about  tour  days."  Then, 
after  charging  that  the  deiendant  company  "neglected  and  re- 
fused to  carry  said  stock  to  Chicago  with  reasonable  diligence,"  it 
allies  the  arrival  of  the  plaintiff  with  his  said  stock  at  Chicago 
^  alx>ut  four  days  later  than  he  would  have  done  had  the  cars  been 
provided  as  ordered  and  a^eed,  and  had  the  stock  been  carried  to 
Chica^  with  reasonable  diligence."  There  was  about  four  days' 
delay  m  furnishing  the  cars,  and  about  four  days'  delay  in  all. 
This  leaves  no  possible  chance  of  any  delay  on  the  route.  The 
delay,  and  consequently  the  damage  occasioned  thereby,  are 
chained  solely  to  the  delay  in  not  furnishing  the  cars,  and  none 
for  not  carrying  with  reasonable  diligence.  "  About  four  days"  is 
the  delay  in  not  furnishing  cars,  and  there  was  *^  about  four  days' " 
delay,  or  the  same  delay  m  arrival,  which  leaves  no  delay  on  the 
route.     We  think  this  is  sufficiently  definite  and  certain. 

That  part  of  the  order  appealed  from  is  reversed,  and  the  cause 
remanded  for  further  proceedings  according  to  law. 

See  Baker  A  Stratton  «.  Louisyille  &  N,  B.  Ck>.,  and  note,  supra;  Ayres  «. 
Chicago  ^  N.  W.  R.  Ck>.,  supra. 
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Bbowh. 

(Bngl»  L.RBKL.O1U.  70a.) 

A  fish  merchant  deliyered  fish  to  a  railway  company  to  carry  upon  a  signed 
contract  relieying  the  companj  as  to  all  fish  deliyered  by  him  ^*  from  all 
liability  for  loss  or  damage  by  delay  in  transit  or  from  whateyer  other  cause 
arising,''  in  consideration  of  the  rates  being  dne  fifth  lower  than  where  no 
such  undertaking  was  granted;  the  contract  to  endure  for  five  years.  The 
servants  of  the  company  accepted  the  fish,  although  from  pressure  of  busi- 
ness they  could  not  carry  it  in  time  for  the  intended  market,  and  the  fish  lost 
the  market.  Hsldy  reversinff  the  decision  of  the  Court  of  Appeal,  that  upon 
the  facts  the  merchant  had  a  bona  fide  option  to  send  fish  at  a  reasonable 
rate  with  liability  on  the  company  as  conunon  carriers,  or  at  the  lower  rate 
upon  the  terms  of  the  contract;  that  the  contract  was  in  point  of  fact  just 
and  reasonable  within  the  Railway  and  Canal  Trafilc  Act,  1854  (17  A  18 
Vict.  c.  81)  s.  7,  and  covered  the  delay;  and  that  the  company  were  not 
liable  for  the  loss. 

Appeal  by  the  defendants  from  an  order  of  the  Oourt  of 
Appeal 

The  facte  stated  by  the  County  Oonrt  judge  in  a  case  for  the 
opinion  of  the  Queen's  Bench  Divifiion,  so  far  as  they  are  material 
to  this  report,  were  as  follows : 

The  plaintifE,  a  fish  merchant  at  Grimsby,  had  been  in  the  habit 
for  years  of  delivering  to  the  defendants  to  be  forwarded  to  the 
Billingsgate  market  consignments  of  live  cod  fish,  and  on  or  about 
the  28th  of  December,  1880,  signed  a  '^  risk-note,"  in  the  words  and 
figures  following : 

^  Manchester,  Sheffield  and  lanoolnshiie  Bailway. 

^<  Bisk-note. 

''Grimsby  Docks  Station,  28th  Deo^  1880. 

"  Mr.  Henry  Brown. 

"Pish  Traffic. 

"Sir, 

"  I  beg  to  inform  you  .that  to  parties  willing  to  free  and  re- 
lieve this  company,  and  the  other  railway  companies  over  whose 
lines  fish  may  be  forwarded  from  any  of  our  stations,  from  all 
liability  for  loss  or  damage  by  delay  in  transit,  or  from  whatever 
other  cause  arising,  the  company  agree  that  the  rates  charged  will 
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be  one  fifth  lower  than  where  no  such  undertaking  as  the  annexed 
is  granted. 

"  I  am,  Sir, 
^^And  for  smacks:  ^^  For  and  on  behalf  of  the  Company, 

^Adventure,  p^  ^^  Yonr  obedient  servant, 

« Afghan,       .  •  « James  Heed.'* 

•'Zulu,  ? 

"Amity.         rf 

«  28th  Dec,  1880. 

"  Sir:  In  ref erenoe  to  the  above,  I  request  that  yon  will  forward 
an  fish  delivered  by  me  or  on  my  acconnt  from  any  of  yonr  sta- 
tions at  the  lower  rate,  and  I  undertake  and  agree  to  free  and 
relieve  the  railway  companies  from  all  claims  or  liability  for  loss 
or  damage. 

"This  undertaking  to  remain  in  force  from  the  present  date 
until  81st  Dec,  188& 

"  I  am^  Sir, 

"  Your  obedient  Servant, 

"  Henry  William  Brown.*' 

The  whole  of  the  above  risk*note,  with  the  exception  of  the 
plaintiffs  name,  was  in  a  lithograph  form,  furnished  by  the  com- 

After  the  making  of  the  risk-note,  all  fish  delivered  by  the 

SlaintifiE  to  the  defendants  to  be  forwarded  was  forwarded  hj^ 
iiem  at  ihe  rate  mentioned  therein.  On  the  13th  of  April,  188i, 
the  plaintifE  delivered  to  the  defendants  to  be  carried  from  Great 
Grimsby  to  London  a  load  of  cod  fish,  which  they  accepted, 
though  owing  to  the  heavy  traffic  (beinff  two  days  before  Good 
iViday)  it  could  not  be  forwarded  in  time  for  the  Billingsgate 
market.  ISo  notice  of  this  was  ^iven  to  the  plaintifE  who,  if 
notice  liad  been  given,  could  have  Kept  his  fish  alive  and  avoided 
loss.  The  fish  lost  the  market,  and  the  plaintiff  suffered  a  loss, 
the  amount  of  which  was  agreed  upon  as  £1. 

The  judge  held  that  the  defendants  had  failed  to  justify  the 
delay  in  ddivering  the  fish  consigned  to  them  for  carrii^e,  and 
that  they  were  not  protected  by  the  risk-note,  and  directed 
judgment  to  be  enterea  for  the  plaintiff  for  £1  and  costs.  The 
question  for  the  opinion  of  the  Court  was  whether  such  judgment 
was  right. 

The  Qneen's  Bench  Division  enteredjndgment  for  the  defend- 
ants (6  Am.  &  Eng.  B.  B.  Cas.  481).  The  Court  of  Appeal  (Bag- 
gallay,  Brett  and  GndlevL.  J  J.)  reversed  that  decision  and  entered 
jndgment  for  the  plaintiff  (L.  B.  10  Q.  B.  Div.  250). 

The  judo's  notes  of  what  passed  at  the  trial  before  him  on  the 
29th  oi  JuJy,  1881,  were  also  among  the  papera  before  the  House, 
and  from  tihese  it  appeared  that  tne  plaintiff  admitted  on  cross 
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examination  that  he  '^  might  have  saved  £20  by  the  risk-note  that 
year ;"  and  stated  that  '^  persons  who  sign  risk-notes  send  their  fish^ 
if  they  want  to  do  so,  on  the  ordinary  terms,  by  sending  it  in  some- 
bod  v  else's  name*" 

Sir  F.  Herschell  S.G.  (Gully  Q.C.  and  C.  A.  Russell  with  him) 
for  the  appellants. 

Webster  Q.  C.  and  Bray  for  the  respondent. 

LoBD  Blaokbukn. — My  Lords,  I  do  not  think  that  we  need 
trouble  the  Solicitor-General  to  reply.  The  case  has  been  argued 
at  great  length  and  is  one  of  importance.  There  has  been  a 
unanimous  judgment  of  the  Court  of  Appeal  reversing  the  judg- 
ment of  the  Divisional  Court,  but  as  we  have  heard  the  arguments 
at  such  length  I  do  not  think  that  there  is  occasion  to  take  time  to 
consider  our  decision. 

The  first  thing  to  be  looked  at  is.  What  does  the  contract  in  this 
case  set  out?  The  appellants  say,  '^To  parties  willing  to  free  and 
relieve  this  company,  and  the  otner  railway  companies  over  whose 
lines  fish  may  be  forwarded  from  any  of  our  stations,  from  all 
liability  for  loss  or  damage  by  delay  in  transit,  or  from  whatever 
other  cause  arising,  the  company  agree  that  the  rate^  charged  will 
be  one  fifth  lower  than  where  no  such  undertaking  as  the  annexed 
is  granted."  The  party  on  the  other  side,  the  fishmonger,  says, 
"  I  request  that  you  will  forward  all  fish  delivered  by  me  or  on 
my  account  from  any  of  your  stations  at  the  lower  rate,  and  I 
undertake  and  agree  to  free  and  relieve  the  railway  companies 
from  all  claims  or  liability  for  loss  or  damage."  The  first  question 
which  arises  is.  Supposing  that  the  Railway  and  Canal  Traffic  Act 
were  repealed  and  tnat  we  were  considering  the  case  free  from  any 
difficulty  about  that  Act,  would  the  effect  of  this  contract  be  to 
protect  the  company  from  the  damage  which  is  claimed  in  this 
case  ?  It  is  said  that  it  would  not,  on  two  grounds.  First,  Mn 
Webster  endeavored  to  argue  that  here  the  damage  was  not  from 
any  loss,  or  damage,  or  delay  in  tlie  course  of  the  transit,  but  was 
from  misconduct  on  the  part  of  the  company  in  not  warning  the 
respondent,  before  he  killed  his  fish  and  sent  them  to  the  station, 
of  the  delay  which  would  arise  if  he  sent  them,  and  that  that  was 
a  cause  of  action.  Next,  it  was  said  that  such  a  contract  ought  to 
be  construed  (whatever  the  parties  meant)  not  to  include  proteo- 
tion  to  the  company  from  the  negligence  of  themselves  or  their 
servants,  that  we  are  forcibly  to  construe  it  in  that  way,  though 
the  intention  of  the  parties  might  be  to  the  contrary.  !Now  there 
was  some  ground  for  maintaining  that  argument.  Wyld  v.  Pick- 
ford,  8  M.  &  W.  443  (I  think  it  wasV  certainly  did  seem  to  state 
that  a  paiiiy  in  that  position  was  entitled  to  say  that  the  contract 
was  to  be  so  construed.  But  then  I  think  Hinton  v.  Dibbin, 
2  Q.  B.  646,  now  about  forty  years  ago,  dedded  quite  the  coiw 
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traiy ;  and  there  have  l)een  a  ffreat  many  cases  since,  proceeding 
upon  the  same  principle.  I  believe  that  most  of  them  are  re- 
ferred to  in  the  opinion  which  I  delivered  in  the  House  of 
Lords  in  the  case  of  Peek  v,  Korth  Staffordshire  By.  Co.,  10  H. 
L.  C.  497,  and  the  result  was  what  I  pointed  out,  that  such  a 
eon  tract  as  this  was  meant  to  protect,  and  did  in  effect  protect, 
the  company  from  the  negligence  of  their  servants. 

Mr.  Webster  argued  tiiat  the  case  of  Phillips  v.  Clark,  2  C.  B. 
(N.  S.)  156,  and  other  cases  of  that  kind  were  inconsistent  with  that 
view.  I  do  not  think  chat  they  are  so  at  all.  I  think  that  the  reason- 
ing of  those  cases  is  this :  when  an  exception  is  made,  the  question 
IB,  What  is  excepted  t  Custom  and  ordmary  usase  says,  in  bills  of 
lading  when  the  goods  are  going  by  sea,  '^  perib  of  the  seas  ex- 
cepted.^ Well,  the  carrier  is  free  as  regards  them.  No  one  could 
ior  a  moment  argue  that  if  the  shipowner's  servants  negligently 
ran  upon  a  rock,  or  negligently  had  a  collision  with  another  vessel, 
the  owner  of  the  goods  carried  in  his  ship  would  not  be  entitled 
to  say,  ^'  I  will  bring  an  action  against  you  for  this  negligent  col- 
lision which  has  done  me  harm,  even  though  you  are  not  to  be 
made  responsible,  as  an  insurer,  for  a  peril  oi  the  sea,  which  is  an 
excepted  means  of  damage."  And  so  of  leakage,  and  many  other 
things  of  that  sort.  But  that  does  not  in  the  slightest  degree 
show  that  when  a  man  says  he  will  not  be  responsible  for  damage 
however  caused,  that  is  to  be  cut  down  and  made,  eontiury  to  t£e 
intention  of  the  parties^  not  to  include  the  negligence  of  his  ser- 
vants. 

Passing  from  that  point,  we  come  next  to  the  question  whether 
this  contract  is  made  void  by  the  Railway  and  Canal  Traffic  Act 
There  was  a  great  deal  of  opposition  to  that  Railway  and  Canal 
Tra£Bc  Act  when  it  was  first  passed,  and  many  people  said  that  it 
was  most  unjust,  and  so  on ;  but  it  was  ultimately  decided,  in 
Peek  V.  North  Staffordshire  Rv.  Co.,  10  H.  L.  C.  473,  that 
it  is  valid  and  effectual  until  tne  l^slature  choose  to  repeal 
it)  to  this  extent,  that  contracts,  even  tnough  signed  (which  tney 
must  be  to  be  valid,  and  as  this  contract  is),  are  void  if  they  pur- 
port to  free  a  railway  or  canal  company  from  responsibility  for  the 
negli^nce  of  their  servants,  unless  they  are  adjudged  reasonable 
by  a  ludge  or  a  court.  And  the  question  comes  to  oe  here.  What 
aie  the  grounds  upon  which  a  court  (which  your  Lordships  now 
aie  for  that  purpose)  is  to  consider  whether  this  contract  is  reason* 
able  or  not,  and  what  are  you  to  adjudge  upon  it  ?  Now  on  that 
Bubject  we  have  certainly  an  alternative,  for  in  the  very  terms,  and 
on  the  face  of  the  contract  it  is  said,  '^  The  company  agree  that  the 
rates  charged  will  be  one  fifth  lower  than  where  no  such  undertak- 
ing as  the  annexed  is  granted,"  So  that  it  is  quite  clear  upon  the 
Ulce  of  the  contract  that  there  is  to  be  a  reduction  of  one  fifth, 
twenty  per  cent,  from  the  rates  aotoally  charged,  if  the  parties 
le  A  &  S.  R  Cm.— Id 


178  MANGHESTSB,  KTO.,  BY.  CO.  V.  BROWV. 

chooee  to  avail  themselves  of  it.  I  do  not  think  that  tiie  mere 
fact  of  its  being  said  that  there  is  auother  charge,  would  be  of 
itself  sojBScient  to  make  this  contract  reasonable.  The  spirit  and 
object  of  the  enactment  in  the  Railway  and  Canal  Traffic 
Act  are  very  well  expressed  in  Beal  «.  South  Devon  Sy.  Co.,  3 
Ks  &  C.  337,342.  ''The  real  qnestion,"  says  Crompton,  J.,  in 
delivering  the  judgment  of  the  Exchequer  Chamber, ''  is  whedier 
the  individual  and  the  public  are  sufficiently  protected  from  being 
unjustly  dealt  with  bv  the  parties  having  tne  monopoly."  The 
mischief  waft  snpposed  to  consist  in  giving  a  practical  monopoly  to 
the  railway  companies  by  compelling  people  to  enter  into  contracts 
whether  they  willed  it  or  no.  The  Act  says,  "  If  you  have  signed 
a  written  contract  expressing  a  certain  condition,  a  judge  or  a 
court  shall  see  whether  it  is  reasonable  or  not."  Crompton,  J., 
says,  and  I  think  rightly  says,  that  in  order  to  judge  whether  it  is 
reasonable  or  not  you  must  look  at  this  consideration,  Are  the 
individual  and  the  public  sufficiently  protected  from  being  un- 
justly dealt  with  by  the  effect  of  that  monopoly  t 

Now  I  think  it  will  be  seen  that  in  this  case  there  was  really  a 
reasonable  means  of  the  goods  being  carried,  and  that  the  com. 
panv  offered  to  fulfil  their  duty  as  common  carriers  in  saying, 
"  We  will  carry  all  goods  that  are  brought  to  us,  fish  andf  other- 
wise, on  being  paia  a  reasonable  remuneration — we  will  carnr 
them  according  to  the  custom  of  the  English  realm,  and  will 
safely  deliver  the  goods  unless  certain  excepted  thin^  prevent 
their  being  so  delivered."  There  is  superadded  that  which  is  not 
part  of  the  custom  of  the  realm,  also  an  obligation  to  use  reason- 
able care  and  reasonable  skill  to  deliver  the  goods  within  a 
reasonable  time.  That  is  superadded,  I  think,  by  the  law  to  the 
duty  which  by  the  custom  of  the  realm  is  cast  upon  a  carrier;  there 
is  that  duty  to  deliver  with  reasonable  dispatch  and  without  un- 
reasonable delay,  ^ow  upon  that,  if  the  company  have  really 
offered  and  said,  and  do  in  fact  say,  "We  will  carry  your  goods, 
subject  to  this  liability,  on  payment  of  a  reasonable  price,"  I  my- 
seli  think  (although  it  seems  to  be  treated  as  an  absurdity  to 
reason  in  that  way)  that  so  long  as  they  are  offering  and  are  will- 
ing to  carry  at  a  reasonable  price  and  to  fulfil  their  duty,  it  cannot 
be  unreasonable  to  say, "  If  you  prefer  your  goods  being  carried  on 
other  terms  we  will  agree  to  it."  "Wnatever  these  contracts  are, 
the  parties  are  not  left  at  arm's  length,  and  the  niischief  which  the 
Kailway  and  Canal  Traffic  Act  supposed  to  exist,  of  individuals  and 
the  public  being  coerced  by  a  practical  monopoly,  does  not  arise, 
for  they  can  have  their  goods  carried  according  to  the  terms  of 
the  Common  Law  without  being  called  upon  to  pay  anything  more 
than  a  reasonable  remuneration. 

Now  I  am  not  prepared  to  say  that  where  there  are  maximum 
rates  fixed,  as  no  doubt  tliere  are  on  this  railway,  eveiything 
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within  these  mazimam  rates  must  be  a  reasonable  remuneration. 
I  do  not  say  whether  that  is  so  or  not.  That  may  be  a  matter 
worthy  of  consideration  in  some  other  case.  But  I  do  say  this, 
that  when  there  has  been  a  rate  fixed,  if  it  be  shown  in  point  of 
fact  that  although  people  can  have  their  goods  i-easonably  carried 
at  that  rate  they  do  enter  into  agreements  of  this  sort  to  have 
them  carried  at  another  rate,  that  is  extremely  strong  evidence 
that  the  agreement  is  reasonable,  and  I  should  think  that  no  court 
would  fail  so  to  find  it  if  that  evidence  was  produced  bef ora  them. 
Now  in  this  case,  which  is  said  to  be  a  representative  case,  that 
statement  is  of  importance ;  but  it  does  not  appear  to  have  oc- 
curred to  the  learned  judge  of  the  county  court  nor  to  the  people 
there  to  consider  the  point  whether  or  no  the  ordinary  rates,  that 
is  to  say  the  rates  20  per  cent  higher  than  the  rates  charged 
under  this  contract,  were  in  fact  practically  operative  in  the  way  I 
have  just  mentioned.  If  they  were  positively  deterrent  and 
merely  illusory,  and  if  no  fish  whatever  were  sent  in  that  way,  it 
must  have  been  perfectly  well  known  by  every  one  of  the  fisher- 
men in  Grimsby,  and  perfectly  well  known,  I  should  think,  to  the 
eounty  court  judge.  If  they  were  in  practical  operation  and  if 
fish  were  earned  at  those  rates,  that  also  would  be  well  known.  I 
dare  say  that  if  it  had  occurred  to  anyone  that  that  fact  was  of  im- 
portance, there  would  not  have  been  any  difficulty  about  stating 
it ;  but  it  does  not  seem  to  have  occurred  to  any  one  that  it  was 
80,  and  all  that  we  have  really  is  that  the  plaintifE  himself,  after 
bein^  asked  in  cross-examination  whether  he  did  not  make  a  profit 
by  the  risk-note,  incidentally  says  in  re-examination,  '^I  know 
personally  the  course  of  practice  in  sending  fish  by  persons  who 
sign  risk-notes.  Such  persons  send  their  fish,  if  they  wish  to 
do  so,  on  the  ordinary  terms,  by  sending  it  in  somebody  else's 
name."  Now  it  is  wonderful  that  in  such  a  case  as  this  the  point 
should  be  reduced  to  that  very  little  piece  of  evidence,  but  on  that 
evidence  of  the  plaintiff  himself  stating  that  he  personally  knows 
that  to  be  the  course  of  business  I  can  form  no  other  conclusion, 
and  I  do  not  think  your  Lordships  can  form  any  other  conclusion, 
than  that  those  ordinary  rates,  as  he  calls  them,  are  in  practical 
operation,  the  railway  company  finding  customers  at  them,  and 
persons  coming  at  those  rates;  and  that  being  so,  I  do  not  think 
that  any  judge  ought  to  ask  for  stronger  evidence  than  that  to 
enable  him  to  say^  that  there  was  a  real  bona  fide  alternative  in 
this  case.  And  Lmdley,  L.  J.,  seems  to  agree  that,  if  he  could  have 
come  to  the  conclusion  which  I  have  said  that  I  have  come  to, 
namely  that  there  was  such  a  bona  fide  rate,  he  would  have 
thought  that  this  contract  was  reasonable  enough.  But  the  other 
two  judges  in  the  court  of  appeal,  Baggallay,  L.  J .,  and  Brett,  L.  J., 
seem  to  argue  (as  far  as  I  can  understand  what  they  say)  in  this 
way,  that  nothing  can  be  reasonable  practically  between  the  rail- 
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way  company  and  the  trader,  because  if  the  trader  does  not  take 
the  best  bar^in,  and  does  not  choose  to  do  the  best  thin^,  he  will 
be  nndersola  by  otliers ;  so  that  the  trader,  no  matter  whether  he 
is  dealing  with  a  railway  company  or  with  anybody  else,  never  can 
be  a  free  agent;  if  it  is  a  carrier  by  water  the  trader  is  not  a  free 
agent,  and  mnst  send  his  goods  on  the  cheapest  terms  that  he  can, 
without  being  a  free  agent.  That  to  my  mind  is  not  legitimate 
reasoning. 

Lord  Beamwell. — ^Lindley,  L.  J.,  says  so  to.  He  says,  ^^  In  the 
case  now  before  the  court  the  plaintiff  was  a  fish  merchant  send- 
ing his  fish  to  market,  and  practically  he  was  compelled  to  send 
his  goods  at  the  lower  rate,  it  is  tine  ne  was  not  compelled  to  do 
80  by  the  defendants,  but  it  is  plain  that' unless  the  plaintiff  sent 
his  fish  as  cheaply  as  he  coula,  he  would  be  undersold  in  the 
market  by  his  competitors  in  trade." 

Lord  Blackburn. — If  it  be  a  carrier  by  water  or  a  carrier  by 
land  where  there  are  no  railways,  the  trader  makes  a  bargain  with 
that  carrier  if  he  pleases.  It  might  as  well  be  argued  that  he  is  in 
the  same  position  as  he  was  before  the  Railway  and  Canal  Trafiic 
Act  was  passed,  without  remedy.  But  then  it  is  said  by  the  legis- 
lature in  that  Act,  '^  Inasmuch  as  railway  and  canal  companies  have 
a  practical  monopoly  given  to  them  bv  virtue  of  their  powers,  we 
will  protect  you  against  the  abuse  oi  that  practical  monopoly." 
And  I  think  that  that  is  accurately  expressed  m  the  case  of  Beslv. 
South  Devon  Ey.  Co.,  3  H.  &  C.  337,  842,  in  considering  whether 
the  condition  is  an  unreasonable  condition  or  not.  I  should  therefore 
here  take  it  as  a  matter  of  fact,  and  I  certainly  find  that  here  there 
is  a  real  practical  mode  in  which  fish  are  earned  upon  these  ordi- 
nary terms  in  actual  use,  which  consequently  I  must  take  to  be 
reasonable  terms.  There  is  no  practical  monopoly  pressing  upon 
the  parties  on  account  of  which  they  are  obliged  to  act  in  a  par- 
ticular way.  They  find  it  to  their  advantage  in  their  trade  to 
accept  the  offer  of  an  alternative,  and  that  offered  alternative  is  not 
unreasonable. 

For  these  reasons,  taking  this  view,  I  think  that  the  order  ap^* 
pealed  against  should  be  reversed,  and  the  judgment  of  the  Divi- 
sional Court  restored ;  and  of  course  the  costs  will  be  paid  by  the 
respondent.    I  accordingly  so  move  your  Lordships. 

Lord  Watson. — ^My  Lords,  I  so  thoroughly  agree  with  the  ob- 
servations which  have  been  made  in  this  case  by  the  noble  and 
learned  Lord  who  had  just  spoken  that  I  shall  merely  say  a  word 
or  two  in  addition. 

The  only  doubts  that  I  have  felt  in  this  case  have  arisen  from 
'these  circumstances.    In  the  first  place  the  case  framed  by  the 
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oomity  oonrt  judge  was  obviously  not  intended  to  raise  the  qnes* 
tions  which  have  been  mainly  discnssed  at  your  Lordships'  bar. 
The  only  point  which  that  learned  judee  seems  to  have  had  in 
yiew  in  delivering  jndgment,  and  in  snbsequently  framing  a  case 
between  the  parties,  was  whether  every  contract  between  a  rail'* 
way  company  and  a  trader  which  exempts  the  railway  company 
from  the  consequences  of  the  default  or  negligence  of  their  ser- 
vants^ is  necessarily  an  illegal  contract  The  learned  judge  in  his 
opinion,  to  the  terms  of  which  I  need  not  particularly  advert, 
Plainly  di'ew  from  the  case  of  Peek  v.  North  Staffordshire  Ry. 
o.,  10  H.  L.  C.  473,  what  I  consider  to  be  an  erroneous  infer- 
ence, namely,  that  it  had  been  held  by  the  House  that  such  a 
condition  could  in  no  circumstances  be  inserted  in  a  written  con- 
tract between  the  parties  without  rendering  that  contract  or  con* 
dition  null  and  void  under  the  statute  of  17  &  1.8  Yict. 

The  other  circumstance  which  to  some  extent  weighed  upon 
my  mind  was  the  fact  that  the  three  learned  judges  of  the  Appeal 
Oourt  were  unanimously  of  opinion,  upon  quite  a  different  ground, 
that  this  was  an  illegal  condition.  Shortly  stated,  the  reasons  for 
which  I  differ  from  those  learned  judges  are  these.  I  am  satis- 
£ed  in  point  of  fact  that  the  railway  company,  the  appellants,  are 
offering  to  carry  at  a  reasonable  rate  with  all  the  liabilities  of 
common  carriers ;  but  they  also,  on  condition  of  being  relieved  of 
these  liabilities,  offer  to  carry  goods  of  the  same  class  at  a  lower 
rate.  Now  it  might  be  tliat  the  special  rate  offered  was  so  much 
lower  than  the  ordinary  rate,  for  which  they  propose  to  carry  as 
common  carriet*8,  as  to  make  the  latter  a  prohibitory  rate  that  no^ 
body  would  resort  to,  and  in  that  case  the  lower  might  fairly  be 
represented  as  a  compulsory  rate.  But  I  can  find  nothing  of  that 
kind  here.  Prima  facie  I  am  prepared  to  hold  that  a  rate  sanc- 
tioned by  the  legislature  must  be  taken  to  be  a  reasonable  rate. 
It  may  be  shown  to  be,  in  certain  circumstances,  unreasonable, 
but  I  think  the  4  priori  presumption  is  in  favor  of  its  reasonable- 
ness ;  and  here  there  is  evidence  from  the  mouth  of  one  of  the 
parties,  the  respondent  himself,  to  the  effect  that  the  rate  is,  by 
some  traders,  dealers  in  fish,  acted  upon. 

Then  as  regards  the  special  rate,  t  am  not  prepared  to  adopt  the 
-view  which  seems  to  have  been  taken  by  the  learned  judges  of  the 
Appeal  Court,  that  whenever  the  lower  rate  without  liability  on 
the  part  of  the  company  is  such  as  to  induce  the  bulk  of  the 
traders  to  prefer  it  to  the  ordinary  rate  with  liability  on  the  part 
of  the  company,  the  conditions  attached  to  the  lower  rate  must 
necessarily  be  illegal  and  void.  That  does  not  appear  to  me  to  be 
a  reasonable  construction  of  the  words  of  the  statute,  '^  just  and 
reasonable  condition."  It  does  not  appear  to  me  to  be  warranted 
b^  the  judgment  of  this  House  in  reek  v.  North  Staffordshire 
Sy.  Co.,  10  H.  L.  0.  473.    That  case   authoritatively  decides. 
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npon  the  statute,  these  three  points — ^in  the  first  place,  that  a  con- 
dition of  this  kind  must  be  in  writing  in  order  to  bind  the 
trader ;  in  the  second  place,  that  it  must  be  proved  to  the  satis- 
faction of  the  court  to  be  a  reasonable  condition ;  and,  in  the  third 
place,  that  the  onus  of  showing  that  it  is  a  reasonable  condition 
rests  upon  the  railway  company  who  allege  it. 

But  the  question  as  to  what  constitutes  a  reasonable  condition  is  a 
question  of  fact  and  not  a  question  of  law,  and  must  be  judged  of  ac- 
cording to  the  circumstances  of  each  case.  No  doubt  there  are  many 
very  valuable  suggestions  in  the  case  of  ^eek  v.  North  Staffordshire 
Ry.  Co.,  10  H.  L.  C.  473.  But  we  are  not  dealing  with  a  case  in 
its  circumstances  similar  to  that,  because  it  was  there  held  that 
the  company  had  charged  a  high  rate  as  common  carriers,  not  for 
the  honest  and  bona  fide  purpose  of  giving  an  alternative  to  the 
trader,  but  practically  with  the  view  of  giving  no  alternative  and 
compelling  him  to  adopt  the  one  rate  in  preference  to  the  other. 
I  cannot  see  in  the  present  c^e  the  least  trace  of  that  compulsion. 
I  cannot  find  anything  in  the  character  and  facts  of  this  case  to 
suggest  to  my  mitid  that  the  condition  is  unreasonable.  On  the 
contrary,  it  appears  to  me  to  be  reasonable ;  and  therefore  I  have 
come  to  the  conclusion  that  I  should  not  be  giving  effect  to  the 
terms  of  the  statute  if  I  did  not  concur  in  the  proposal  to  reverse 
the  judgment  of  the  court  below  and  to  return  to  that  of  the 
Queen's  Bench  Division. 

Lord  Bramwell. — My  Lords,  the  case  of  Peek  v.  North  Stafford- 
shire  By.  Co.,  10  H.  L.  C.  473,  was  decided  twenty  years  ago.  At  the 
time  it  was  decided,  and  from  thence  continuously  until  now,  I  have 
thought  it  was  wrongly  decided,  as  I  know  it  was  contrary  to  the 
intention  of  the  framers  of  the  Act;  and  this  case  confirms  me  in 
that  opinion.  For  liere  is  a  contract  made  by  a  fishmonger  and  a 
carrier  of  fish  who  know  their  business,  and  whether  it  is  just  and 
reasonable  is  to  be  settled  by  me  who  am  neither  fishmonger  nor 
►carrier,  nor  with  any  knowledge  of  their  business.  And  although 
that  case  lias  been  in  existence  for  twenty  years,  and  has  been 
acted  upon  in  courts  of  law,  if  it  were  within  my  competency  to 
overrule  it  I  would  do  so,  because  it  is  impossible  to  say  that 
people  have  regulated  their  contracts  in  reference  to  it :  they  have 
done  nothing  of  the  sort.  What  they  have  done  is  this:  they 
have  entered  into  their  contracts  without  reference  to  it,  ana 
when  it  has  become  convenient  they  have  broken  those  contracts, 
and  having  had  the  benefit  of  them  they  have  turn^  round  and 
have  songht  to  avoid  them. 

Now,  I  should  not  like  to  say  that  in  this  case  the  plaintiff  was 
doing  a  thing  which  he  knew  he  ought  not  to.  In  all  probability 
he  has  not  the  slightest  notion  in  the  world  of  what  are  the  merits 
of  the  question  that  has  been  argued  before  us ;  but  it  stands  con- 
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fessedly  that  he  has  put  £20  into  his  pocket  by  virtue  of  the  con- 
tract, and  he  is  now  seeking  to  avoid  it  as  an  unjust  and  unreason- 
able one,  yet  keeping  the  £20.  However,  we  are  bound  by  the 
case  that  I  have  inentioned,  and  consequently  we  must  say  whether 
or  not  this  contract  is  just  and  reasonable.  Now  I  will  not  say 
that  it  is  impossible  that  a  contract  can  be  unjust  and  unreasonable 
where  both  the  parties  who  have  entered  into  it  would  have  fully 
understood  it.  ifay,  I  would  go  further,  and  would  say  that  1 
could  understand,  ii,  for  instance,  where  a  company  were  entitled 
to  charge  £100  for  the  carriage  of  a  thing  they  took  off  Ss.  upon 
the  footing  of  their  being  exempted  from  all  responsibility,  that 
peradventnre  a  man  who  had  entered  into  that  contract  with  them 
might  sav,  "  No,  I  have  discovered  that  that  6s.  which  you  have 
let  me  on  is  not  an  equivalent,  nor  anything  like  an  equivalent  for 
the  loss  which  1  sustain  bv  your  getting  rid  of  your  responsibility." 
I  think  such  a  state  of  things  as  that  may  be  possible.  I  will  not 
say  it  is  not,  though  I  should  listen  reluQtantly  to  the  fishmonger 
saying,  "  I  did  not  ask  for  a  sufficient  abatement  "  However,  put- 
ting that  as  an  illustration,  without  putting  further  ones,  I  am  not 
prepared  at  this  moment  to  say  that  it  is  an  impossibility  that  a 
contract  knowingly  and  voluntarily  entered  into  by  two  parties 
could  be  unjust  and  unreasonable.  If  it  is  not  voluntarily  entered 
into,  that  is  a  very  different  thing.  But,  for  my  own  part,  I  am 
prepared  to  hold  that  unless  some  evidence  is  given  to  show  that 
a  contract  voluntarily  entered  into  by  two  parties  is  unjust  and  un- 
reasonable, it  ought  to  be  taken  that  that  contract  is  a  jnst  and 
a  reasonable  one,  the  burden  of  proof  being  upon  the  man  who 
says  that  it  is  unjust  and  unreasonable.  First  of  all,  its  justice  and 
reasonableness  are  prima  facie  proved  against  him  by  his  being  a 
pai-ty  to  it,  and  if  tie  means  to  say  that  what  he  ^reed  to  is  unjust 
and  unreasonable,  he  must  show  that  it  is  so.  lam  preparedf  to 
hold  that.  In  this  particular  case,  that  it  is  just  and  reasonable 
is  to  my  mind  beyond  the  sliglitest  doubt,  looking  at  the  profit 
which  the  plaintiff  has  made  by  it.  And  when  it  is  said  :  "  Why^ 
what  an  unreasonable  thing  it  is  that  you  should  exempt  your- 
selves" (as  I  own  I  think  this  agreement  does)  "from  all  responsi- 
bility, even  for  the  wilful  default  or  wilful  act  of  your  own  ser- 
vants," I  deny  that  there  is  anything  necessarily  unreasonable  in  it. 
I  say  that  any  man  who  wants  to  make  out  that  it  is  unreason- 
able must  prove  it.  I  can  perfectly  understand  (as  I  put  in  the 
course  of  the  argument)  a  man  going  to  a  railway  company  and 
saving:  "How  I  deal  with  you;  you  carry  fish  for  me;  we  often 
fall  out,  we  have  disputes;  sometimes  the  fish  is  late,  sometimes  it 
18  injured ;  sometimes  it  is  your  fault,  sometimes  it  is  not ;  we  get 
into  trouble  and  into  litigation  with  each  other ;  if  you  will  make 
me  an  abatement  of  five  per  cent,"  or  ten  per  cent,  or  twenty  per 
oent,  or  whatever  he  things  fit  to  ask  and  they  agree  to,  "  I  will 
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undertake  to  hold  yoa  not  responsible  eyen  if  tlie  fish  is  spoilt  or 
stolen  bj  yonr  own  servants."  I  can  understand  that  to  be  a  per- 
fectly reasonable  proposal  for  him  to  make  and  for  the  company  to 
accept.  It  seems  to  me  perfectly  idle,  and  I  cannot  understand 
how  it  could  have  been  supposed  necessary,  tliat  it  should .  be 
referred  to  a  judge  to  say  whether  an  agreement  between  carriers, 
of  whose  basiness  he  knows  nothing,  and  fishmongers,  of  whose 
business  he  equally  knows  nothing,  is  reasonable  or  not.     If  it  is  a 

Siestion,  it  is  one  of  fact ;  and  evidence  should  be  given  to  show 
at  the  fishmonger  and  carrier  did  not  understand  their  business, 
but  made  an  unjnst  and  unreasonable  contract.  However,  so  it  is, 
and  I  repeat  that  I  am  for  my  own  part  prepared  to  hold,  not  that 
an  agreement  between  two  people  which  has  been  voluntarily 
entered  into  by  them  cannot  be  unreasonable,  but  that  the  fact 
that  it  has  been  voluntarily  entered  into  by  them  is  the  strongest 
possible  proof  that  it  is  a  reasonable  agreement,  and  that  I  should 
require  the  strongest  possible  evidence,  or  something  more  even 
than  a  possibility,  to  show  me  that  that  was  an  unreasonable  agree- 
ment. 

Now,  in  my  opinion,  this  was  a  voluntary  agreement  That  is 
the  question  which  we  have  to  consider,  and  the  fact  that  there 
was  an  alternative  is  only  of  importance  as  showing  that  the  agree- 
ment was  voluntary;  because  if  there  is  no  idtemative  then, 
although  the  agreement  is  come  to  in  terms,  yet  in  tmth  in  a  sense 
it  is  no  agreement  between  the  parties,  because  tliere  is  a  compul- 
sion on  one  of  them  to  enter  into  it.  Therefore,  it  becomes  of 
importance  to  see  whether  there  was  an  alternative,  for  the  purpose 
of  seeing  whether  the  agreement  was  a  voluntary  one.  fTow 
there  was  most  obviously  an  alternative.  The  plaintiff  might  have 
sent  his  fish,  if  he  had  liked,  paying  20  per  cent  more  than  he 
did  ;  that  is  to  say,  paying  £100  where  he  paid  £80.  If  he  had 
liked  he  mi^ht  have  sent  bis  fish,  paying  that  ratio  with  liability 
in  the  earner;  or  he  mi^ht  have  sent  it  upon  the  terms  upon 
which  he  did  send  it,  and  lie  chose  the  latter. 

Beally,  it  is  difficult  for  me  to  express  the  opinion  which  I  en- 
tertain upon  this  question  with  a  sufficient  appearance  of  the 
respect  I  have  for  tne  opinion  of  those  who  have  thought  differ- 
ently, namelv,  the  learned  judges  in  the  court  below.  They  seem 
to  say  that  there  is  no  option  because  the  terms  are  too  good — the 
benefit  given  to  the  plaintiff  is  too  great;  that  if  a  less  benefit  were 
given  to  liim  and  to  all  the  other  senders  of  fish,  if,  instead  of  20 
er  cent  being  taken  off  the  price  it  were  10,  or  peradventure  5 
for  10  might  be  too  much  for  aught  I  know),  then  indeed  there 
would  be  an  option,  but  as  it  is  it  is  such  an  irresistible  temptation 
to  him,  I  suppose,  it  is  so  good  a  thing  for  him,  that  he  nas  no 
choice  hut  to  take  it.  The  argument  comes  to  this  :  the  allowance 
is  so  just  and  reasonable  to  ^1  fish  dealers  that  it  is  unjust  and 
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unreasonable  to  each  of  them.  Well,  one  has  heard  a  great  many 
diBcnssions  abont  free  will,  but  I  protest  this  is  a  novelty — I  never 
heard  anything  like  it  before — ^it  is  the  most  extraordinary  propo- 
sition that  I  ever  heard  in  my  life.  The  assumption  that  he  is 
obliged  to  do  it  beeanse  lie  cannot  othei*wise  compete  with  his  fel- 
low fishmoneers  is  the  most  gratuitous  one  that  was  ever  invented 
in  this  world.  He  says  that  he  has  put  £20  into  his  pocket ;  but 
suppose  that  his  profit  was  twenty  times  £20,  or  two  hundred 
times  £20  in  the  course  of  the  year,  which  for  aught  we  know  it 
might  be,  there  is  not  the  slightest  proof  that  it  is  not  so — it  is 
said  that  because  he  has  put  £20  into  his  pocket  we  are  to  infer 
that  he  could  not  carry  on  his  trade  unless  he  could  put  that  £20 
into  his  pocket,  and  tlierefore  that  the  thing  is  of  a  compulsory 
nature,  and  that  he  has  no  option,  no  choice,  and  that  consequently 
Ins  agreement  is  not  voluntary.  I  repeat  that  I  really  do  not  un* 
derstand  how  such  a  conclusion  could  have  been  come  to,  except 
by  some  generous  feeling  that  railway  companies  ought  to  be  kept 
Id  order  ror  the  benefit  of  fishmongers. 

NoTV,  just  let  me  ask  this  question — ^^  Just  and  reasonable" — Is 
it  Inst !  If  it  is  not,  it  is  iinjnBt.  Is  it  unjust  ?  Will  any  human 
bemg  say  that  this  man  has  been  unjustly  treated?  Well,  but  jus- 
lice  alone  is  not  sufficient;  you  must  not  onlv  be  just,  but  yon 
must  l)e  reasonable,  which,  by  the  way,  rjitlier  imports  that  j'oa 
may  be  one  without  the  otlier.  I  should  think  that  that  was  an 
extremely  difficult  thing.  However,  if  it  is  just,  is  it  reasonable} 
Why  its  very  justice  shows  its  reasonableness. 

I  nnnst  say  that  I  really  <lo  think  this  is  about  the  plainest  case 
that  ever  came  before  your  Lordships'  liouse. 

LoBD  FrrzGEBALD. — My  Lords,  I  concur.  The  question  for  our 
eonsideration  is  whether  the  conditions  expressed  in  the  special 
contract  signed  by  the  plaintiff  are  just  and  reasonable.  Such  a 
question  always  involves  matters  of  fact  as  well  as  legal  considera^ 
tions,  and  probably  was  made  a  question  for  judicial  decision  in 
order  to  afford  some  protection  to  parties  dealinij:  with  carriereand 
public  companies  against  injustice  and  oppression,  and  insure  for 
thetn  freedom  of  contract.  The  true  constrnction  of  the  special 
contract  has  been  raised  before  us,  and  I  think  that  its  conditions 
must  l>e  read  accordin«:  to  the  ordinarv  and  natural  nieaniiiir  of  the 
language  used,  and  that  your  Lordships  would  not  be  justified  in 
importing  or  implying  any  limitation  not  expressed.  Read  in  that 
liglit  the  language  is  large  enough  to  protect  the  defendants  from 
the  ne<::^ligent  conduct  of  their  servants^  but  I  am  not  inclined  to 
go  further.  If  your  Lordships  were  to  interpret  it  as  protecting 
flie  defendants  from  wilful  misconduct,  then  a  large  and  important 
question  would  arise  for  determination,  namely,  whether  a  con- 
tract which  wholly  relieved  the  company  from  liability  for  loss 
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or  damage  and  exonerated  them  from  all  the  obligations  of  duty^ 
was  not  in  itself  unjnst  and  unreasonable,  and  conti-arj  to  the 
policy  of  the  law. 

Assuming,  then,  that  the  special  contract,  if  it  stood  alone  and 
withont  moi*e,  might  have  been  unreasonable,  it  may  become  fair 
and  reasonable  if  a  proper  alternative  was  offered  to  the  plaintifL 
The  alternative  in  my  judgment  was  a  fair  and  reasonaole  one. 
It  was  to  carry  at  a  rate  which  we  must  deem  to  have  been  reason- 
able as  it  was  less  than  the  parliamentary  rate,  and  subject  to  all 
the  liabilities  of  carriers  at  common  law.  The  defendants  at  the 
same  time  offered  to  carry  at  a  reduction  of  20  per  cent  if  relieved 
from  certain  common  law  liabilities. 

The  plaintiff  deliberately  rejected  the  first  and  accepted  the 
second — ^and  signed  a  contract  to  that  effect.  He  now  asks  to  be 
relieved  from  it,  alleging  that  it  was  unjnst  as  imposing  on  him 
unreasonable  conditions,  and  that  in  effect  he  was  coerced  to 
adopt  it,  having  no  option.  The  Court  of  Appeal  seems  to  have 
been  of  that  opinion,  and  two  of  the  Lord  Justices  seem  to  rest 
their  decision  on  the  ground  that  the  plaintiff  was  not  a  free 
agent. 

Thus  Bag^allay,  L.  J.,  after  giving  his  impression  on  what  I 
cannot  help  tninking  was  the  main  question,  is  represented  to  have 
said :  '^  But  I  do  not  think  it  necessary  to  express  a  definite  opin- 
ion upon  that  point  now ;  l^ecause  it  appears  to  me  that,  having 
regard  to  the  circumstances  of  this  case,  there  really  was  no  option 
as  between  the  two  modes  of  carriage  which  the  plaintiff  could 
adopt.  I  think,  therefore,  that  this  appeal  must  be  allowed.'' 
And  Lindley,  L.  J.,  thus  expresses  his  nnal  opinion :  ^^  It  follows 
from  the  foregoing  reasoning  that  in  my  opinion  such  a  contract 
as  the  one  before  us  might  be  reasonable  under  other  circum- 
stances; and  I  cannot  go  to  the  length  of  my  brothers  Baggallay 
and  Brett  and  say  that  such  a  contract  must  be  unreasonable  in  ail 
cases.  I  should  consider  it  reasonable  in  all  cases  in  which  the 
customer  was  not  practically  compelled  to  adopt  the  lower  rate. 
Under  such  circumstances  I  shoula  concur  with  Lords  Blackburn 
and  Bramwell,  and  with  the  decision  in  Simons  v.  Great  Western 
Ey.  Co. 

In  that  view  I  am  unable  to  follow  the  .Lords  Justices,  but 
though  differing  from  them  with  hesitation  I  prefer  the  opinion 
of  Mathew,  J.,  in  the  Divisional  Court,  when  he  says :  *'  It  is  per- 
fectly clear  here  that  the  customer  was 'free  if  he  chose  to  have 

me  to  the  company  and  demanded  that  they  should  have  carried 
lis  goods  as  common  carriers.  In  that  state  of  things  they  would 
be  liable  in  the  ordinary  way  for  all  the  risks  of  the  carriage. 
But  the  company,  in  lien  of  that  contract  which  rendered  them 
liable  for  all  the  risks  of  the  loumey,  proposed  to  the  customer  the 
terms  which  I  have  just  read,  and  in  consideration  of  his  accept- 
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ing  thoee  terms  they  proposed  to  carry  his  goods  at  one  fifth  less 
than  the  ordinary  rate ;  and  the  customer  agrees  to  those  terms." 
Why  should  the  plaintiff  be  relieved  from  the  contract  he  has 
delioerately  accepted !  There  was  fnll  and  ample  consideration, 
there  is  an  absence  of  any  fraud,  and  he  has  not  oeen  overreached. 
He  elected  to  send  his  goods  at  the  lower  rate — the  alternative 
offered  to  him  was  fair,  and  I  can  discover  no  ground  on  which  we 
can  treat  this  special  contract  as  a  fraud  on  the  statute  or  relieve 
the  plaintiff  from  its  consequences. 

Order  appealed  from  reversed;  order  of  the  Queen's  Bench 
Division  restored ;  the  respondent  to  repay  (according  to  the  un- 
dertaking given)  the  costs  in  the  court  below ;  and  to  pay  the  ap- 
pellants their  costs  in  the  Oourt  of  Appeal  and  their  costs  of  tms 
appeal ;  cause  remitted  to  the  Queen's  Bench  Division. 

English  Railway  and  Canal  Traffio  Act — ^By  the  terms  of  this  act  all 
limitation  of  liability  on  the  *part  of  carriers  by  mere  notice  ia  prohibited. 
Their  liability  may,  however,  be  limited  by  special  contract  provided  the 
conditions  thereof  are  in  the  opinion  of  the  court  '*  just  or  reasonable."  A 
contract  which  is  on  its  face  apparently  unjust  and  unreasonable  may  be  con- 
sidered valid  if  the  party  forwarding  the  goods  had  an  option-  which  he  has 
declined  to  forward  them  on  just  and  reasonable  terms.  Gallagher  «.  Great 
Western  R.  Co.,  18  Irish  C.  L.  (N.  8.)  826. 

It  will  be  observed  therefore  that  every  case  stands  to  a  great  degree  upon 
its  own  merits. 

Just  and  Reasonable  Conditions. — ^In  the  following  cases  the  condi- 
tions contained  in  the  special  contract  of  carriage  have  been  held  to  be  just 
and  reasonable :  Aldridgc  v.  Great  Western  R.  Co.,  15  C.  B.  (N.  8.)  682; 
Simons  v.  Great  Western  R.  Co.,  18  C.  B.  805;  Lewis  v.  Great  Western  R. 
Co.,  5  H.  A  N.  867;  Beal  v.  South  Devon  R.  Co.,  3  H.  &  C.  337;  White  v. 
Great  Western  R.  Co.,  2  C.  B.  (N.  8.)  7;  McClure  d.  London,  etc.,  R.  Co.,  7 
H.  A  IT.  477 ;  Harrison  d.  London,  etc.,  R.  Co.,  2  B.  &  S.  12 ;  Wifle  v.  Great 
Western  R  Co.,  1  H.  &  N.  63;  Robinson  v.  Great  Western  R  Co.,  35  L.  J. 
(C.  P.)  123;  Lord  u.  Midland  R.  Co.,  L.  R.  2  C.  P.  889;  Pardington  u.  South 
Wales  R  Co.,  1  H.  &  N.  392;  Lewis  v.  Great  Western  R  Co.,  L.  R.  3  Q.  B. 
Div.  195;  Moore  c.  Great  Northern  R.  Co.,  8L.  R.  N.  95. 

Unjust  and  Unreasonable  Conditions. — In  the  following  cases  the  condi- 
tions contained  in  the  contract  of  carriage  have  been  held  unjust  and  un- 
reasonable: Gregory  «.  West  Midland  R.  Co.,  2  H.  &  C.  944;  Rooth  v. 
Northeastern  R.  Co.,  L.  R  2Ezch.  178;  Gaston  v,  Bristol,  etc.,  R.  Co.  1  B  & 
a  112;  Allday  «.  Great  Western  R.  Co.,  5  B.  &  8.  908;  McManus  t>.  Lanca- 
shire R.  Co.,  4  H.  &  N.  327 ;  Doolan  v.  Midland  R.  Co.,  L.  R.  2  App.  Cas.  792; 
Lloyd  V.  Waterford,  etc.,  R.  Co.,  16  Ir.  0.  L.  (N.  8.)  87;  Peek  v.  North 
Stauordshire  R.  Co.,  10  H.  L.  Cas.  478;  Ashenden  «.  London  <&  B.  R.  Co., 
L.  R.  5  Ezch  Div.  190;  Carigan  v.  Great  Northern,  etc.,  R.  Co.,  6  L.  R.  L:. 
90;  Hill  V.  London  &  N.  W.  R  Co.,  42  L.  T.  618;  McNally  «.  Lancashire  & 
Yorkshire  R  Co.,  8  L.  R  Ir.  81. 
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(M  New  T^^rk  Bepartt,  S78.) 

A  etrrier  of  psMengen,  by  the  sale  of  m  imMwiigwr  ticket,  as'incideiit  t» 
the  contract,  without  any  specific  agreement  or  separate  compensation,  be- 
comes oblif^ated  to  carry  the  bsggage  of  the  passenger  to  a  reasonable  amount, 
and  to  deliTer  it  at  the  end  of  Um  route  to  the  passenger  or  his  duly  author* 
ixed  agent. 

The  courts  may  take  judicial  notice  of  the  system  of  checking  baggage 
by  railroad  companies,  and  of  the  general  prscdce,  in  case  of  through  pa»- 
•engers  having  tickets  for  ao  entire  route  OTer  roads  owned  and  operated 
by  separate  but  connecting  lines,  for  the  first  company  to  check  the  bag- 
gage to  its  final  destination,  and  to  delirer  it  at  the  ena  of  its  route  to  the 
next  succeeding  carrier,  and  so  on  until  it  reaches  the  possession  of  the  laa^ 
carrier. 

It  is  within  the  apparent  authority  of  a  baggage-master  so  to  check  baggage^ 
and  where  he  receives  it  and  agrees  to  checkit  through  by  a  particular  route 
the  company  is  bound,  although  in  fact  he  had  no  authority  to  check  it  by 
that  route ;  at  least  it  is  a  question  of  fact  for  a  jury. 

It  seems  that  a  baggage-master,  in  the  absence  of  special  authority,  cannot 
l^nd  his  company  by  a  contract  to  carry  bageage  beyond  the  terminus  of  its 
road,  or  flxinff  a  special  or  unusual  mode  of  delivery,  as  at  a  place  other  than 
the  depot  of  uie  company. 

The  usual  baggage-check  delivered  to  a  passenger  is  not  regarded  as  en^ 
bodying  the  contract  of  carriage,  but  only  as  a  voucher  or  token  to  enable  him 
to  identify  and  claim  his  baggage  at  the  end  of  the  route. 

In  an  action  to  recover  for  loss  of  bag^^age  these  facts  appeared.  Plaintidl. 
held  passage  tickets  for  himself  and  family  over  defendant'a  road  from  l^BW 
York  to  Niagara  Falls,  and  also  tickets  from  the  latter  place  to  New  Orleans 
by  the  **  Mobile  route, *^  in  which  route  it  did  not  appear  that  defendant  had 
any  interest,  but  it.  in  connection  with  defendant's  road,  formed  a  con tinuoue 
line  between  New  York  and  New  Orleans.  Plaintiff  presented  these  tickets 
with  his  bagffage  to  the  baggage- master  at  defendant's  baggage-room  in  New 
York  city  and  requested  him  to  check  the  baggage  from  New  York  to  New 
Orleans  by  the  route  indicated.  The  baggaee-master  examined  the  ticketa, 
assented  to  the  request  and  gave  plaintiff  checks  for  his  trunks,  which  he 
put  in  his  pocket  without  examination.  Upon  the  checks  were  the  words 
*'  New  Orleana  and  New  York,'*  and  also  certain  letters  and  abreviations 
which,  as  explained  by  experts,  indicate  the  several  roads  forming  the  **  Great 
Jackson  route.**  Defendant  delivered  the  baggage  to  the  agent  of  the  Qreat 
Jackson  route  at  Niagara  Falls,  and  while  in  transit  it  was  destroyed  by  an 
accident.  Hsld^  that  the  undertaking  of  the  baggage-master  to  check  by  the 
Mobile  route  was  the  undertaking  of  defendant,  and  included  an  agreement 
to  deliver  at  the  end  of  its  road  to  the  next  succeeding  carrier;  that  by  the  de- 
livery to  another  carrier,  in  the  absence  of  contributory  njegligence  on  the 
part  of  plaintiff,  it  remained  liable  as  insurer;  also  that  the  omission  of  plain- 
tiff to  examine  the  checks  was  not  such  contributory  negligence  as  prevented 
a  recovery ;  that  at  least  it  was  a  question  for  the  jury  as  to  whether  he 
had  a  right  to  repose  upon  the  representation  of  the  baggage-master 
without  examining  the  checks,  also  as  to  whether  an  inspection  of  the 
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ihbckn  wcrald  have  apprised  m  person,  not  an  expert  or  familiar  with  the  roads, 
■taking  up  the  routes  between  New  York  and  New  Orleans,  that  a  mistake 
bad  been  made. 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
C!oiirt,  in  the  first  judicial  department,  entered  upon  an  order  made 
October  28,  1881,  which  affirmeda  judgment  in  lavor  of  defendant, 
entered  upon  an  order  diemiseing  the  complaint  on  trial. 

Thia  action  was  brought  to  recover  damages  for  the  loss  of 
t^aintifTs  baggage  while  en  route  from  New  York  city  to  New 
Orleans. 

The  material  facts  are  stated  in  the  opinion. 

Horace  E.  Doming  for  appellant. 

Frank  Loomis  for  responaent. 

Ani>kews,  J. — ^The  plaintiff  failed  to  establish  a  contract  by  the 
defendant  to  carry  him  and  his  baggage  from  New  York  to  New 
Orleans,  via  the  '^Mobile  routo"  from  Niagara  Falls,  as  alleged  in 
/the  complaint.  On  the  contrary  the  proox  conclusively  negatived 
the  existence  of  a  through  contract  by  the  defendant.  The  only 
contract  between  the  plaintiff  and  defendant  for  the  carriage  of 
the  former  was  made  at  Niagara  Falls,  about  July  1, 1876,  through 
the  purchase  there  by  the  plaintiff,  of  tickets  for  himself  and  fam«- 
flv  over  the  defendant's  road  from  Niagara  Falls  to  the  city  of  New 
York,  and  from  the  latter  place  to  Nia^ra  Falls  on  their  return. 
The  plaintiff  at  that  time  held  return  tickets  from  Niagara  Falls  to 
New  Orleans  by  the  Mobile  route,  purchased  at  New  Orleans. 
There  is  no  evidence  that  the  defendant  was  interested  in  that 
route.  It  appeared  that  this  route  in  connection  with  the  defend- 
snt's  road  formed  a  continuous  line  of  railroad  between  New  York 
und  New  Orleans,  but  no  community  of  interest  between  the  de* 
fendant  and  the  several  corporations  operating  the  lines  of  road  em- 
braced therein  was  shown. 

The  case,  however,  was  not  disposed  of  on  the  trial,  upon  any 

auestion  of  pleading.  The  facts  were  shown  without  objection,  on 
le  ground  of  variance.  The  nonsuit  was  granted  upon  the  ground 
that  the  facts  proved  did  not  disclose  a  caose  of  action,  and  this  is 
die  only  question  presented  on  this  appeal. 

The  essential  facts  may  be  briefly  stated.  The  plaintiff  on  the 
17th  of  August,  1876,  having  tickets  above  stated,  entitling  him 
and  his  family  to  be  carried  irom  New  York  to  New  Orleans,  via 
die  Mobile  route  from  Niagara  Falls,  presented  them  with  his  bag- 
sage  to  the  bagga^master  at  the  baggage-room  of  the  defendant 
m  the  city  of  I^'ew  i  ork,  and  requested  the  baggi^e-master  to  check 
the  baggage  from  New  York  to  New  Orleans  by  the  route  indi- 
eated  by  me  tickets.  The  baggago-master  asked  to  see  the  tickets, 
examined  them  and  thereupon  gave  the  plaintiff  two  checks  for  his 
tni][fa  from  New  York  to  New  Orleans.    The  plaintiff  took  the 
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checks,  pnt  them  in  his  pocket  without  examinini^  them,  and  after- 
ward gave  them  to  his  wife  for  safe-keeping.  On  the  same  day 
the  plaintiff  and  his  family  commenced  their  return  jonmey  to 
New  Orleans  on  the  route  indicated  by  the  tickets,  and  when  near 
New  Orleans  the  checks  were  handed  to  the  agent  of  a  transfer  com- 

Sany,  with  directions  to  deliver  the  ba^age  at  the  plainti£Ps  resir 
ence  in  that  city.  It  was  then  ascertamed  that  the  checks  were 
those  used  for  baggage  sent  from  New  York  to  New  Orleans  via  what 
is  called  the  '^  Great  Jackson"  route  from  Niagara  Falls.  It  subee- 
quently  transpired  that  the  plaintifPs  baggage  was  in  fact  sent  from 
Niagara  Falls  over  the  route  indicated  by  the  checks,  and  that  while 
in  transit,  it  was  substantially  destroyed  by  an  accident  at  Tngaloo, 
Miss.  The  case  contains  a  printed  fac  simile  of  the  checks.  The 
words  *^  New  Orleans  and  New  York"  are  distinctly  shown  on  the 
checks,  and  at  the  bottom  are  numerous  letters  and  abbreviatiouB 
which,  as  explained,  indicate  the  several  roads  constituting  the  ^^Great 
Jackson  "  route  from  New  York  to  New  Orleans. 

The  delivery  of  the  baggage  by  the  defendant  at  Niagara  Falls 
to  the  agents  of  the  Jackson  route,  was  in  direct  violation  of  the 
plaintiffs  instructions  and  of  the  undertaking  of  the  bagga^master 
on  receiving  the  baggage.  The  acts  and  conduct  of  tiie  latter  on 
that  occasion  are  consistent  only  with  the  theory  that  he  assented  to 
the  plaintiff's  request  to  check  the  bagga^  by  the  Mobile  route,  and 
through  ignorance,  negligence,  or  mistake,  diecked  it  by  the  Jack- 
son route.  If  the  undertaking  of  the  baggage-master,  to  check  the 
baggage  by  the  Mobile  route  was  in  law  or  in  fact  the  undertaking 
of  the  defendant,  its  liability  for  the  loss  of  the  baggage,  in  the  ab- 
sence of  contributory  negligence  on  the  part  of  the  plaintiff,  is  set- 
tled by  authority.  The  agreement  to  cneck  the  baggage  by  the 
Mobile  route  included  an  agreement  ex  vi  termini  to  deliver  it  at 
the  end  of  its  road  to  the  next  succeeding  carrier  on  tbat  route.  If 
such  delivery  had  been  made,  the  defendant's  responsibility  would 
have  terminated.  But  having  misdelivered  the  oaggage  contrary 
to  the  agreement,  to  another  carrier,  it  remained  liable  as  insurer 
for  any  injury  or  loss  occurring  on  the  route  upon  which  the  bag- 

ge  was  diverted.    Johnson  v.  N.  Y.  Central  R.  R.  Co.,  33  N. 
610 ;  Condict  v.  Grand  Trunk  B.  Co.,  54  id.  500,  and  cases 
cited. 

The  defendant  rests  its  defence  to  the  action  on  two  grounds^ 
first,  that  the  agreement  of  the  baggage-master  to  check  the  bag- 

fage  by  the  Mobile  route  was  unauthorized  and  did  not  bind  the 
eiendant:  and  second,  that  the  omission  of  the  plaintiff  to  exam- 
ine the  checks  was  contributory  negligence,  which  prevents  a 
recovery. 

It  will  be  useful  in  determining  the  principal  question,  to  refer 
to  the  obli^tion  which  a  carrier  of  passengers  by  rail  assumes  on 
the  sale  of  a  passage  ticket  in  respect  to  the  personal  baggage 
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of  the  passenger.  The  carriage  of  the  baggage  of  the  pas- 
senger, under  reasonable  limitations  as  to  amount,  is  the  ordi- 
nary incident  to  the  carriage  of  the  passenger,  and  the  duty 
arises  on  the  part  of  the  company  to  carry  the  baggage  of  the  pas- 
senger, as  incident  to  the  principal  contract,  without  any  specific 
agreement  or  separate  compensation.  Tlie  obligation,  moreover, 
includes,  as  in  the  case  of  merchandise,  an  obligation  to  deliver 
the  baggage  carried.  Cole  v.  Goodwin,  19  Wend.  261 ;  Powell 
V.  Myers,  26  id.  591.  There  arises  therefore  on  the  sale  of  a 
passenger  ticket  a  contract  to  carry  the  person  and  the  ba^gace  of 
the  passenger  between  the  points  indicated,  on  the  roaa  oi  the 
company  issuing  it,  and  to  deliver  the  baggage  at  the  end  of  the 
route  to  the  passenger  or  his  duly  authorized  agent.  In  this  State 
a  statutoiT  duty  is  also  imposed  upon  railroad  companies  receiving 
baggage  for  transportation,  to  affix  to  each  parcel  a  metallic  check* 
with^ numbers  stamped  thereon,  and  to  deliver  a  duplicate  to  the 
passenger  or  owner.  Laws  of  1847,  chap.  272,  §  6 ;  Laws  of  1850, 
chap.  140,  §  37.  These  statutorjjr  provisions  prescribe  the  duty  of 
railroads  within  the  State,  receiving  baggage  to  be  transported  to 
points  on  the  line  of  the  road  receiving  it,  and  impose  no  obliga- 
tion to  check  baggage  beyond  such  line,  but  they  contain,  so  far  as 
we  know,  the  first  legislative  recognition  of  a  system  which  has 
expanded  to  meet  the  growing  demands  of  the  business,  so  that 
the  checking  of  baggage  has  become  the  common  incident  of  rail- 
road passenger  transportation  in  the  United  States.  Personal 
delivery  of  baggage  to  the  passenger  at  the  end  of  the  transit  on  a 
particular  road,  has  to  a  great  extent  been  superseded  in  case  of 
through  passengers  having  tickets  for  an  entire  route  owned  and 
operated  by  separate  but  connecting  lines,  by  the  custom  of  the 
first  carrier  checking  the  baggage  to  the  final  destination  and  deliv- 
ering it  at  the  end  of  his  route  to  the  next  succeeding  carrier,  who 
in  turn  delivers  it  to  the  next  carrier,  and  so  on  toties  quoties  until 
it  reaches  the  possession  of  the  last  carrier  on  the  route.  This 
general  practice  is  a  matter  of  common  observation  and  experience, 
and  has  so  become  a  part  of  the  common  knowledge  of  the  com- 
munity that  courts  may  take  judicial  notice  of  its  existence.  It 
has  been  generally  adopted  by  reason  of  its  manifest  utility  and 
convenience,  and  the  practice  promotes  the  mutual  interests  of  the 
railroads  and  the  public.  It  may  not  be,  and  probably  is  not  a 
practice  obUgatory  upon  railroad  companies,  and  mutual  arrange- 
ments between  connecting  roads  must  oe  made  before  the  practice 
can  be  adopted ;  but  the  fact  remains,  that  in  most  cases  such 
arrangements  are  perfected,  and  a  traveller  having  a  through  ticket 
over  connecting  lines  may  reasonably  expect,  on  delivering  his 
baggage  to  the  first  carrier,  to  receive  a  check  relieving  him  from 
the  necessity  of  seeing  to  its  transfer  to  the  severd  successive 
joads  on  the  line  of  travel. 
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We  come  now  to  tbe  question  as  to  the  anthoi'ity  of  the  baggage^ 
master  to  bind  the  defendant  by  an  a^eement  to  check  the  plain- 
tiff's baggage  by  the  Mobile  route.  There  is  do  evidence  of  the 
actual  authority,  oral  or  written,  conferred  upon  the  baggage- 
master  upon  his  appointment.  Whether  in  fact  he  had  authority 
to  check  baggage  over  the  Mobile  route,  or  whether  the  defendant 
was  accustomed  to  check  baggage  over  that  route,  does  npt  appear. 
He  had  authority  to  check  over  the  Jackson  i-oute,  as  is  inferable 
from  his  being  trusted  with  checks  over  that  line.  But  the  author- 
ity of  an  agent  may  be  implied  in  many  cases  from  his  official 
designation,  the  position  in  which  he  is  placed,  and  the  duties 
which  naturally  appertain  thereto.  Parties  may  deal  with  the 
agents  of  corporations  upon  the  presumption  that  they  possess  the 
powers  usually  assigned  to  the  office  they  hold  (2  Kent's  Com.  350, 
note,  and  cases  citedi  and  the  principal  is  bound  as  to  third  per- 
sons acting  in  good  laith,  by  the  act  of  an  agent  within  his  appar- 
ent authority,  although  in  the  particular  instance  it  was  unauthor- 
ized. In  considering  the  inference  to  be  drawn  sis  to  the  authority 
of  the  baggage-master  in  this  case  from  his  official  designation,  and 
from  the  fact  that  he  was  acting  as  the  agent  of  the  defendant  in 
receiving  baggage  of  passengers,  the  jury  was  entitled  to  take 
notice  of  the  usual  metuods  of  railroad  transportation.  The  con- 
tract to  carry  the  baggage  of  passengers  as  incident  to  the  contract 
to  carry  the  person,  does  not  become  defined  as  to  the  particular 
baggage,  its  amount,  or  other  incidents,  until  the  baggage  is  deliv- 
ered to  the  baggage-master.  So  also  in  respect  to  checking  b^ 
gage,  the  arrangement,  from  the  nature  of  the  business,  must,  m 
large  places  at  ^ast,  be  made  with  the  baggage-master.  It  would 
be  impracticable  in  the  city  of  New  York,  for  example,  to  arrange 
the  details  for  the  carrying  of  bagga^  with  the  ticket  agent. 
Such  details  are  left,  as  they  necessarily  must  be,  to  be  subse- 
quently arranged  between  the  passenger  and  baggage-master  at  the 
very  time  of  delivering  the  baggage.  The  passenger  can  ordinary 
ily  deal  with  no  one  else  in  respect  to  them.  He  may  not  know, 
or  if  he  knows,  he  would  not  ordinarily  be  able  to  find  the  superior 
agents  of  the  corporation.  The  passenger  has,  we  think,  the  right 
to  assume  that  the  baggage-master  possesses  the  reouisite  authority 
to  make  all  ordinary  and  usual  arrangements  witn  passengers  in 
respect  to  the  transportation  of  baggage.  If  a  Question  arises  as  to 
checking  baggage  beyond  the  line  of  the  road  receiving  it,  the 
practice  of  the  company  is  presum^ibly  known  to  the  baggage- 
master,  and  he  is  practically  the  only  person  to  whom  the  inquur 
can  be  addressed.  It  would  produce  great  inconvenience  if  it 
should  be  held  that  the  baggage-master  cUd  not  represent  the  com- 

fany  in  respect  to  the  ordinary  incidents  of  baggage  transportation, 
t  could  not  be  claimed  that  a  baggage-master,  in  the  aosence  of 
special  authority,  could  bind  the  company  by  a  contract  to  carry 
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baggage  beyond  the  tenniiias  of  the  road,  or  a^ree  apon  special  or 
nnnsnal  modes  of  delivery,  as  to  deliver  at  a  place  other  than  the 
depot  of  the  company,  or  (perhaps)  to  a  specified  person  at  the 
terminns  of  the  route,  other  than  the  owner.  Bnt  it  is  we  think 
within  the  apparent  scope  of  a  baggage-master's  employment, 
when  asked  by  a  passenger  whether  me  company  checks  baggage 
over  a  route  indicated  by  his  passage  tickets,  to  answer  the  ques- 
tion and  to  bind  the  company  by  cliecking  it  over  connecting  roads. 
L)  this  case  the  request  to  check  over  the  Mobile  route  was  made 
to  the  baggage-master  and  assented  to  by  him,  and  he  assumed  to 

SVe  checks  in  accordance  with  the  request.  This  constituted,  we 
ink,  an  agreement  binding  on  the  company,  and  unless  the  plain- 
tiff's omission  to  examine  the  checks  was  contributory  negligence, 
we  are  of  opinion  that  the  nonsuit  was  erroneous.  The  primary 
purpose  of  giving  a  passenger  a  duplicate  check  is  to  enable  him 
to  identify  and  daim  his  baggage  at  the  end  of  the  route.  It  has 
never,  we  think,  been  regarded  as  embodying  the  contract  of  car- 
riage, but  only  as  a  voucher  or  token  for  the  purpose  mentioned. 
See  Quimby  v.  Vanderbilt,  17  N.  T.  306 ;  Van  Buskirk  v.  Rob- 
erts, 31  id.  661 :  Blossom  v.  Dodd,  43  id.  264 ;  3  Am.  Rep.  701 ; 
Rawson  V.  Penn.  R.  R.  Co.  48  N.  Y:  212.  The  plaintiff  had  a 
right  to  repose  upon  the  representation  of  the  baggage-master,  with- 
out examining  tne  checks.  It  is,  however,  a  conclusive  answer  in 
this  case  to  the  claim  to  take  the  question  of  contributory  negli* 
gence  from  the  jury,  that  an  inspection  of  the  checks  would  not 
be  likely  to  apprise  a  person  not  an  expert  or  familiar  with  the 
roads  making  up  the  lines  from  New  York  to  New  Orleans,  that  a 
mistake  had  been  made.  The  plaintiff  was  at  least  entitled  to 
have  the  question  of  negligence  on  his  part  submitted  to  the  jury. 

For  the  reasons  stated  we  think  the  nonsuit  was  erroneous,  and 
the  judgment,  therefore,  should  be  reversed,  and  a  new  trial  or- 
dered. 

All  concur,  except  Earl,  J.,  not  voting. 

Judgment  reversed. 

Connecting  Lines— Baggage. — The  reader  is  referred  to  the  following 
aviiiorities  in  coDnection  with  the  principal  case.  Baltimore  &  Ohio  R.  R, 
Go.  «.  Campbell,  8  Am.  &  Eng.  R  R.  Cas.  1^6;  Wolff  v.  Central  R.  R.  Co., 
6  Am.  A  Eng.  R.  R.  Cas.  441 ;  Texas,  etc.,  R.  R.  Co.  «.  Fort,  9  Am.  &  Siu;. 
R.  R.  Cas.  892;  Texas,  etc.,  R.  R.  Go.  «•  Feiguaon,  9  Am.  &  Bng.  R  R. 
Cai.  890. 

16  A.  A  £.  R  Gas.— 18 
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PdDMOHT  MiJnTFAOrUBSHO  Ool 

V. 
OOLUHBIA  AND   GsEElfyiLLS  R.   B.  Oo. 

19  8outh  Carolina  BeparU,  8S8. 

A  oommoD  carrier  is  responsible  to  the  fall  extent  of  his  liability  ts  soeli, 
notwithstanding  any  contract  he  may  make  with  reference  thereto;  iHit  one 
not  a  common  carrier  may  make  any  lawful  contract  which  t^e  parties 
choose. 

The  true  test  of  a  common  carrier  is:  Is  it  optional  with  him  whether  be 
will  carry  or  not,  or  is  it  his  legal  duty  to  carry  for  all  alike  f  If  the  latter, 
he  is  a  common  carrier;  if  the  former,  he  is  not. 

A  company  chartered  and  organized  for  railioad  transportation  is  a  com- 
mon carrier  over  its  own  line,  out  it  is  not  so  beyond  its  termini  and  over 
connecting  lines  unless  it  has  become  so  by  usage,  character  of  bosineaBy  or 
contract, 

The  payment  of  freight  and  passenger  fare  through  to  points  beyond  the 
termini  of  a  railroad  does  not  make  it  a  conmion  carrier  over  other  roads  to 
the  point  of  destination. 

The  duty  or  obligation  to  convey  the  soods  beyond  its  own  line  of  road, 
and  to  deliver  them  at  a  point  beyona  its  own  line,  is  not  imposed  by 
law,  but  depends  upon  the  contract  between  the  shipper  and  the  com- 
pany. 

Hie  bill  of  lading  is  the  contract  between  the  shipper  and  the  company 
by  which  the  company  ames  to  transport  and  deliver  beyond  its  own  line, 
and  the  terms  and  conditions  of  the  contract  regulate  and  determine  the 
■duties  and  obligations  of  the  contracting  parties. 

The  signature  of  the  shipper  is  not  necessary  to  esteblish  his  assent  to  the 
terms  of  a  bill  of  lading. 

It  is  the  duty  of  the  judge  to  construe  a  written  contract,  but  where  there 
is  dispute  as  to  which  of  two  agreements  the  parties  acted  under,  that  is  an 
issue  of  fact  which  it  is  the  province  of  the  jury  to  determine. 

Letters  from  the  president  of  a  railroad  company,  written  after  the  de- 
struction of  goods  by  fire,  admitting  the  liability  of  his  company  therefor, 
are  not  evidence  against  the  corporation  in  an  action  brought  to  recover 
for  such  loss. 

In  his  dissenting  opinion  Mr.  Jostice  McGowan  makes  a  foil 
statement  of  the  case,  as  follows : 

In  the  case  first  named  in  the  title,  the  plaintiff  corporation 
brought  an  action  against  the  defendant  corporation  for  $240,  the 
yalae  of  three  bales  of  domestics,  shipped  by  the  former  at  their 
factory  in  Greenville,  npon  the  railroad  of  the  defendant,  to  be 
carried  by  its  own  and  connecting  lines  to  Baltimore,  in  the  State 
of  Maryland,  and  there  safely  delivered  to  Woodward,  Baldwin  & 
Norris,  for  freight,  at  the  rate  of  fifty-six  cents  per  one  hundred 
pounds.  The  allegation  was  that  the  defendant  corporation  did 
not  safely  carry  and  deliver  the  goods  pursuant  to  agreement,  but, 
on  the  contrary,  the  defendant  and  connecting  lines  so  negligently 
acted  in  regard  to  the  same,  in.  their  calling  as  carriers,  uiat  said 
goods  were  lost  and  never  delivered.    The  defendant  corporation 
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made  seyeral  defences :  First,  they  denied  the  contract  as  alleged. 
Second,  that  there  was  any  negligence  on  their  part,  as  thej  deliv- 
ered the  goods  to  the  Charlotte,  Columbia  and  Angusta  B.  B. 
at  Columbia,  and  that  their  liability  ended  with  such  delivery. 
And  third,  that  they  received  the  goods  under  a  special  contract, 
exempting  them  and  all  connecting  lines  from  hability  for  loss 
by  fire,  and  if  there  was  any  liability  it  should  fall  only  on  that 
line  in  whose  actual  custody  the  property  was  at  the  time  of  the 
loss ;  and  that  the  said  three  bales  of  domestics  were  destroyed  by 
fire  while  in  transit,  viz.:  at  West  Point,  Virginia,  on  board  the 
steamer  Shirley,  belonging  to  the  Baltimore,  Bichmond,  and  Chesa- 
peake Steamboat  Co. 

The  second  case  named  was  for  $1600,  the  value  of  twenty 
bales  of  domestics,  shipped  at  the  same  time  aud  under  the  same 
circumstances  to  Woodward,  Baldwin  &  Co.,  New  York.  These 
bales  were  destroyed  at  the  same  time  and  place  and  by  the  same 
fire,  there  being  no  difference  in  the  facts  except  that  the  three 
bales  were  actually  on  board  the  steamer,  and  the  other  twenty 
were  on  the  wharf  when  destroyed.  The  cases  on  the  circuit 
were  considei'ed  as  similar,  and  the  result  in  one  determined  the 
other.  It  appeared  that  Mr.  Hammet,  president  of  the  Pied- 
mont Manufacturing  Co.,.  wishing  to  ship  his  fabrics  North, 
met  in  Columbia  the  general  frei^t  a^nt  of  the  Columbia  and 
Greenville  B.  B.,  and  made  with  him  an  arrangement  for 
"  through  rates"  to  Baltimore,  for  which  the  Pigment  Co. 
was  to  pay  fifty-six  cents  per  one  hundred  pounds  to  Baltimore, 
and  sixty  cents  per  one  hundred  pounds  to  N  ew  York.  At  that 
time  nothing  whatever  was  said  about  limiting  the  liability  of  the 
defendant. 

Some  time  afterwards,  November  22d,  1880,  under  this  general 
arrangement,  those  having  charge  at  Piedmont  (Mr.  Hammet  was 
absent  from  the  State)  sent  three  bales  of  domestics  to  the  Pied- 
mont station  on  the  railroad,  and  delivered  them  to  one  W.  B. 
Yaughn,  agent  of  the  railroad  company  at  that  point,  who  gave  a 
printed  receipt  for  the  same.  This  paper  was  headed  '^  Greenville 
and  Columbia  B.  B.,  through  bill  of  lading."  It  acknowledged 
the  receipt  of  the  three  bales, "  to  be  transported  by  the  Greenville 
and  Columbia  B.  B.,  to  Columbia,  Greenville,  or  Seneca  City, 
as  the  case  may  be,  and  thence  by  connecting  lines — same  to  be 
delivered  in  like  order  and  condition — ^to  Woodward,  Baldwin  & 
Norris,  Baltimore,  Maryland." 

This  paper*  was  not  signed  by  the  shipper,  but  contained  in  small 
type  ^^  conditions,"  declaring  the  railroad  companies  exempt  from 
liability  in  many  cases  stated  at  length,  and  among  other  tilings  as 
follows :  ^^  That  the  said  Greenville  and  Columbia  B.  B.  and  con- 
necting railroads  and  steamship  lines  shall  not  be  liable  for  loss  or 
dumago  on  any  article  of  property  whatever,  by  fire  or  other  casu- 
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Woodward,  Baldwin  &  Co.,  New  York,  the  goods  lost.  Is  not 
that  the  very  contract  Mr.  Hammet  made  with  the  general  agent 
in  Colombia  ?  What  right  had  he  to  alter  the  terms  of  that  con- 
tract, at  Piedmont,  and  attach  a  release  and  conditions  ?  None  in 
the  world  that  I  can  see.  There  is  no  proof  on  that  snbject,  and  I 
regard  that  bill  of  lading  simply  as  a  receipt  to  cairy  out  the 
agreement  previously  entered  into  between  Mr.  Hammet  and  the 
general  agent  of  the  defendants. 

It  does  not  seem  unreasona^e  to  hold,  that  when  a  shipper  en- 
trusts his  goods  to  a  common  carrier,  who  stipulates  that  ne  will 
deliver  them  by  connecting  line  in  New  York,  that  he  is  dis- 
charged from  liability  whenTie  delivere  them  to  the  first  connect- 
ing road  on  the  line  of  connection.  The  shipper  has  made  no 
contract,  sent  no  freights  to  any  other  line  on  the  route. 

This  '^  through "  line,  north  and  east,  south  and  west,  was  not 
made  for  his  convenience,  but  for  the  benefit  of  the  common  car- 
riers comprising  the  line.  It  is  true,  it  is  a  convenience  to  the 
shipper;  but  if,  when  he  makes  a  contract  with  the  Greenville 
and  Columbia  Railroad,  he  is  to  place  his  goods  to  the  Charlotte, 
Columbia  and  Augusta  Railroad  and  all  the  other  lines  of  connec- 
tion, and  can  only  hold  that  line  liable  on  which  the  goods  were, 
lost,  and  with  which  he  made  no  contract,  it  has  to  me  very  much 
the  appearance  of  a  snare. 

Eviaently  Mr.  Hammet  thought  that  when  he  made  his  agree- 
ment with  the  genei'al  agent  to  have  his  goods  transported  on 
the  connecting  Tines  he  represented  north  and  east,  west  and 
south,  at  a  stipulated  rate  of  freight  which  they  were  to  divide, 
he  had  a  binding  contract  with  the  initial  road  with  whom  he 
made  the  contract,  and  that  the  initial  road  of  the  connection 
conld  not  shift  its  resf)onsibility  by  any  device  of  releases  or  con- 
ditions in  consequence,  signed  by  a  local  agent  at  a  local  station. 
Is  it  reasonable,  nay,  is  it  just  to  make  the  shipper  look  to  any 
other  company  than  the  company  with  whom  he  has  made  the 
contract?  Is  it  fair,  after  he  has  made  a  contract  with  the  gen- 
eral agent  of  the  combination,  in  which  there  was  no  stipulation 
whatever,  to  hold  him  bound  by  a  printed  form,  filled  with  limi- 
tations and  stipulations,  signed  by  a  local  agent,  to  which  the 
shipper  has  not  given  his  assent  by  attaching  his  si^ature?  In 
all  probability,  if  he  went  to  any  other  company  than  the  one 
with  whom  he  made  the  contiuct,  he  would  be  told,  ^'  We  made 
no  contract  with  you ;  go  to  the  company  with  whom  you  con- 
tracted." 

This  war  between  common  carriers  and  shippers  has  been  goinc; 
on  from  time  immemorial.  Every  device  that  the  ingenuity  oi 
man  can  suggest  has  been  adopted  to  avoid  and  shift  their  re- 
sponsibility. Since  the  introduction  of  railroads,  so  great  is  their 
influence  that  some  States  have  been  induced  to  change  the  Eng- 
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lish  rale  and  adopt  what  Mr.  Lawson  calls  the  American  rule. 
That  time  has  not  jet  arrived  in  South  Carolina,  and  we  still  hold 
to  the  English  rule,  the  rule  of  our  ancestors,  from  whom  we  have 
borrowed  our  jurisprudence. 

Admit  that  a  corporation  is  only  liable  for  the  loss  of  goods 
shipped  over  its  corporate  territory.  This  is  good  law.  But  sup- 
pose several  corporations,  in  contiguous  States,  contract  to  carry 
"through  freiffhts"  over  their  respective  roads  and  connecting 
lines,  and  for  that  purpose  appoint  a  general  agent,  who  receives 
pay  for  the  freight  at  the  initial  point :  I  hold  that  the  English 
rule  prevails, 'and  the  corporation  receiving  the  freight  and  giving 
the  receipt  at  the  initial  point  is  responsible. 

It  is  true,  as  was  argued,  the  legislature  has  given  its  construc- 
tion, that  the  initial  road  is  responsible  until  it  produces  the  re- 
ceipt of  the  connecting  road.  But  that  does  not  apply  to  the 
shipper;  it  applies  to  the  roads  forming  the  combination.  The 
corporation  making  the  loss  is  liable  to  the  other  corporations 
forming  the  connecting  line ;  but  the  shipper  only  looks  to  the 
corporation  who  received  his  goods,  took  his  money,  and  con- 
tracted to  deliver  the  freight  in  New  York.  If  the  loss  is  dis- 
puted, who  is  to  sue?  Why,  the  road  who  gave  the  bill  of  lading, 
and  not  the  shipper.  They  must  adjust  their  diflSculties  amon^ 
themselves,  and  not  put  the  confiding  shipper  to  the  trouble  and 
expense  of  running  from  State  to  State  to  find  out  where  the 
goods  were  lost,  how  they  were  destroyed ;  if  it  was  negligence, 
or  the  act  of  God,  or  the  public  enemy ;  and,  perhaps,  when  he 
does  make  the  discovery,  the  corporation  may  be  bankrupt,  while 
the  initial  company,  with  whom  ne  had  made  the  contract,  is  per- 
fectly solvent.  I  hold  such  a  construction  to  be  unjust  and  un- 
warrantable, either  by  law  or  reason.  My  view  of  the  legislative 
construction  is,  not  that  the  initial  road  receiving  the  goods  and 
giving  the  bill  of  lading  to  the  shipper  is  not  relieved  from  liabil- 
ity to  the  shipper,  but  as  among  the  companies  composing  the  cor- 
poration or  through  line,  that  company  making  the  loss  sliall  bear 
the  whole  liability,  jand  not  distribute  it  among  them  all. 

If  you  determine  that  the  contract  was  the  agreement  between 
Mr.  Mammet,  president  of  the  Piedmont,  and  the  general  agent 
of  the  through  line  at  Columbia,  and  that  the  bill  of  lading  was  a 
mere  receipt  in  pursuance  of  that  agreement,  your  verdict  will  be 
for  the  plaintiflE  for  the  sum  of  $1600,  with  interest  from  the  first 
day  of  JDecember,  1880. 

The  judge  subsequently  instructed  the  jury  to  include  the  in- 
terest on  the  amount  of  damages  found,  if  plaintiff  has  proved 
himself  entitled  to  any,  but  not  to  find  interest  eo  nomine. 

The  jury  found  a  verdict  for  plaintiff  in  both  cases.  From  the 
judgments  entered  upon  these  verdicts  the  defendant  appealed 
upon  the  following  exceptions : 
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I.  Because  his  Honor  refosed  to  instnict  the  jurj  as  prayed  by 
the  defendants. 

(a.)  That  the  l^al  dnty  and  obligation  of  the  Colnmbia  & 
Qreenville  B.  &  Co.  as  common  carrier,  was  onlj  to  convey  over 
its  own  line  of  road.  The  corporate  franchise  and  l^al  dnty  are 
eommensnrate. 

(&.)  That  the  dnty  or  obligation  to  convey  the  goods  beyond  its 
own  line  of  road  and  to  deliver  them  at  a  point  beyond  its  own 
line  is  not  imposed  by  law,  bnt  depends  npon  the  contract  between 
the  shipper  and  the  compmy. 

{c.)  Tnat  the  bill  of  lading  is  the  contract  between  the  shipper 
and  the  company,  by  wliich  the  company  agrees  to  transport  and 
deliver  beyond  its  own  line,  and  the  terms  and  conditions  of  the 
contract  r^nlate  and  determine  the  duties  and  obligations  of  the 
contracting  parties. 

(d.)  That  by  the  terms  of  the  contract  tlie  Colnmbia  &  Green- 
ville R.  R.  Co.  was  not  to  be  liable  for  goods  destroyed  by  fire 
in  transit  or  at  depots  and  landings  or  in  depots  or  other  places 
of  transhipment.  And  if  the  gooos  in  question  were  destroyed 
by  fire  while  in  transit  beyond  the  line  of  defendant's  road,  or 
while  in  depot  or  other  place  of  shipment  or  transhipment,  or 
while  at  depots  and  landings  at  points  of  shipment  and  delivery 
beyond  the  line  of  the  defendant's  road,  then  the  defendant  is  not 
liable  and  the  verdict  should  be  for  the  Columbia  &  Greenville 
B.  R  Co. 

(e.)  That  in  and  by  the  sixth  clause  of  the  contract  between 

1>laintiff  and  defendant,  it  is  stipulated  and  agreed  that  in  case  of 
OSS  during  transportation  whereby  legal  liability  may  be  incurred 
by  the  terms  of  the  contract,  that  company  alone  shall  be  answer- 
aole  for  such  loss  in  whose  actual  custody  the  property  was  at  the 
time  of  the  happening  of  the  loss.  And  if  the  jury  are  satisfied 
that  the  ^oods  in  question  were  in  the  actual  custody  of  some 
other  carrier  when  burnt,  then  this  defendant  is  not  liable.  And 
under  the  terms  of  the  contract  the  action  must  be  against  the 
company  in  whose  actual  custody  they  were  when  destroyed. 

II.  Because  his  honor  submitted  as  the  only  question  for  the 
jury  to  decide,  Who  is  liable,  defendant  or  some  other  person  ? — 
whereas  one  of  the  main  questions  in  the  cause  was,  whetner  under 
the  bill  of  lading  any  one  was  liable. 

III.  That  the  bill  of  lading  was  the  only  contract  for  the  car- 
riage of  tliese  goods  that  was  proved,  and  that  his  Honor  erred  in 
submitting  to  the  jury  whether  the  contract  for  carriage  of  these 

?;ood8  was  tlie  agreement  between  Mr.  Hammet  and  the  general 
reight  agent,  or  the  bill  of  lading,  si^ed  by  the  agent  of  the 
company  when  the  goods  were  delivered  to  the  company. 

I V .  That  the  plaintiff  having  put  in  evidence  tne  bill  of  lad-, 
ing  signed  by  Vaughn,  agent  of  defendants,  no  previous  parol 
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agreement  could  alter  or  affect  the  terms  of  the  bill  of  lading  or 
Bubstitate  any  other  agreement  for  the  contract  evidenced  by  the 
bill  of  lading. 

V.  Becaase  his  Honor  erred  in  instimcting  the  jnry  that  the 
real  contract  was  that  inade  between  Mr.  Hannnet  and  the  general 
freight  agent,  and  the  agent  at  Piedmont  had  no  right  to  alter 
the  terms  or  annex  the  conditions ;  and  erred  in  instructing  the 
jury  that  the  bill  of  hiding  was  simply  a  receipt  to  carry  ont  th^ 
agreement  previously  entered  into  with  the  general  freight  n^ent. 

VI.  That  whether  the  contract  was  the  contract  of  the  Colnm- 
bia  and  Greenville  R.  R.  Co.  for  the  entire  carriage  or  the  con- 
tract of  each  successive  line,  the  exceptions  in  the  bill  of  lading  of 
responsibility  for  loss  by  fire  at  depots,  etc.,  attached  to  the  goods 
and  accompanied  them  from  Piedmont  to  their  destination.  That 
this  is  the  English,  as  well  as  the  American  doctrine,  and  that  his 
Honor  erred  in  ruling  to  the  contrary. 

VII.  That  his  Honor  erred  in  holding  that  the  signature  of  the 
Bbipper  was  necessary  to  establish  his  assent  to  the  terms  of  the 
bill  of  lading. 

VIII.  That  the  act  of  the  legislature  of  1882,  does  require  ship- 
per to  go  from  road  to  road,  until  he  finds  the  paity  in  default. 
And  that  his  Honor  erred  in  ruling  to  the  contrary. 

IX.  That  his  Honor  erred  in  admitting  the  letters  of  President 
IfcCaughrin.  That  the  liability  of  defendants  was  a  legal  question 
to  be  determined  by  the  coui*t8,  and  the  declarations  or  opinion^ 
of  the  president  after  the  loss  are  not  admissible  to  impose  liability 
on  defendants. 

Conner  &  Cheves  for  appellant. 
Wells  &  Orr,  T.  Q.  Donaldson,  contra. 

Simpson,  C.  J. — In  November,  1880,  the  plaintiff  delivered  to 
the  defendant  at  Piedmont  station,  Greenville  county,  twenty 
bales  of  domestics,  to  be  transported  to  Woodward,  Baldwin  & 
Co.,  at  New  York,  and  at  the  same  time  and  place  three  bales  for 
Woodward,  Baldwin  <fe  Norris,  at  Baltimore.  The  bill  of  lading 
given  bv  the  defendant  will  be  found  in  the  brief.  It  contains  a 
stipulation,  that,  in  case  of  loss,  '^  the  company  in  whose  actual 
custody  the  property  was  at  the  time  of  the  loss  should  be  answer- 
able." Also  an  exemption  for  loss  by  fire.  The  twenty  bales 
were  destroyed  by  fire  in  transit  on  the  wharf  at  West  Point,  Va., 
and  the  three  bales  at  the  same  place  on  board  the  steamer  Shirley, 
fying  at  the  wharf.  This  action  was  brought  to  recover  damages 
for  the  loss  of  these  goods. 

The  defendant  relied  upon  the  exemption  in  the  bill  of  lading 
as  to  fire — that  being  one  of  the  excepted  perils  in  said  bill — ana 
also  upon  the  stipulation  as  to  the  liability  of  the  company  actually 
in  custody.     Two  actions  were  brought  below,  but  as  the  facts 
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and  principles  involved  were  Bubetantiallj  the  same  in  both,  it 
was  agreed  that  the  resnlt  of  the  trial  in  one  should  determine 
the  otner.  The  jnrv  found  for  the  plaintiff  in  both  cases.  The 
defendant  has  appealed. 

It  is  admitted  that  common  carriers  in  this  State  cannot  Umit 
their  common  law  responsibility  by  any  notice  or  declaration  or 
special  contract  for  or  in  respect  of  any  goods  to  be  carried  by 
tnem.  This  was  specially  provided  by  act  of  legislature  (Ghen. 
Stat.,  1872,  p.  336),  of  force  at  the  time  of  this  loss.  The  first 
and  prominent  question,  therefore,  in  the  case  is.  Was  the  defend- 
ant a  common  carrier  as  to  the  goods  in  question  when  they  were 
destroyed  ?  If  so,  then  the  exemptions  in  the  bill  of  I^iding  (sup> 
posing  that  to  contain  the  contract)  would  not  avail.  If,  however, 
the  defendant  did  not  sustain  the  relation  of  common  carrier  as  to 
these  ffoods  at  the  time  of  their  destruction,  then,  upon  equally 
as  well-settled  principles  as  die  above,  its  liability  would  depend 
upon  the  terms  of  the  contract  by  which  the  company  undertook 
to  ship  the  goods  beyond  the  terminus  of  its  own  line.  In  other 
words,  the  law  is,  that  a  common  carrier  is  responsible  to  the  fnll 
extent  of  his  common  carrier  liability,  notwithstanding  any  con- 
tract he  may  make  with  reference  thereto  as  to  all  goods,  etc.,  to 
which  he  sustains  the  relation  of  common  carrier ;  while,  on  the 
other  hand,  one  who  is  not  a  common  carrier  may  make  any  con- 
tract for  transportation  which  the  parties  choOse,  not  contrary  to 
law.  Railroad  Co.  v.  Pratt,  22  Wall.  129 ;  Railroad  Co.  v.  Manu- 
facturing Co.,  16  Wall.  324. 

The  true  test  of  the  character  of  a  party,  as  to  the  fact  whether 
he  is  a  common  carrier  or  not,  is  his  legal  duty  and  obli^tion 
with  reference  to  transportation.  Is  it  optional  with  him  whether 
he  will  or  will  not  carry  t  or  must  he  carrv  for  all  ?  If  it  is  his 
legal  duty  to  carry  for  all  alike,  who  comply  with  the  terms  as  to 
freight,  etc.,  then  he  is  a  common  carrier,  and  is  subject  to  all 
those  stringent  rules  which,  for  wise  ends,  have  long  since  been 
adopted  and  uniformly  enforced,  both  in  England  and  in  all  the 
States,  upon  common  carriers.  If,  on  the  contrary,  he  may  carry 
or  not,  as  he  deems  best,  he  is  but  a  private  individual,  and  is 
invested,  like  all  other  private  persons,  with  the  right  to  make  his 
own  conti*act8,  and  when  made  to  stand  upon  them.  While  the 
law  has  imposed  duties  and  heavy  responsibilities  npon  common 
carriers,  which  they  cannot  avoid,  limit  or  shake  on,  yet  it  has 
never  attempted  to  namper  and  surround  those  who  are  not  common 
carriers  with  the  stringent  rules  applicable  to  carriers,  or  to  pre- 
vent them  from  exercising  their  own  judgment  as  to  the  responsi- 
bilities which  they  ai*e  willing  to  assume  in  a  special  case. 

Now  the  important  question  arises:  Was  the  defendant  a 
common  carrier  with  reference  to  the  goods  in  question  t  The 
defendant  is  a  corporation  created  under  an  act  of  the  legislature, 
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and  was  formed  and  organized  for  railroad  transportation  between 
certain  points  in  this  State,  and  as  to  this  railroad  and  between  these 
points  it  is  certainly  a  common  carrier  in  the  full  sense  of  that 
term,  subject  to  all  the  laws  and  principles,  statutory  and  other- 
wise, which  have  been  established  in  this  State  in  reference  to 
common  carriers.  And  if  this  loss  had  occurred  between  the  ter- 
mini of  the  road  there  would  be  no  difSc^lty  in  the  case.  In  fact^ 
in  that  event,  we  suppose  the  case  would  not  have  been  here. 

It  is  equally  as  certain  that,  so  far  as  the  charter  of  the  company 
is  concerned,  under  its  provisions  this  corporation  is  not  a  common 
carrier  beyond  its  own  termini,  there  being  no  legal  duty  imposed 
to  receive  and  transport  goods  beyond  those  points.  It  would  seem* 
to  follow  then,  from  these  principles,  that  ii  liabilitv  has  attached 
to  the  company  it  must  be  either  because  the  said  company  has 
become  a  common  carrier  beyond  its  termini  and  over  the  con- 
necting lines  by  usage,  its  character  of  business,  or  bv  contract, 
express  or  implied ;  or  it  has  become  liable  in  this  special  case  by 
a  special  contract  covering  the  case. 

There  is  no  foundation  for  the  first  position ;  in  fact,  it  has  not 
been  ni^ed  in  the  argument  that  this  company  has  become  mn- 
endly  a  common  carrier  outside  and  beyond  the  limits  of  its  char- 
ter and  over  its  connecting  lines,  and  that  it  is  legally  bound  to 
transport  goods  to  any  point  beyond  its  line  as  may  be  designated 
by  the  shipper.  It  is  true  that  the  destination  of  the  passengers 
embarking  on  this  road,  and  of  the  goods  shipped  thereon,  is  fre- 
quently beyond  its  own  termini,  and  at  points  reached  only  by 
connecting  roads ;  but  this  fact  cannot,  nor  does  the  payment  and 
receipt  of  the  fare* and  freight  through  to  the  destination,  which 
is  as  much  for  the  convenience  of  the  traveller  and  shipper  as  for 
the  roads,  make  the  company  first  concerned  ex  vi  termini  a  com- 
mon carrier  through  the  whole  distance.  Such  a  doctrine  would 
make  railroad  enterprises  a  fearful  business.  It  would  destroy 
them  utterly,  and  it  nnds  no  place  in  the  books  or  in  reason. 

Railroad  corporations,  however,  while  being  common  carriers  be- 
tween their  termini,  and  bound  inflexibly  by  the  law  on  this  subject; 
with  no  power  to  alter,  amend  or  limit  it  as  to  transportation  on 
their  immediate  line,  may  yet  contract  to  deliver  consignments  at 
any  point  beyond  such  terminus  as  may  be  agreed  upon,  and  this 
contract  may  be  either  absolute  or  conditional,  and  when  made  it 
is  subject  to  the  adjudication  of  the  courts,  as  all  other  contracts 
are.  The  defendant  being  a  carrier  only  to  the  extent  of  its  line 
under  its  charter,  was  not  bound  to  receive  and  ship  the  goods,  of 
ttie  plaintiff  beyond  its  termini.  This  was  optional,  as  we  have 
seen,  and  its  liability,  therefore,  in  such  crises  must  depend  entirely 
upon  the  contract  made  between  the  parties.  Was  it  absolute,  or 
was  it  conditional  t  And  if  conditional,  did  the  conditions  happen 
which  were  to  exempt  the  road  ? 
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The  complaint  charges  that  in  consideration  of  a  certain  sum 
the  defendant  ^'agreed  safely  to  carry  from  Piedmont  station  to 
the  city  of  New  York,  over  their  connecting  lines,  and  there 
deliver  to  Woodward,  Baldwin  &  Co.,  in  good  order,"  the  goods 
in  question.  This  is  an  allegation  of  an  absolute  and  uucoiidi* 
tional  agreement,  and,  had  it  been  sustained  by  the  evidence,  there 
wonld  have  been  no  escape  for  the  defendants;  the  case  of  Kjle 
V.  Laurens  R.  R.  Co.,  10  Rich,  382,  would  have  been  directly  in 
point.  The  answer  of  the  defendant  puts  in  a  positive  denial  of 
the  charge  in  the  complaint,  and  sets  up  a  special  and  conditional 
agreement  as  to  the  shipment  of  these  special  goods.  Upon  tlie 
complaint  and  answer,  tiie  first  question  before  the  court  below, 
as  it  appears  to  us,  was  one  of  fact,  and  for  the  jury,  to  wit :  Was 
the  contract  absolute  and  conditional,  as  alleged  in  the  complaint^ 
or  was  it,  as  stated  in  the  answer,  subject  to  conditions  and  ooa*- 
tingencies? 

The  testimony  on  this  subject  on  the  one  side  was  the  evidence 
of  Mr.  Hammet,  the  president  of  the  plaintiff  company,  where  he 
said  generally  :  ^^  All  our  arrangements  for  shipping  and  through 
rates  were  made  with  the  general  freight  agent  of  the  Columbia 
and  Greenville  R.  R.  Co.  at  Columbia.  We  were  to  pay  sixty 
cents  per  one  hundred  pounds  freight  to  New  York.  No  contract 
as  to  limiting  liability  of  defendant  was  made  or  even  alluded  to. 
I  was  in  New  England  when  goods  burnt."  The  evidence  of  the 
agreement  set  up  in  the  answer  was  the  bill  of  lading  given  when 
the  goods  were  received  at  Piedmont  station  by  W.  D.  Vaughn, 
agent  of  the  Columbia  and  Greenville  Co.,  and  signed  by  him  as 
such  agent.  This  bill  of  lading,  it  seems,  was  given  to  Uie  plain- 
tiff, and  by  it  forwarded  to  the  consignee  in  New  York. 

The  judge,  in  his  charge,  instructed  the  jury  that  the  agreement 
between  the  parties  was  the  one  detailed  in  the  testimony  of  Mr. 
Hammet;  that  this  agreement  was  unconditional  and  had  no  lim- 
ited liability  attached  ;  that  the  agent,  Yaughn,  had  no  right  to 
alter  the  terms  of  this  contract  ana  attach  conditions,  and  that,  in 
bis  judgment,  the  bill  of  lading  was  simply  a  receipt  to  carry  out 
the  agreement  previously  entered  into  between  Mr.  Hammet  and 
the  general  agent  of  the  defendants. 

We  think  this  charge  was  erroneous.  It  is  true  that  it  is  the 
province  of  the  judge  to  construe  agreements  and  extract  their 
meaning,  but  it  is  first  the  province  of  the  jury  to  determine  what 
agreement  has  been  made.  Here,  it  seems  to  us,  the  judge  went 
beyond  construction  and  charged  upon  facts,  the  finding  of  which 
is  alone  the  province  of  the  jury.  The  cha^e  in  this  respect  is 
subject  to  the  fifth  exception  of  aefendant.  It  is  not  for  this  court 
to  adjudge  or  indicate  what  the  precise  agreement  between  the 
parties  was.  This,  as  we  have  said,  is  a  question  of  fact  for  the 
juiy,  and  the  jury  should  have  been  left  untrammeled  in  the  duty 
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of  determining  the  fact ;  and  as,  in  onr  opinion,  thej  were  not  so 
left,  the  cases  mnst  go  back  on  this  ground  if  no  other. 

Bat,  even  supposing  that  the  evidence  of  Mr.  Hammet  is  the 
controlling  testimony  in  the  case,  and  tliat  he  detailed  trnthfullv 
iKrhat  occurred  between  himself  and  the  general  agent  (of  which 
there  is  no  doubt),  yet  we  think  it  was  error  of  law  in  the  Circuit 
judge  to  hold  that  that  agreement  amounted  to  an  unconditional 
contract  on  the  part  of  the  defendants  to  transport  and  deliver  at 
all  times  and  te  all  points  whatever  goods  the  plaintiffs  might  ship 
over  the  road  of  the  defendant  to  some  destination  by  connecting 
lines  beyond  its  termini,  and  that  the  agent  of  the  defendant,  who 
gave  the  bill  of  lading,  could  not  alter  the  terms  of  this  preVious 
contract. 

We  do  not  see  anything  of  a  positive  agreement  in  the  interview 
between  Mr.  Hammet  and  the  general  agent  of  Columbia,  except 
88  to  the  rates  upon  which  his  goods  were  to  be  shipped.  He  says : 
^  All  onr  arrangements  for  shipment  and  through  rates  were  made 
with  the  eenerS  fi*eight  aeent  of  Columbia  and  Greenville  R.  R. 
Go.  at  Columbia."  Sut  what  these  arrangements  were  is  not  spec- 
ified, except  as  to  the  rates.  Under  such  circumstances  we  do 
not  see  why  the  agent  of  the  company  and  the  plaintiff  might  not 
specify  the  terms  and  conditions  of  the  shipment,  when  he  came 
to  receive  a  special  consignment.  It  would  certainly  not  be  illegal 
for  the  shipper  and  the  agent  at  that  time  to  include  in  the  bill  of 
lading  such  stipulations  as  might  be  agreed  upon.    Whether  both 

STties  consented  and  agreed  upon  the  stipulations,  or  understood 
em  alike,  might  be  a  question  dependent  upon  the  facts,  but  that 
they  would  have  the  right  to  insert  such  as  they  deemed  proper,  there 
oonld  be  no  question.  The  error  of  the  charge  was,  that  the  Cir- 
cuit judge  assumed  tliat  the  stipulations  found  tnerein  were  inserted 
by  the  agent  of  defendant  without  the  knowledge  and  consent  of 
the  plaintiff.  This  we  think  was  a  question  of  fact,  and  should 
have  been  left  to  the  jury. 

The  legal  propositions  mainly  relied  on  and  earnestly  pressed  by 
the  respondent's  counsel,  need  not  be  nor  can  they  be  successfully 
contested.  They  are  sustained  by  abundant  authority.  "  Where 
a  carrier  undertakes,  without  more,  to  transport  beyond  its  own 
line,  the  liability  attaching  at  the  commencement  will  continue 
throaghout  the  transit  to  destination  ;  all  connecting  lines  of  car- 
riers employed  in  furthering  and  completing  such  transportation 
become  the  agents  of  the  first  carrier,  and  for  their  defaults  he  be- 
comes responsible  to  the  owner  of  the  goods.'' 

We  need  not  go  behind  Kyle  v.  Laurens  R.  R.  Co.,  10 
Rich.  882,  for  support  to  this  proposition.  There  the  Laurens 
Railroad  undertook  to  deliver  cotton  in  Charleston.  The  cotton 
was  burnt  on  a  connecting  road.  The  Laurens  road  was  held  re- 
sponsible, and  why  I    Because  its  contract  had  been  breached ;  it 
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fuled  to  deliTer  in  Gharleston ;  the  oourt  did  not  hold  that  the 
LanrenB  Bailroad  was  a  common  carrier  as  to  this  cotton,  and  npon 
that  eronnd  liable  for  its  loss,  bnt  that  It  had  contracted  to  do  what 
it  had  failed  to  do,  and  therefore  was  liable.  And  here,  if  it  had 
appeared  as  a  fact  fonnd  by  the  jury,  that  the  defendant  had  made 
a  contract  which,  npon  a  leeal  construction,  was  without  conditions 
and  absolute,  then  the  dei^ndant  would  be  responsible  npon  the 
same  principle  as  in.  Kyle  v.  Railroad  Co.,  snpra. 

The  respondent  further  contends,  that  a  common  carrier  cannot 
generally  limit  his  liability  by  a  special  agreement.  And  in  no 
eyentf  can  he  shield  himself  from  the  consequences  of  negligence 
or  misconduct  hj  an  unconditional  exemption  from  certain  perils 
as  fire,  etc.  This,  too,  he  sustains  by  abundant  authority.  But  it 
seems  to  be  overlooked  in  the  application  which  is  sought  to  be 
made  of  these  principles  on  behalf  of  the  respondent,  that  they 
apply  to  common  carriers  and  to  common  carriers  alone ;  that  they 
have  no  reference  to  others  who  may  happen  to  transport  goods  at 
a  certain  time  and  place,  when  and  where  they  are  under  no  legal 
obligation  to  do  this  work,  but  have  assumed  it  voluntarily,  per- 
haps as  much  for  the  convenience  as  otherwise  of  the  owner  of  the 
goods.  It  is  conceded  that  they  do  have  reference  to  common 
carriers;  those  who  have  undertaken  the  business  of  a  common 
carrier  either  as  a  chartered  company  or  otherwise,  but  we  fail  to 
see  their  application  to  the  other  class  suggested. 

The  argument  of  respondent,  it  appears  to  us,  has  assumed  the 
real  point  at  issue,  to  wit :  that  defendant,  as  to  the  goods  in  ques- 
tion, was  a  common  carrier.  We  do  not  think  that  me  defendant 
was  a  comn\on  carrier  beyond  its  termini  under  its  charter.  We 
hold  that  there  was  no  legal  duty  on  it  to  deliver  goods  beyond  its 
line ;  that  it  mi^ht  contract  to  do  so,  however,  according  to  such 
terms  as  might  be  agreed  upon  between  it  and  the  shipper.  This 
agreement  might  be  either  absolute  or  conditional.  It  might  make 
Se  company  enbstantially  a  common  carrier,  and  therefore  subject 
it  to  all  the  rules  and  principles  contended  for  by  the  respondent, 
or  it  might  contain  limitation  and  restriction  far  short  of  this. 
Bnt,  whatever  may  be  the  contract  in  a  given  case,  is  a  question  of 
fact  for  the  jury,  which,  when  found  and  properly  construed, 
must  become  the  law  of  the  case. 

There  is  really  no  great  difference  between  the  English  and 
American  doctrine  on  this  subject.  The  one  holds  that,  to  exempt 
a  caiTier  from  liability  beyond  its  terminus  there  must  be  a  special 
contract  to  that  end.  The  other,  that  to  make  the  first  earner  re- 
sponsible there  must  be  a  special  contract  to  that  end.  Both  admit 
that  the  carrier  is  not  bound  to  ^o  beyond  the  terminus,  but  that 
he  may  do  so ;  and  if  he  undertakes  to  do  so  he  is  bound  by  his 
undertaking.  In  the  one  case,  if  the  contract  contains  no  exemp- 
tion it  is  absolute;  in  the  other,  if  the  conditions  are  specified 
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they  muBt  govern.  This  is  nothing  more  than  saying  that  the 
whole  thing  is  per  contract,  and  that  whatever  the  contract  is  that 
must  be  enforced — ^the  legal  construction  being,  that  in  the  one 
case,  in  the  absence  of  exemptions,  the  carrier  has  contracted,  nn- 
conditionallv,  to  deliver ;  the  other,  with  conditions  inserted,  thev 
must  control.  But  if  there  be  a  difierence,  Uiat  difference  is 
immaterial  here,  because  both  parties  claim  a  contract — ^the  plain* 
an  unconditional  contract  made  with  Mr.  Ham  met,  and  the 


defendant  a  conditional  one  made  by  Vaughn  and  accepted  by 
the  plaintiff  in  the  receipt  of  the  bill  of  lading.  80  at  last,  as 
we  luive  said,  the  case  hinges  in  the  first  instance  upon  a  question 
of  fact. 

The  principles  announced  in  the  leading  case  i-eferred  to  hj 
respondent's  counsel  (Railroad  Co.  v.  Lockwood,  17  Wall.  857}, 
do  not  conflict  with  those  above.  The  court  in  this  case,  as  is  said 
in  the  argument,  after  a  most  careful  examination  of  the  principal 
authorities,  both  English  and  American,  reached  the  conclusion,  as 
announced  in  its  opinion :  '^  First,  that  a  common  carrier  cannot 
lawfully  stipulate  for  exemption  from  responsibility  when  such 
exemption  is  not  just  and  reasonable  in  the  eye  of  the  law.  Sec- 
ondly, that  it  is  not  just  and  reasonable,  in  the  eye  of  the  law,  for 
a  common  carrier  to  stipulate  for  exemption  from  responsibility 
for  negli^nce  of  himself  and  servants.  Thirdly,  that  these  rules 
applv  boui  to  cairiers  of  goods  and  carriers  of  passengers,  and  with 
special  force  to  the  latter.'' 

These,  no  doubt,  are  all  sound  conclusions,  and  are  not  only  well 
sustained  by  authority,  but  are  founded  on  justice  and  wisdom, 
when  applied,  as  this  case  evidently  intended  they  should  be,  to 
the  busmess  of  common  carriers  acting  within  their  sphere — ^which 
business,  in  this  day,  has  assumed  such  important  and  immense 
proportions.  There  is  not  a  word,  however,  in  this  case,  or  in  the 
conclusions  announced,  which  make  these  principles  applicable  to 
one  who  is  not  a  common  carrier,  or  denies  to  such  one  the  privi- 
lege and  right  to  contract  for  himself.  It  must  not  be  taken  for 
granted  that,  because  one  is  a  common  carrier  between  certain 
points,  that  he  is  also  a  common  carrier  beyond  those  points,  and 
then  apply  the  principles  which  have  been  established  in  reference 
to  common  carriers  to  him,  both  within  and  beyond  his  lines. 

This  distinction,  it  appears  to  us,  has  not  been  clearly  observed 
in  this  case.  Hence  we  think  that  many  of  the  authorities  cited 
are  not  applicable.  In  Railroad  Co.  u  Lockwood,  supra,  Mr.  Jus- 
tice Bradley,  drawing  the  true  distinction,  said  :  ^'  A  common  car- 
rier may  undoubtedly  become  a  private  carrier  or  a  bailee  for  hire, 
when,  as  a  matter  of  accommoaation  or  special  engagement,  he 
undertakes  to  convey  something  which  it  is  not  his  business  to 
convey.  ...  In  such  case  such  agreement  might  be  made  in  ref- 
erence to  his  taking  and  conveying  the  same,  as  the  parties  chose 


206     PIEDMONT  MFG.  00.  V.  OOLUMBIA,  BTO.,  B.  B.  OO.     . 

to  make,  not  inyolving  any  stipulation  contrary  to  law  or  public 
policy.  Bnt  when  a  carrier  has  a  regularly  established  businesg 
for  carrying  all  or  certain  artjdes,  and  especially  if  that  carrier  is  a 
corporation  created  for  the  purpose  of  the  carrying  trade,  and  the 
carriage  of  the  articles  is  embraced  within  the  scope  of  its  char- 
tered powers,  it  is  a  common  carrier,  and  a  special  contract  about 
its  responsibility  does  not  divest  it  of  the  character." 

Neither  is  there  any  conflict  between  the  principles  herein,  and 
the  well-considered  case  from  New  Hampshire,  where  the  court 
held  that  where  several'  common  carriers  are  associated  in  a  con- 
tinuous line,  one  price  for  through  freight  being  received  by  the 
initial  company,  the  goods  being  marked  and  received  to  be  deliv- 
eired  at  a  distant  point  beyond  the  termini  of  such  initial  company, 
that  in  such  case  the  initial  company  is  bound  to  carry  them  or  see 
that  they  are  carried  to  their  final  destination,  and  is  liable  for  loss 
happening  at  any  point  along  the  line.  Nashua  Lock  Co.  v.  The 
Worcester  and  Nashua  R.  R.  Co.,  48  N.  H.  339.  That  was  upon 
the  ground  that  from  the  facts  mentioned,  and  ndthing  more,  the 
oourt  would  conclude  in  accordance  with  the  English  doctrine,  that 
the  contract  to  deliver  in  that  case  was  not  an  absolute  contract  to 
deliver  at  the  point  mentioned,  and,  of  course,  should  be  enforced 
as  made  by  the  parties.  But  diero  is  nothing  in  that  case  which 
oven  intimates  the  idea  that  the  initial  company  was  bound  to  re* 
oeive  the  goods,  whether  it  wished  to  do  so  or  not,  or  that  the  par> 
ties  could  not  make  a  contract  with  stipulations  if  they  saw  proper 
to  do  so.  That  case  is  authority  for  the  position  diat,  where  the 
hiitial  company  receives  the  goods,  marked,  and  to  be  delivered  to 
a  distant  point,  with  the  freight  paid  to  that  point,  and  no  stipular 
tions  are  made  to  the  contrary,  the  contract  is  absolute.  It  decides 
nothing  more,  and  it  is  in  accord  with  Kyle  v,  Laurens  R.  R.  Co., 
supra,  but  not  at  all  in  conflict  with  the  positions  taken  hereinabove. 

We  think  the  charge  of  his  Honor  is  subject  to  exception  first 
and  the  specifications  (b)  and  (c)  thereunder,  in  that  he  declined  so 
to  charge.     The  other  specifications  under  this  exception  assume  a 

iuestion  of  fact  which  the  judge  was  not  authorized  to  assume, 
'hese  cannot  be  sustained. 

Exceptions  third,  fourth  and  sixth  are  overruled.  The  third  bo- 
cause  the  request  is  based  on  an  assumption  of  fact,  to  wit :  that 
the  bill  of  lading  was  the  contract.     This,  as  we  have  seen,  was  a 

Question  of  fact  for  the  jury  and  could  not  be  assumed  by  the  judge, 
'he  fourth  claims  that  no  previous  agreement  could  alter  the  terms 
of  the  bill  of  lading.  This  would  be  true  if  the  bill  of  lading  con- 
stituted the  contract,  but  that  was  the  very  question  at  issue.  The 
sixth  called  upon  the  judge  to  charge  that  "whether  the  contract 
was  the  contract  of  the  Columbia  and  Greenville  Co.  or  the 
contract  of  each  sndbessive  line,  yet  that  the  exemption  from  tha 
peril  from  fire  attached  to  the  goods  all  through."    Eaoh  snooesaivioi 
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oompauj  was  certainly  a  oommon  carrier  alon^  its  line,  and  while 
the  ffoods  were  on  each  line,  the  common  law  liability  of  a  common 
earner,  with  all  its  absolute  force,  attached,  and  exemptionis  could 
not  be  made  by  which  the  company  in  possession  could  divest 
itself  of  the  character  of  a  common  carrier ;  hence,  the  judge  could 
not  have  charged  this  request. 

Exceptions  second,  Hf th,  seventh  and  ninth  are  sustained. 

Exception  eighth  we  do  not  consider  in  the  case.  The  exceptions 
have  not  been  set  out  in  full  in  this  opinion,  as  this  would  have 
encumbered  it  too  much.  It  is  to  be  hoped  that  the  reporter,  in 
giving  a  statement  of  the  case,  will  set  them  out. 

Next  and  last,  as  to  the  admissibility  of  the  letters  of  MoCangh- 
rin,  the  president  of  the  defendant  company.  These  letters  were 
the  written  declaration  of  an  agent,  and  their  admissibility  must 
depend  upon  the  rules  of  evidence  in  such  cases.  These  rules 
would  allow  such  declarations  when  constituting  a  pa  it  of  the  res 
gestsd,  or  when  made  within  the  scope  of  the  agency,  but  declara- 
tions made  some  time  after  the  act  and  beyond  the  scope  of  the 
agency  should  not  be  allowed.  The  letters  contained  an  admission 
hjf  the  president  of  the  liability  of  his  company,  or  rather  the  ex- 
pression of  a  legal  opinion  to  that  efiEect,  and  they  were  written 
some  time  after  the  controversy  began.  We  do  not  think  that  this 
opinion  was  within  the  scope  of  the  agency  of  the  president,  nor 
Its  expression  a  part  of  the  res  eestSB.  They  were,  therefore,  in- 
admissible. Had  they  contained  an  admission  of  some  fact  con- 
nected with  the  contract,  it  would  have  been  otherwise. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Circuit 
Court  be  reveraed. 

MoOowAN,  J.,  dissenting. — ^In  these  cases  I  cannot  concur  in  the 
indgment  of  my  brethren  for  the  reasons  herein  stated.  [Here 
follows  his  statement  of  the  case.]  We  will  not  follow  the  excep- 
tions, but  endeavor  to  dispose  of  the  questions  as  they  arise  in  order. 
First,  as  to  the  contract  between  the  parties.  The  exceptions 
charee  in  various  forms  that  it  was  error  to  leave  it .  to  the  jury  to 
decide  what  was  the  contract  between  the  parties ;  that  the  only 
contract  was  the  printed  bill  of  lading ;  that  all  previous  verbal  ne- 

S^tiations  upon  tne  subject  were  absorbed  into  tnat,  which  became 
e  only  contract  between  the  parties. 

We  believe  it  is  the  general  rule  in  such  cases  where  there  have 
been  no  previous  negotiations,  to  consider  the  bill  of  lading,  although 
not  signed  by  the  snipper,  given  on  one  side  and  accepted  by  the 
other,  as  the  contract  of  the  parties.  But  when  there  has  been  a 
previous  general  engagement  on  the  subject,  the  question  often 
arises  whether  the  shipment  was  made  on  tne  terms  of  the  bill  of 
lading  or  upon  the  faith  of  the  previous  arrangement.  The  rule 
of  evidence  is  that  ^'  Parol  oontemporaneons  evidence  is  inadmissi- 
16  A.  A  S.  R.  Gat.— 14 
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ble  to  contradict  or  vary  the  terms  of  a  yalid  written  infltmment^ 
.  .  .  bnt  the  mle  is  not  infringed  by  the  admission  of  parol  evi- 
dence showing  that  the  instmment  is  altogether  void,  or  that  it 
never  had  any  existence  or  binding  force  eiSier  by  reason  of  frand 
or  for  want  of  dne  execution,  or  for  the  illegality  of  the  subject- 
matter."     1  GreenL  Evid.  §  248. 

In  this  case  the  plaintiffs  denied  that  they  had  ever  accepted  the 
terms  proposed  in  the  printed  receipt,  which  was  not  signed  by 
them,  or  made  any  such  contract,  bnt,  on  the  contrary,  insisted  that 
the  only  agreement  they  had  made  was  that  made  in  Columbia  by 
President  Hammet  with  the  general  freight  agent  of  the  defendant 
corporation,  in  which  nothing  was  said  about  limiting  liabilities, 
but  was  as  follows :  '^  We  shipped  goods  on  November  82d,  1 880,  to 
Woodward,  Baldwin  &  Noms ;  were  delivered  on  that  day  at  Pied- 
mont to  be  carried  to  Baltimore.  All  our  arrangements  for  ship- 
ment and  through  rates  were  made  with  the  general  freight  agent 
of  Columbia  &  Greenville  R.  R  Co.  We  were  to  pay  fifty-six 
cents  for  one  hundred  pounds  of  freight  to  Baltimore.  No  con- 
tract as  to  limiting  liability  of  defendant  was  made  or  ever  alluded 
to."  They  insisted  that  upon  the  faith  of  this  agreement  alone 
they  had  snipped  the  domestics  in  question,  and  the  defendant  cor- 
poration coula  not  at  the  last  moment,  after  the  property  had  been 
actually  delivered,  interpolate  upon  that  contract  new  terms  and 
conditions  never  submitted  before  nor  agreed  to  by  them. 

The  question  as  presented  was  not  as  to  altering  the  terms  of  a 
written  agreement,  but  whether  the  paper  contained  a  contract  at 
all.  It  certainly  requires  two  to  ma&e  a  contract  It  is  elemen- 
tary ^'  that  in  order  to  constitute  a  binding  contract  there  must  be 
a  definite  promise  by  the  party  charged,  accepted  by  the  person 
claiming  the  benefit  of  such  promise.  There  must  be  a  request  on 
one  side  and  an  assent  on  the  other.  No  contract  is  raised  by  a 
mere  ex  parte  affirmation  in  discourse,  a  mere  assertion,  or  offer  to 
enter  into  an  agreement  not  expressly  and  absolutely  assented  to 
by  both  parties.  Chit.  Cont.  9.  Both  parties  must  assent  in  the 
same  sense.  If  the  printed  bill  of  lading  had  been  before  Ham- 
met  and  the  agent  in  Columbia  when  they  made  the  general 
arrangement,  and  its  tenns  had  been  agreed  to,  then  it  would  have 
been  tlie  written  contract  of  the  parties  beyond  the  reach  of  alteration 
by  parol  evidence,  and  to  be  construed  by  the  judge  alone.  But 
whether  the  various  stipulations  in  the  receipt  were  ever  agreed 
to  and  became  the  contract  of  the  parties  was  a  very  dinerent 
question. 

It  is  true  that  the  bill  of  lading  seems  to  have  been  offered  in 
evidence  by  the  plaintiffs,  probably  because  it  contained  the  receipt 
of  the*  defendant  for  the  property;  but  it  does  not  follow  that 
they  are  bound  by  the  numerous  conditions,  exceptions  and  alleged 
agreements  therein.     Ordinarily  a  receipt  is  omy  evidence  of  a 
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single  fact,  the  doBing  fact  of  a  transaction,  and  the  act  of  bnt  one 
of  uie  parties.  We  would  not  expect  to  find  in  it  original  terms 
and  conditions  stated  as  agreed  to  by  two  contracting  parties.  ^'  A 
receipt  in  itself  does  not  express  the  terms  of  any  contract  or  writ- 
ing of  the  words  of  the  parties  between  whom  it  has  passed,  bat 
merely  evidences,  by  way  of  admission,  the  fact  stated  in  it,  con- 
sequently it  is  not  governed  by  the  rales  which  prescribe  the  effect 
of  instraments  adopted  by  parties  as  the  special  means  of  eviden- 
cing some  compact  or  nnderstanding  had  between  them,  but  like 
evidence  not  enjoying  any  special  privilege,  is  capable  of  being 
contradicted  or  modified  by  other  classes  of  evidence."  Heath  v. 
Steele,  9  S.  C.  92. 

It  could  not  be  assumed  condasively  that  the  Piedmont  Co.  had 
lu^Fded  to  the  terms  of  the  receipt,  only  because  it  was  retained  by 
me  person,  possibly  a  mere  employee,  who  delivered  the  property 
at  tne  depot.  Whiting  v.  Sullivan,  7  Mass.  107;  Bostwick  v. 
Eailroad  Co.,  45  N.  i.  712 ;  Hutchinson  on  Common  Carriers, 
§  238,  and  Lawson  on  Contracts  of  Carriers,  §  101.  It  seems  to 
me  that  the  point  is  fairly  stated  by  Mr.  Lawson  at  page  138, 
when  he  says  :  "  When  the  shipper  of  goods,  who  has  previously 
enteix)d  into  an  oral  agreement  with  a  common  carrier,  takes  a 
receipt  for  the  same,  he  has  a  right  to  assume,  in  the  absence  of 
notice  to  the  contrary,  that  his  agreement  is  embraced  in  the  paper, 
or  at  least  that  his  receipt  contains  nothing  to  the  contrary,  and 
that  it  is  in  the  nature  of  a  fraud  on  the  part  of  a  carrier,  having 
entered  into  such  oral  agreement,  to  insert  in  the  receipt  a  con- 
tract of  an  entirely  different  character  and  present  it  to  the  shipper 
without  calling  his  attention  to  it  or  getting  his  assent."  The 
question  of  what  was  the  contract,  whether  the  general  agreement 
m  Columbia,  or  the  paper  handed  to  the  servant  when  the  bales 
were  delivered  at  the  depot,  was  one  of  fact,  and  I  cannot  say  that 
the  judge  erred  in  submitting  it  to  the  jury. 

Assuming  then,  as  we  may  do,  that  the  jury  found  that  the  con- 
ditions expressed  in  the  printed  bill  of  lading  were  never  agreed 
to  by  the  riedmont  Co.,  but  that  the  bales  of  domestics  marked 
for  loaltimore  were  sent  to  the  depot  under  the  general  ari^nge- 
ment  entered  into  by  the  president  at  Columbia,  the  verdict  mi^t 
be  rested  on  that  alone  and  go  no  further.  In  this  view  the 
defendant  corporation  undertook  to  transport  the  property  to 
Baltimore ;  in  the  words  of  Mr.  Hammet,  that  it  was  to  be  ^'  car- 
ried to  Baltimore"  and  there  delivered  to  Woodward,  Baldwin  & 
Norris,  to  whom  the  bales  were  directed.  This  arrangement  was 
made  with  the  defendant  corporation  alone,  without  any  reference 
to  the  means  by  which  it  was  to  be  done  or  limitation  as  to  respon- 
sibility. There  was  no  privity  of  contract  with  any  other  company 
whatever.  So  far  as  appears,  the  defendant  corporation  or  its 
agent  bad  no  authority  to  make  a  contract  binding  upon  interme- 
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diate  companies  for  their  respective  shares  of  the  service  to  be 
rendered ;  but  they,  without  any  reference  to  any  such  agencies, 
undertook  themselves  to  give  through  transportation,  to  do  or 
have  done  the  whole  work  and  to  deliver  in  Baltimore,  thereby,  as 
I  think,  making  for  that  purpose  aud  to  that  extent,  all  connecting 
lines  their  agents,  or,  as  it  were,  extending  their  own  road  to  Balti- 
more. If  their  own  track  did  not  actually  extend  to  Baltimore, 
thev,  nevertheless,  undertook  the  business  through  to  that  point 
and  received  pay  for  it,  and  they  cannot  now  be  permitted  to  dis- 
claim their  own  contract  or  escsipe  the  liabilities  incident  to  it. 

If  time  permitted  I  might  review  the  numerous  authorities  upon 
the  subject,  but  we  can  only  deal  with  conclusions.  After  much 
discussion  and  some  difference  of  opinion,  we  regard  the  law  as 
properly  held,  both  on  principles  of  justice  and  the  preponderance 
of  authority,  in  the  well-considered  case  of  The  Nashua  Lock  C5o. 
V.  The  Worcester  and  Nashua  R.  R  Co.,  48  N.  H.  339,  where, 
after  a  full  review  of  the  authorities,  it  was  held  that, "When  sev- 
eral common  carriers  are  associated  in  a  continuous  line  of  trans- 
poitation,  and  in  the  course  of  the  business  goods  are  carried 
through  the  connected  lines  for  one  price,  under  an  agreement  by 
which  the  freight  monev  is  divided  among  the  associated  carriers 
in  proportion  tixed  by  the  agreement ;  if  the  carrier  at  one  end  of 
the  line  receives  ffoods  to  be  transported  through,  marked  for  a 
consignee  at  the  ottier  end  of  the  line,  and  on  delivery  of  the  goods 
takes  pay  for  transportation  through,  the  carrier  who  so  receives 
the  goods  is  bound  to  c^rry  them  or  see  that  they  are  carried  to 
their  final  destination,  aud  is  liable  for  an  accidental  loss  happen- 
ing at  any  part  of  the  connected  line." 

1  refer  to  this  case  for  the  authorities  cited,  and  the  reasons 
upon  which  the  doctrine  is  based.  This  New  Hampshire  case  was 
much  stronger  than  the  one  in  hand.  There  the  initial  company 
was  held  liable  for  doing  nothing  more  than .  receiving  and  trans- 
porting the  goods  marked  to  be  delivered  at  a  point  beyond  their 
own  road.  Here  this  was  done,  but  there  was  also  an  agreement 
that  the  goods  should  "  be  carried  to  Baltimore ;"  that  is,  delivered 
in  Baltimore.  TTpon  this  very  point  as  to  what  shall  be  regarded 
as  su£Scient  evidence  of  an  undertaking  to  transport  through,  there 
has  been  much  diversity  of  opinion  in  the  American  courts,  which 
(Mr.  Hutchinson  informs  us  at  section  148  of  his  book  on  Carriers) 
are  about  equallv  divided  on  the  point "  whether  a  carrier  receiving 
goods  marked  for  delivery  beyond  the  end  of  his  line  is,  in  the 
absence  of  special  agreement,  only  responsible  for  safe  carriage 
over  his  own  line  and  safe  deUvenr  to  the  next  carrier."  See  late 
Tennessee  case  of  the  Louisville  and  Nashville  R.  R.  Co.  v. 
Weaver,  9  Lea,  89  and  42  Am.  Bep.  655,  and  infra.  I  believe 
that  when  the  company  receiving  the  goods  is  known  to  be  one  of 
'  a  continuous  Une  of  associated  companies,  and  there  was,  as  here,  a 
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ffl)eeial  agreement  of  the  initial  company  to  transport  through, 
tnere  has  never  been  a  donbt  expresBea  in  any  conit. 

It  is,  however,  earueetly  urged  on  the  other  side  that  the  defen* 
dant  corporation  was  a  common  carrier  by  law  only  as  to  their  own 
road,  ana  that  their  duties  should  be  correlative  to  their  riglits  and 
not  beyond ;  that  as  to  so  much  of  the  Columbia  agreement  as  was 
to  be  performed  beyond  Columbia,  the  company  must  be  consid- 
ered as  an  individual  undertaking  to  transport  certain  bales  oi 
goods  for  hire,  which  single  transaction  would  not  make  him  a 
oommon  carrier  or  subject  to  the  rigorous  liabilitv  imposed  upon 
carriers.  The  obvious  answer  to  this  is  that  the  defendant  corpo- 
ration, when  they  agreed  to  transport  these  goods,  was  already  4 
oommon  carrier  all  the  way  to  Baltimore,  by  virtue  of  their  bemff 
engaged  with  the  associated  lines  in  the  r^ular  business  ^ 
through  transportation  to  that  point. 

The  transportation  of  the  few  bales  of  domestics  in  this  case  was 
not  a  single,  isolated  act  for  accommodation  or  compensation,  but 
one  of  the  acts  done  in  the  course  of  through  business,  in  which 
they  were  regularly  engaged.  It  appeared  that  they  canvassed  for 
throuffh  business,  had  arranged  the  price  for  which  they  could  do 
it,  and  prepared  a  most  elaborate  through-receipt.  As  Mr.  Ham^ 
met  proveo,  the^  were  at  that  time  engaged  in  extensive  through 
business  ^'shippmg  over  these  routes.''  As  I  understand  it,  c(»x^ 
mon  carriers  are  not  limited  to  those  created  by  cliarter,  but  may 
become  such  by  virtue  of  their  occupation.  Railroad  Co.  v.  Lock- 
wood,  17  Wall.  367.  Mr.  Tomlinson,  in  his  Law  Dictionary,  says: 
**  All  persons  carrying  goods  for  hire,  as  mastera  and  owners  of 
ships,  lightermen,  stage  coachmen  and  the  like,  come  under  the 
denomination  of  common  carriers."  In  the  case  of  Clarke  9. 
Swearingen,  6  S.  C.  292,  Mr.  Swearingen  was  treated  as  a  common 
earricv.  for  the  reason  that  during  the  winter  months  he  was 
engaged  in  the  business  of  boating  cotton  for  hire  down  the 
Savannah  river  to  Augusta. 

The  Greenville  Co.  were  common  carriers  to  the  extent  of 
their  road  by  charter,  and  beyond  that  by  virtue  of  being  en- 
gaged in  the  business  of  through  transportation.  Their  liability 
as  common  carriers  should  not  be  measured  by  the  length  of  their 
road,  but  by  the  extent  of  their  undertakings  in  their  business  of 
through  transportation  either  by  themselves  or  in  connection  with 
other  associated  lines.  We  think  there  was  competent  evidence 
before  the  jury  that  the  company  undertook  to  carry  this  property 
to  Baltimore,  and  the  jury  having  found  such  to  be  the  fact,  the 
other  companies  are  to  be  deemed  the  agents  of  the  defendant, 
for  whose  fault  they  are  responsible.  Bailroad  Co.  v,  Pratt 
83  WalL  138.  A  man  who  owns  a  private  ferry  may  make 
"a oommon  carrier  if  he  undertake  to  carry  for  hire  all 
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persons  indifferently.    Littlejohn  v.  Jones,  2  McMulI.  368.    And 
this  is  a  question  oi  fact  to  be  determined  by  the  jury.     Ibid. 

The  law  is  so  well  stated  in  the  ease  from  Tennessee  (as  late  as 
1882)  above  cited,  that  I  will. venture  to  make  a  somewhat  long 
quotation :  ^'  It  is  well  settled  that  a  railroad  company,  as  a  com- 
mon carrier,  may  contract  to  carry  to  a  point  beyond  the  terminus 
of  its  own  line  so  as  to  become  liable  for  its  delivery  at  that  point, 
and  that  the  liability  thus  attaching  at  the  commencement,  will 
continue  throughout  the  whole  transit,  all  connecting  lines  of  car- 
riers employed  in  furthering  and  completing  such  transportation, 
becoming  its  agents,  for  whose  defaults  it  is  responsible.  Jiail- 
road  V.  Stockard,  11  Heisk.  568;  Hutch.  Carr.,  §  145.  But  the 
courts  are  not  in  accord  as  to  what  will,  prima  facie,  constitute 
such  a  contract. 

^^In  England  the  courts  from  the  first  adopted  the  rule,  to 
which  they  have  formally  adhered,  that  when  a  railroad  company, 
as  a  common  carrier,  receives  goods  directed  to  a  place  beyond  the 
terminus  of  its  own  line,  witiiout  limiting  its  responsibility  by  ex- 
press agreement,  such  receipt  of  the  goods  so  directed  is  prima 
facie  evidence  of  an  undertaking  to  carry  the  goods  to  the  place 
to  which  they  are  directed,  and  all  connecting  railroad  companies, 
or  other  carriers  along  the  route,  are.  merely  the  agents  of  the  first 
company.  Th6  latter  is  alone  subject  to  suit  for  any  loss  or  dam- 
age to  the  goods,  the  other  companies  not  being  responsible  to  the 
owner  for  want  of  privity  of  contract.  Muschamp  v.  Railway 
Co.  8  Mees.  &  W.  421.  The  rule,  founded  as  it  is  in  com- 
mon law  principles,  has  much  to  recommend  it  by  reason  of  its 
uniformity  and  simplicity,  and  has  been  found  to  work  well  for 
the  comparatively  sliort  distances  of  carriage  on  the  British 
island.  It  has  teen  followed  by  the  courts  of  a  number  of  States 
in  this  country,  but  modified,  generally,  so  as  to  give  an  action 
against  the  carrying  company  actually  guilty  of  the  wrong  out  of 
vmich  the  cause  of  action  arises,  although  not  the  original  con- 
tracting company.  All  of  the  American  courts,  perhaps,  except 
it  may  be  those  of  Georgia,  concur  in  adopting  the  English  rule, 
with  the  modification  suggested,  whei*ever  the  contract  is  clearly  a 
through  contract,  or  the  circumstances  show  that  the  contracting 
company  has  an  interest,  or  partner,  or  otherwise,  in  the  entire 
route.  Hutch.  Carr.,  8  160.  The  courts  of  the  State  of  Georgia 
seem  to  have  adoptea  the  English  rule  without  qualification. 
Many  of  the  States  have  been  led  to  modify  the  rule,  not  only  in 
allowing  the  actually  defaulting  carrier,  other  than  the  first,  to  be 
sued,  but  in  the  matter  of  the  prima  facie  evidence  of  a  through 
contract  and  the  burden  of  proof,"  etc. 

In  the  case  at  bar  there  was  no  need  of  resorting  to  the  rule  as 
to  prima  facie  proof  of  the  contract ;  the  proof  was  positive,  and 
besides  the  circumstances  showed  most  conclusively  tnat  the  con- 
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tracting  company  had  an  intereet  in  the  through  transportation 
**  as  partner  or  otherwise."  This  was  properly  a  question  for  the 
jury,  and  they  have  so  found. 

But,  suppose  we  assume  that  the  person  who  carried  the  domes- 
tics to  the  depot  at  Piedmont  had  the  authority  to  act  for  the 
company  in  receiving  the  printed  receipt  with  the  numerous  stipu- 
lations embodied  therein,  and  the  jury  found  that  to  be  the  only 
contract  between  the  parties :  I  incline  to  think  that,  even  in  that 
case,  the  verdict  should  stand.  At  the  time  these  goods  were 
shipped  the  act  of  1864  was  of  force  in  this  State.  It  has  since 
been  superseded,  but  we  must  consider  it  in  detei-mining  the 
rights  of  these  parties.  Section  second  declared :  ^^  That  no  pub- 
lic notice,  Or  declaration,  or  special  contract  shall  limit  or  in  any 
wise  affect  the  liability,  at  common  law,  of  any  railroad  company 
within  this  State,  for  or  in  respect  of  any  goods  to  be  carried  and 
conveyed  by  them,  but  such  railroad  company  shall  be  liable,  as  at 
common  law,  to  answer  for  the  loss  of  or  injury  to  any  articles  or 
goods  to  be  carried  or  conveyed  by  them,  any  public  notice,  de- 
daration,  or  special  contract  by  them  made  and  given  contrary 
thereto,  or  in  any  wise  limiting  such  liability,  notwithstanding. 
Bev.  Stat.  366. 

The  defendant  corporation  was  a  "  railroad  company  within  this 
State,"  and,  of  course,  subject  to  the  law,  and  tliere  can  be  no 
doubt  that,  according  to  its  terms,  the  exemptions  from  liability 
inserted  in  the  bill  of  lading,  were  void  and  of  no  effect  so  far  as 
they  concerned  transportation  on  the  track  of  the  Greenville  & 
Columbia  R.  R.  Co.  proper.  But  it  is  insisted  that  the  liabilities 
of  the  company  must  be  limited  to  their  own  road ;  that  not  beinff 
carriers  beyond,  they  were  not  compelled  to  take  the  business,  and 
if  they  did  so  they  had  the  right  to  attach  their  own  conditions, 
and  the  provisions  of  the  act  did  not  apply  to  any  agreement  to 
transport  beyond  Columbia. 

Tms  might  be  so  if  this  had  been  a  single  act  of  transportation, 
undertaken  by  contract  for  the  accommodation  of  the  !riedmont 
Co.  but  we  have  already  endeavored  to  show  that,  by  en- 
gaging in  the  business,  they  had  previously  acquired  the  character 
of  a  common  carrier  as  to  the  through  transportation,  and  must  be 
held  to  an  accountability  as  such.  If  so,  was  not  a  contract  as  to 
that  business  as  much  under  the  inhibitions  of  the  act  as  business 
upon  their  own  rails  t  It  has  been  decided  in  this  State  that  the 
agreement  of  a  railroad  company  to  deliver  articles  at  a  point  be- 
yond the  terminus  of  their  own  road,  made  them  liable  as  carriers 
until  the  point  was  reached  and  the  articles  delivered.  Kyle  r. 
Laurens  K.  R  Co.,  10  Rich.  382 ;  Hutch.  Carr. 

In  the  case  of  Kyle,  the  plaintiff  shipped  cotton  on  the  Laurens 
B.  R.  to  be  delivered  in  Charleston ;  two  other  roads  had  to 
be  used  in  reaching  Charleston ;  part  of  the  cotton  was  lost  after 
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it  left  the  lower  terminns  of  the  Laurens  road,  and  yet  il 
held  that  the  Laurens  Co.  was  liable  for  the  loss,  ^^  their  un- 
dertaking being  special  to  deliver  in  Charleston."  That  is  tQ 
say,  their  contract  as  carriers  extended  beyond  their  own  road 
to  the  point  of  delivery. 

But  it  is  said  while  that  may  be  so  as  to  roads  within  the 
State,  the  principle  does  not  apply  and  onr  State  law  did  not 
reach  transportation  on  railroads  oeyond  the  limits  of  the  State; 
I  do  not  understand  why  not.  I  do  not  see  why  the  South  CanK 
Una  law  which  applies  to  railroads  in  tlie  State,  should  not  apply 
to  them  as  well  wliile  running  the  road  of  another  company  W 
yond  this  State.  In  either  case  one  carrier  is  using  the  road  of 
another  carrier  in  doing  carrier  business.  Both  are  carriers  and  it 
would  seem  that  the  one  which  undertakes  to  transport  the  prop 
erty  should  be  subject  to  the  law  applicable  to  common  carriers  in 
the  State  where  it  is  located,  and  the  contract  is  made.  The  c<Mi^ 
tract  wp  an  entirety  for  the  whole  distance,  made  in  the  State,  to 
be  paid  in  the  State,  and  to  a  corporation  of  the  State,  and  I 
suppose  the  fact  that  the  property  was  to  be  carried  beyond  the 
State  through  other  associatea  lines,  could  not  chance  the  rule 
which  requires  that  a  contract  shall  be  construed  according  to  the 
lex  loci  contractus.  McDaniel  v.  Bailroad,  84  Iowa,  413 ;  Canta 
V.  Bennett,  39  Texas,  303. 

It  is  not,  however,  necessary  to  affirm  anything  upon  this  point 
If  we  assume  that  the  special  law  of  this  State,  declaring  null 
efforts  to  restrict  liability  in  certain  cases^  did  not  apply  to  so  much 
of  the  printed  receipt  as  stipulated  to  transport  oeyond  her  bor- 
ders, still,  as  I  suppose,  the  defendant  corporation  being  a  common 
carrier  quoad  the  through  transportation  was  amenable  to  the  gen^ 
era!  law  upon  the  subject  of  the  liability  of  carriers ;  which,  wuile 
it  allows  parties  to  limit  their  liability  by  special  contract,  does  not 
allow  sucn  limitations  as  will  destroy  the  character  of  the  parties 
as  common  carriers. 

For  many  good  reasons  the  law  is  very  watchful  of  the  rights  of 
shippers.  The  general  doctrine,  as  I  understand  it,  is  laid  down 
in  2  Oreenl.  Evid.  260:  ^'If  the  acceptance  of  the  goods  was 
special,  the  burden  of  proof  is  still  on  the  carrier  to  show  not  only 
that  the  cause  of  the  loss  was  within  the  terms  of  the  exceptions^ 
but  also  that  there  was  on  his  part  no  neglieence  or  want  of  due 
care."  See  Singleton  v.  Hilliard,  1  Strobh.  208;  Swindler  9. 
Hilliard  &  Brooks,  2  Rich.  802;  Baker  v.  Brinson,  9  Rich.  201; 
Railroad  Co.  v,  Lockwood,  supra;  Hutchinson  on  Carriers,  § 
260.  The  last  named  authority,  at  the  section  given,  says :  "  That 
the  weight  of  authority  in  this  country  is  in  favor  of  excluding 
negligence  altogether  as  an  element  of  contract  between  the  carrier 
and  his  employer  and  of  holding  the  former  to  a  rigid  account* 
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ibility  for  every  degree  of  negligence,  without  the  power  by  con- 
traet  or  in  any  other  mode  to  uivest  himeelf  of  it.'' 

In  the  case  of  Swindler  v.  Hilliard,  supra,  the  defendants  had  a 
steamboat  running  between  Charlestown  and  Columbia.  They  re* 
eeived  cotton  in  Columbia  and  gave  a  bill  of  lading  with  these 
words  incorporated  into  it,  '^  Damages  of  fire  and  navigation  only 
excepted."  The  eotton  was  burnt  on  the  boat,  and  it  was  held, 
^  That  carriers  can  not  by  any  special  contract  exempt  themselves 
from  liability  for  losses  arising  from  negligence,  and  when  there  is 
a  special  acceptance  the  onus  of  showing  not  only  that  the  cause 
of  the  loss  was  within  the  terms  of  the  exception,  but  also  thai; 
diere  was  no  negligence,  lies  on  the  carrier." 

In  the  Ciise  from  the  Supreme  Court  of  the  United  States^ 
topra,  after  exhaustive  consideration  of  the  whole  subject  and  a 
careful  examination  of  the  authorities,  it  was  held,  ^  First,  that  a 
common  carrier  cannot  lawfully  stipulate  for  exemption  from 
lesponaibility  when  such  exemption  is  not  just  and  reasonable  in 
the  eye  of  the  law;  and  second,  that  it  is  not  just  and  r^sonable 
m  the  eye  of  the  law  for  a  common  carrier  to  stipulate  for  e^ 
emption  from  responsibility  for  negligence  of  himself  or  his  ser> 
rants.** 

I  conclude,  even  if  the  printed  receipt  constituted  the  only  coa- 
tract  between  the  parties,  that  the  defendant  corporation  having 
assumed  the  business  of  a  common  carrier  as  to  tiie  throagh  trans*- 

Crtation,  and  received  the  property  addressed  to  Baltimore,  was 
uud,  notwithstanding  the  stipulations  of  exemption,  to  carry  out 
Mie  main  undertaking  therein,  ^^  to  transport  to  Columbia,  and 
tlteni^  by  connecting  lines  to  Baltimore."  The  law  will  not  allow 
parties  to  do  the  business  of  common  carriers  and  to  receive  pay 
as  common  carriers  and  at  the  same  time  to  renounce  all  responsi- 
bility as  common  carriers.  The  onus  was  upon  the  defendant 
eorporation  to  show  that  the  property  was  not  destroyed  through 
n^igence,  which  thev  did  not  do. 

In  the  language  of  Judge  Withers,  in  the  case  of  Baker  v. 
Brinson,  supra :  ^  Whilst  in  this  State  we  recc^ize  the  doctrine 
that  a  carrier  may  limit  by  special  contract  his  common  law  liabili- 
ties, there  is  not  the  slightest  disposition  further  to  modify  the 
rules  justly  applicable  to  such  transactions.  Learned  judges  in 
England  and  America  have  regretted  the  recognition  of  such  ex- 
ceptions. Notwithstanding  their  apparent  rigor,  there  is  a  sal- 
utary poliOT  in  these  common  law  doctrines,  and  those  who  are 
called  to  administer  the  law  must  see  to  it  that  they  are  not  wholly 
evaded." 

I  think  the  judgment  below  shotdd  be  affirmed. 

Judgment  reversed. 

Contract  to  Transport  beyond  Company's  Lino. — ^In  the  United  States  the 
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weight  of  ftnthority  i«  to  the  effect  that  the  mere  receipt  of  goods  addreflsed 
to  a  point  beyond  the  line  of  a  railroad  company,  does  not  throw  npon  the 
company  anj  extra- terminal  liability.  Railroad  Co.  e.  Pratt,  32  WalL  128; 
InbabitanU  o.  Hall,  61  He.  517;  8kinn«r  e.  Hall,  60  He.  477;  Perkins  e. 
Portland,  etc.,  R.  Co.,  47  He.  878;  Brintnall  «.  Saratoga,  etc.,  R.  Co..  82 
Yt.  665;  Farmers*  A  Herch.  Bank  e.  Cbamplain  Trans.  Co.,  16  Vt.  52;  Cutts 
9.  Brainerd,  42  Yt.  566;  Burrough  «.  Norwich,  etc.,  R.  Co.,  100  Haas.  26; 
Darling  e.  Boston,  etc.,  R.  Co.,  11  Allen,  295;  Kotting  e.  Connecticut,  etc., 
R.  Co.,  1  Gray,  502;  Elmore  e.  Kangatuck  R.  Co.,  28  Conn.  457;  Hood  v. 
New  York,  etc.,  R.  Co.,  22  Conn.  502;  ConTerae  e.  Norwich,  etc.,  R.  Co.,  88 
Conn.  166;  Babcock  v.  Lake  Shore,  etc.,  R.  Co.,  49  N.  T.  491 ;  Root «.  Great 
Western  R  Co.,  45  N.  Y.  524;  Reed  e.  U.  8.  Express  Co.,  48  N.  T.  462; 
Condict  e.  Grand  Trunk  R.  Co.,  59  N.  Y.  500;  Lamb  e.  Camden  &  Amboy 
R.  Co.,  46  N.  Y.  271;  Jenneson  e.  Camden  A  Amboy  R.  R  Co.,  4  Am.  L. 
Reg.  285;  Camden,  etc.,  R  Co.  e.  Forsyth,  61  Pa.  St.  81;  Baltimore,  etc.,  R 
Co.  e.  Schumacher,  26  Did.  168;  Phillipa  e.  North  Carolina  R  Co.,  78  N.  C. 
294;  HcMillan  e.  Hichigan,  etc.,  R  Co.,  16  Hich.  79;  Irish  e.  Milwaukee, 
etc.,  R  Co.,  19  Minn.  876;  Railroad  Co.  e.  Mfg.  Co.,  16  Wall.  818;  St. 
Louis  Ins.  Co.  e.  St.  Louis,  etc.,  R  Co.,  8  Am.  and  Eng.  R  R  Cas.  260; 
Hadd  e.  U.  S.  A  C.  Ex.  Co.,  6  Am.  A  Eng.  R  R  Cas.  448;  Detroit,  etc.,  R 
Co.  V.  McEenzie,  9  Am.  A  Eng.  R  R.  Cas.  15;  Michigan  Central  R  Co.  e. 
Myrick,  9  Am.  A  Eng.  R  R  Cas.  25;  Lindley  e.  Richmond,  etc.,  R  R  Co., 
9  Am.  A  Enff.  R  R  Cas.  86 ;  Knight  e.  Proyidence,  etc.,  R  R.  Co.,  9  Am.  A 
Enff.  R  R  Cas.  90. 

But  by  some  authorities  it  is  held  that  such  is  the  law.  Mulligan  e. 
Illinois  Central  R  Co.,  86  Iowa,  181;  Angle  e.  Mississippi,  etc.,  R  Co.,  9 
Iowa,  487;  Illinois  Central  R  Co.  e.  Cowles,  82  III.  116;  Illinois  Central  R 
Co.  e.  Johnson,  84  111.  889;  Illinois  Central  R  Co.  e.  Frankenberg,  54  IIL 
88;  Adams  Express  Co.  «.  Wilson,  81  111.  889;  Milwaukee,  etc.,  R  Co.  e. 
Smith,  84  111.  289;  East  Tenn.,  etc.,  R  Co.  e.  Rogers,  6  Heisk,  148;  Louis* 
Tille,  etc.,  R  Co.  e.  Campbell,  7  Heisk,  258;  Bennett  «.  Filyan,  1  Fla.  408; 
Lock  Co.  e.  Railroad,  48  N.  H.  889;  Gray  «.  New  Hampshire,  51  N.  H.  9; 
Cohen  e.  Southern  Express  Co.,  45  Ga.  148;  East  Tenn.,  etc.,  R  Co.  «• 
Brumley,  6  Am.  A  Eng.  R  R  Cas.  856;  Cummins  e.  Dayton,  etc.,  R  Co.,  9 
Am.  A  Eng.  R  R  Cas.  86. 
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V. 

Weaver. 

(9  IM$  Beporti^  Tenneueif  88.) 

■ 

The  receipt  of  goods  by  a  common  carrier  directed  to  a  place  beyond  the 
terminus  of  the  carrier^s  line,  without  any  limitation  of  responsibility,  it 
prima  facie  evidence  of  an  undertaking  to  carry  the  goods  to  the  place  to 
which  they  were  directed,  and  renders  the  earner  liable  for  their  carriage  to 
that  point. 

A  carrier  contracting,  without  limitation  of  responsibility,  to  cany  the 
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baggage  of  a  pMsenger,  and  ^ying  a  check  therefor  to  a  given  point  beyond 
the  tenninuBof  the  carrier's  line,  Mcomes  liable  for  the  carriage  of  such  bag- 
gage in  the  same  way  and  to  the  same  extent  as  the  carrier  of  goods,  although 
the  paasen||er,  whose  baggage  is  thus  checked,  may  purchase  and  travel  upon 
a  coupon  ticket. 

Where,  therefore,  the  defendant,  a  common  carrier,  sold  to  the  plaintiff 
tickets  for  herself  and  family  for  transportation  by  railroad  from  Memphis, 
Tennessee,  to  San  Francisco,  California,  each  ticket  having  separate  coupons 
for  each  carrier  over  whose  road  the  route  lay,  and  gave  plaintiff  a  check  for 
the  carriage  of  her  baggage  to  Omaha,  and  a  loss  of  baggage  occured  before 
reaching  Omaha  but  after  leaving  defendant's  own  road,  the  defendant  was 
held  liable  for  the  loss. 

The  plaintiff  at  San  Francisco  applied  to  the  railroad  companies  whose 
roads  lay  beyond  Omaha  for  compensation  for  the  loss,  and  those  companies, 
while  denying  all  liability,  made  a  deduction  upon  the  plaintiff's  return 
tickets  over  their  roads,  in  consideration  of  her  release  of  all  claim  against 
them  for  the  alleged  loss ;  it  was  held  that  neither  the  payment  nor  the  re- 
lease affected  the  liability  of  the  defendant. 

Appeal  in  error  from  the  Circuit  Court  of  Shelby  County. 
Efites  &  Ellett  for  Bailroad  Co. 
L.  B.  McFarland  for  Weaver. 

CooPEB,  J. — ^The  judffe  of  the  circuit  court  tried  this  case  with- 
out  a  jury,  and  rendered  judgment  .in  favor  of  the  plaintiff  below, 
Jane  E.  Weaver,  against  the  Louisville  &  Nashville  R.  R.  Co.,  for 
the  amount  claimed  for  loss  of  baggage,  and  the  company  ap- 
pealed. 

The  trial  judge  found  that  the  plaintiff  purchased  from  the 
agent  of  the  defendant  at  Memphis  through  coupon  tickets  for 
herself  and  family  from  Memphis,  Tennessee,  via  Milan,  St.  Louis 
and  Omaha,  to  San  Francisco,  California,  and  started  on  the  trip 
May  29,  1877;  that  her  baggage  was  checked  by  defendant's 
agents  at  Memphis  from  that  city  to  Omaha ;  that  this  baggage 
waa  delivered  in  good  order,  on  the  same  day,  by  the  defendant  to 
the  next  connecting  road  at  Milan  in  this  State,  and  that  the  loss 
sued  for  occurred  before  the  plaintiff  with  her  baggage  reached 
Omaha.  The  judge  further  found  that  the  plaintiff,  upon  discover- 
ing her  loss  after  she  arrived  at  San  Fi'ancisco,  applied  to  the 
Union  and  Central  Pacific  R.  R.  Cos.,  for  compensation  for  the 
loss;  that  the  companies  denied  any  liability,  but,  upon  the  return 
trip  of  the  plaintin  in  November,  allowed  iier  a  deduction  of  be- 
tween one  and  two  hundred  dollars  on  the  cost  of  transportation 
over  their  roads  to  Omaha,  in  consideration  of  her  release  of  all 
claims  against  the  said  Union  and  Pacific  R.  R.  Cos.,  for  the  al- 
le^d  loss,  and  that  the  plaintiff  agreed  in  writing  to  these  terms. 

The  tickets  issued  by  the  defendant  to  the  plamtiff  contained  a 
separate  coupon  for  each  railroad  company  over  whose  road  she 
would  pass  en  route,  the  defendant's  road  only  extending  from 
Memphis  to  Milan.    Each  coupon  contained  a  memorandum  that 
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it  was  ifisned  by  the  defendant,  the  name  of  the  railroad  company 
owning  that  part  of  the  line,  and  the  names  of  the  places  at  wiiic^ 
tliat  part  of  the  line  commenced  and  ended.  The  conpons  did  not 
purport  on  their  face  to  be  issued  by  the  several  companies,  nor 
were  they  signed  with  any  name.  The  only  signature  was  that  of 
the  general  ticket  agent  at  the  end  of  the  lasc  coupon.  The  check 
given  for  the  baggage  was  the  asual  metal  check. 

The  jndgment  rendered  was  for  the  full  amount  claimed  without 
deduction. 

It  is  well  settled  that  a  railroad  company,  as  a  common  carrier, 
may  contract  to  caiTy  to  a  point  beyond  the  terminus  of  its  own 
line  so  as  to  become  liable  for  its  delivery  at  that  point,  and  that 
the  liability  thus  attaching  at  the  commencement  will  continue 
throughout  the  whole  transit,  all  connecting  lines  of  carriers  em- 
ployea  in  furthering  and  completing  such  transportation  becoming 
its  agents,  for  whose  defaults  it  is  responsible.  Railroad  v.  Stock- 
ard,  11  Heis.,  568 ;  Hutch,  on  Carriei's,  sec.  145.  But  the  courts 
are  not  in  accord  as  to  what  will,  prima  facie,  constitute  such  a 
contract. 

In  England  the  courts  from  the  first  adopted  the  rule,  to  which 
they  have  firmly  adhered,  that  where  a  railroad  company,  as  a  com- 
mon carrier,  receives  goods  directed  to  a  place  beyond  the  ter- 
minus of  its  own  line,  without  limiting  its  responsibilitv  by  ex- 
press agreement,  such  receipt  of  the  goods,  so  directed,  is  prima 
lacie  evi(ience  of  an  nndertakin^  to  carry  the  goods  to  the  place  to 
which  they  are  directed,  and  allconnecting  railroad  companies  or 
other  carriers  along  the  route  are  mereh'  the  agents  of  the  first 
company.  The  latter  is  alone  subject  to  suit  for  any  loss  or  dam- 
age to  the  goods,  the  other  companies  not  bein^  responsible  to  tfaa 
owner  for  want  of  privity  of  contract.  Muschamp  v.  Ry.  Co.,  8 
M.  &  W.,  421.  The  same  rule  has  been  applied  to  a  through  con* 
tract  for  the  ciirriatJ^e  of  a  passenger  and  his  baggage.  Mycton  t;.. 
Ry.  Co.,  4  H.  &  N".,  415. 

The  rule,  founded  as  it  is  on  common  law  principles,  has  nmch 
to  recommend  it  by  reason  of  its  uniformity  and  simplicity,  and 
has  been  found  to  work  well  for  the  comparatively  short  dist;ince8 
of  carnage  in  the  British  island.  It  has  been  followed  by  the 
courts  of  a  number  of  States  in  this  country,  but  modified  gen- 
erally so  as  to  give  an  action  against  the  carrying  company  actually 
guilty  of  the  wrong  out  of  which  the  cause  of  action  arises^ 
although  not  the  original  contracting  company.  All  of  the  Ameri- 
can courts,  perhaps,  except  it  may  be  of  Georgia,  concur  in  adopt- 
ing the  English  rule,  with  the  modification  suggested  wlienever 
the  contract  is  clearly  a  through  contract,  or  the  circumstances 
show  that  the  contracting  company  has  an  interest,  as  partner  or 
otherwise,  in  the  entire  route.  Hutch,  on  Carriers,  sec.  160.  The. 
courts  of  the  State  of  Georgia  seem  to  have  adopted-  the  English 
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lule  without  qaalification.  Many  of  the  State  courts  have  been 
led  to  modify  the  rule  not  only  in  allowing  tlie  actually  defaulting 
earner,  other  than  the  first,  to  be  sued,  but  in  the  matter  of  the 
pcima  facie  evidence  of  a  through  contract  and  the  burden  of  proof. 
The  reason  of  the  latter  modincation  may,  pi-obably,  be  found  in 
the  ereater  distances  of  carriage  in  this  country  and  the  larger 
number  of  connecting  lines.  Another  cause  for  the  change  of  tlie 
burden  of  proof  may  be  also  found  in  the  form  of  through  ticket, 
known  as  tlie  coupon  ticket,  used  by  our  roads. 

The  question  has  been  before  tliis  court  on  several  occasions. 
In  the  earliest  of  the  cases,  the  suit  was  brought  by  a  passenger 
aeaiust  the  first  carrier  for  the  failure  of  the  second  carrier  to  com- 
ity with  the  contract.      The  defendants  sold  to  the  plaintiff  a 
througli  ticket  from  Nashville  to  Memphis.     The  defendants  were 
the  proprietors  of  a  stage  line  for  the  first  part  of  the  route.     An- 
other company  owned  the  residue  of  the  stage  line  to  the  point 
where  it  connected  with  the  Memphis  &  Charleston  B.  B.,  which 
ran  thenoe  to  Memphis.     By  an  arrangement  between  these  three 
parties,  it  was  agreed  that  passengers  might  pay  the  whole  fare  at 
either  end  of  the  line,  anci  receive  a  through  ticket.     There  was 
Qo  proof  to  show  that  the  plaintiff  knew  of  the  aiTangement  be- 
tween the  carriers.     "  We  think,"  says  Harris,  J,,  who  delivers  the 
opinion  of  the  court,  ^'  tliat  when  the  defendants  received  the 
plaintiff's  money  and  gave  him  a  through  ticket,  they  thereby  be- 
came bound  for  his  transportation  on  the  entire  line,  and  that  he 
was  entitled  to  a  strict  performance  by  the  defendants  of  their  un- 
dertaking, or  to  recover  compensation  in  damages  for  any  breach 
thereof.    The  arrangement  between  the  defendants  and  the  pro- 
prietors of  other  portions  of  the  line  was  a  matter  with  which  the 
plaintiff  had  nothing  to  do.    He  was  no  party  to  that  agreement, 
nor  was  he  bound  to  look  to  any  person  for  the  nerformance  of  the 
defendants'  undertaking  but  themselves.      Ii  either  party  was 
guilty  of  a  breach,  that  was  a  matter  for  adjustment  between 
uiemselves.    By  the  arrangement,  Uie  pi*oprietors  at  each  end  of 
the  line  were  authorized  to  receive  tne  fare  and  ^ve  through 
tickets  to  show  that  they  had  undertaken  and  received  pay  for  the 
transportation  of  the  passenger  over  the  entire  line,  and  the  pro- 
prietors of  the  other  portions  of  the  line  were  their  agents,  wnom 
they  trusted  to  perform  that  part  of  the  contract  \diich  lay  on 
^t  portion  of  tne  line  owned  by  them.     If  this  view  of  the  sub- 
ject be  correct,  and  we  think  it  is,  then  it  was  wholly  immaterial 
whether  the  plaintiff  knew  of  this  arrangement  or  not.    If  the 
defendants,  wnen  they  sold  plaint^  the  ticket,  intended  that  he 
should  risk  the  proprietors  of  the  other  portions  of  the  line  to 
cany  him  through,  then  they  should  have  so  stipulated,  and  in- 
formed him  frankly  of  this  arrangement,  so  that  ne  might,  with 
fuU  knowledge  oi  the  facts,  have  elected  whether  he  would  pay 
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the  entire  fare  and  take  throneh  tickets,  or  pay  them  only  for 
that  portion  of  the  line  of  whidi  they  were  the  proprietorB^juid 
make  his  own  arrangements  for  the  balance  of  the  jonmey.  They 
assumed,  however,  to  carry  him  through,  and  are  responsible  for 
the  undertaking."     Carter  v.  Peck,  4  Sneed,  208. 

In  the  case  of  the  East  Tennessee  &  Virginia  B.  B.  Co.  v.  Net 
son,  1  Cold.  276,  the  suit  was  for  the  failure  on  the  part  of  the 
railroad  company  to  transport  wheat,  shipped  to  New  York,  in 
due  time,  under  a  special  contract.  ^^  If,"  says  the  court,  ^^the  car- 
rier, or  his  servant  within  the  scope  of  his  employment,  enter  into 
any  special  contract  to  deliver  in  anv  particular  time  and  place, 
even  beyond  the  terminus  of  his  particular  route,  it  will  be  bind- 
ing." 

In  the  case  of  the  East  Tennessee  &  Virginia  B.  B.  Co.  v. 
Bogers,  6  Heis.  143,  the  plaintiff  shipped  freight  at  Chattanooga 
to  Atlanta,  Georgia,  taking  a  receipt  from  defendant  of  the  delivery 
of  the  articles  ^^  to  be  forwarded  '^  by  the  East  Tennessee  &  Gheoi^gia 
B.  B.,  subject  to  freight  and  the  regulations  of  the  company. 
The  articles,  consisting  of  provisions,  were  spoiled  and  rendered 
valueless  by  the  negligent  detention  of  the  agents  of  a  connecting 
road.  A  i*ecovery  against  the  first  company  was  sustained.  Judge 
Freeman,  who  delivers  the  opinion  oi  the  court,  notices  the  con- 
flict between  the  English  and  American  rulings,  and  cites  the  pre- 
vious decisions  of  this  court  ^'  These  cases,"  ne  says,  ^^  follow  the 
principles  of  the  English  decisions,  and  we  think  hiy  down  the 
sounder  doctrine  on  the  subject.'!  The  rule  adopted  is  that  a  car- 
rier, by  simply  taking  charge  of  goods  delivered  to  him  for  car- 
riage, marked  and  destined  to  a  particular  place  beyond  the 
terminus  of  his  own  road,  without  an  express  limitation  of  his 
responsibility,  and  a  fortiori  if  he  undertakes  in  terms  to  deliver, 
winch  is  the  meaning  of  the  words  ^'  to  be  forwarded,"  is  bound  to 
deliver  at  the  place  in  due  time.  "  It  would,"  adds  the  judge, 
"  seriously  incommode  the  business  of  the  country  if,  when  prop- 
erty is  shipped  by  one  road  and  must  pass  over  more  than  this  road 
in  order  to  reach  its  destination,  the  shipper,  in  case  of  injury  to 
his  goods,  is  to  inquire  how  many  routes,  and  how  many  different 
companies  make  up  the  line  between  the  place  of  shipment  and 
delivery,  or  to  determine  at  his  peril  which  company  is  liable  for 
the  injury." 

In  tiie  subsequent  case  at  the  same  term  of  the  Western  &  At- 
lantic B.  B.  Co..  V.  McElwee,  6  Heis.  208,  the  charge  of  the  trial 
judge  in  accordance  with  the  rulings  in  the  previous  cases  was  sus- 
tained. Judge  Freeman,  who  delivers  the  opinion  of  the  court, 
again  reviews  the  conflicting  decisions,  and  after  expressing  the 
opinion  that  the  tendency  of  the  later  American  rulings  is  in  favor 
of  the  English  rule,  adds  that  the  case  of  Carter  ti.  I^eck  ^^  is  an 
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emphatic  endoreemeiit  of  the  English  rale,  and  is  the  proper  one 
in  all  such  cases." 

The  next  case  in  our  reports  raised  the  question  of  the  liability 
of  an  intermediate  carrier  to  deliver  goods  promptly  to  the  next 
carrier.  The  goods  had  been  shipped  at  Philadelphia  on  the  Penn- 
syl^aniit  Central  B.  B.  directed  to  Linton,  Kentucky,  nnder  a  con- 
tract which  limited  the  Pennsylyani«i  Co.  to  the  terminns  of  its 
road,  *^  and  the  proof  indicated  that  the  liability  of  the  delinquent 
road,  the  Louisville  &  Nashville  B.  B.,  was  to  be  governed  by  the 
same  contract"  Judge  McFarland,  who  delivered  the  opinion  of 
the  court,  refers  to  the  two  preceding  cases  as  then  recently  de- 
cided, and  as  holding,  ^^  that  where  there  are  two  connecting  lines 
of  railway,  and  one  road  receives  goods  for  transportation,  marked 
and  consigned  to  a  point  beyond  the  terminus  of  its  own  road,  but 
on  the  line  of  the  connecting  road,  the  road  first  receiving  the 
goods  will  be  held  liable  for  their  delivery  at  their  destination, 
unless  tliis  liability  is  limited  by  express  contract."  '^  These  cases," 
he  adds,  ^^  somewhat  change  tiie  rule  followed  by  perhaps  a  ma- 
jority of  the  American  cases,  and  follow  the  English  rule."  Louia- 
yille  &  Nashville  B.  B.  Co.  v.  Campbell,  7  Heis.  258. 

Shortly  afterwards,  this  court  heard  and  disposed  of  the  case  of 
Fnrstenheim  v.  Memphis  &  Ohio  B.  B.  Co.,  9  Heis.  238.  The 
plaintiff  bought  from  the  Pennsylvania  B.  B.  Co.  in  New  York  a 
through  coupon  ticket  from  New  York  to  Memphis^  He  received 
metallic  checks  for  his  bagga^  calling  for  Memphis.  His  coupon 
ticket  was  recognized  and  the  coupons  taken  up  by  the  railroad 
companies  along  the  route.  The  proof  tended  to  show  that  the 
breaking  into  the  baggage  and  loss  of  contents,  for  which  the  suit 
was  brought,  occurred  on  the  Pennsylvania  road.  The  suit  was 
against  the  last  carrier.  Nicholson,  C.  J.,  in  delivering  the  opin- 
ion of  the  court,  undertakes  to  discuss  the  legal  import  and  extent 
of  the  contract  between  the  plaintiff  and  the  Pennsylvania  Co., 
concluding  thus :  ^^  All  we  have  before  us  is  the  simple  fact  that 
the  Pennsylvania  Central  Co.  sold  plaintiff  tickets  which  were  rec- 
ognized as  good  along  the  whole  hue,  and  which  carried  him  to 
Memphis.  MTithout  other  facts  and  circumstances  proven,  we  are 
bound  to  hold  that  the  Pennsylvania  Central  Co.  undertook  for  it- 
self to  transport  plaintiff  and  his  baggage  to  Memphis,  and  that  as 
there  is  no  privity  shown  between  plaintiff  and  the  defendants,  the 
latter  cannot  be  held  responsible  for  the  loss  shown  to  have  occurred 
before  the  baggage  reacned  their  road."  This  conclusion,  it  will 
be  observed,  is  also  in  accord  with  the  English  rule,  in  so  far  as  it 
requires  privity  of  contract  to  sustain  an  action  against  any  of  the 
carriers  other  than  the  one  in  default. 

Afterwards,  the  direct  question  of  the  liability  of  the  intermedi- 
ate carrier  of  freight  for  his  own  default  was  raised.  A  lot  of 
fruit  trees  was  shipped  in  North  Carolina,  directed  to  the  plaintiff 
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ftt  Jackson,  Tennefleee,  which  the  defendant,  the  Memphis  and 
Charleston  R.  R.  Co.,  received  from  a  preceding  carrier,  and  failed 
to  deliver  to  the  Bncoeedingcarrier  becanse  the  latter  refused  to 
pay  the  accrued  freights.  The  trial  judge  instructed  the  jury  that 
if  the  defendant  received  the  packages,  directed  to  the  plaintiff  at 
Jackson,  Tenn.,  without  any  special  contract  limiting  their  under- 
taking, the  law  imposed  upon  the  company  tlie  obligation  to  de- 
liver the  goods  at  their  destination,  and  they  would  not  be  excused 
by  the  facts  relied  on.  '*  This,''  says  Judge  McFarknd,  delivering 
the  opinion  of  the  court,  ^^  is  in  accord  wim  the  cases  recentlv  de> 
cided  by  the  court  of  Western  &  Atlantic  R.  R.  Co.  v.  Mc^lwee 
&  Co.  In  these  cases  the  question  was  fully  discussed,  and  need 
not  be  again  examined."     Railroad  v.  Stockard,  11  Heis.  568. 

The  question  again  came  before  the  court  at  the  April  term, 
1877,  at  this  place.  Goods  were  shipped  at  Cincinnati,  packed  in 
boxes  or  cases,  directed  to  the  plaintiffs  at  Somerville,  Tenn.,  and 
delivered  to  the  Louisville,  Cincinnati,  and  Lexington  R.  R.  Co. 
This  company  gave  a  receipt,  specifying  that  the  goods  were  to  be 
transported,  and  delivered  to  the  Louisville,  and  Nashville  R.  R. 
Co.  at  Louisville,  subject  to  certain  conditions  noted.  One  of  the 
conditions  was  that  the  liability  of  the  company  should  terminate 
upon  the  delivery  of  the  goods  to  the  next  line  of  transportation. 
The  defendant  was  the  last  carrier  in  the  line.  The  boxes  were 
delivered  by  the  defendant  to  the  plaintiff,  who,  upon  opening 
them,  discovered  that  some  of  the  goods  were  missing.  It  was  acU 
mitted  ^*  that  the  goods  were  lost  somewhere  between  Cincinnati 
and  Somerville,  but  where  is  not  known."  It  was  agreed,  upon 
the  authority  of  Furstenheim's  case,  that  the  action  could  not  be 
maintained  because  there  was  no  privity  of  contract  between  plain- 
tiffs and  defendant.  But  it  was  held  that  the  reason  only  applied 
where  the  loss  sued  for  occurred  upon  the  line  of  the  company 
with  whom  the  contract  was  made,  and  that  there  was  no  intimation 
in  Fnrstenheim's  case  that  an  action  might  not  have  been  main- 
tained against  the  last  company  for  its  own  default  And  it  was 
expressly  held  that  upon  the  delivery  of  the  goods  to  the  defend- 
ant, it  became  liable  for  them  as  a  common  carrier,  subject  at  most 
only  to  the  limitations  stipulated  for  on  its  behalf  by  the  first  com- 
pany. The  judgment  against  the  defendant  was  sustained  upon 
the  ground  that  the  defendant  admitted  the  receipt  of  the  goods 
without  objection,  and  that  it  was  impossible  for  the  plaintiiBb  to 
show  where  the  loss  occurred.  ^^  Upon  grounds  of  public  policy," 
says  McFarland,  J.,  in  delivering  the  opmion,  ^^  it  is  better  to  put 
upon  the  carrier  the  duty  of  tracing  up  the  loss,  and  fixing  it  upon 
the  party  first  liable,  than  to  put  tne  duty  on  Uie  owner."'  M.  & 
0.  R.  Co.  V.  Holloway,  9  Baxt.  188. 

All  of  the  foregoing  cases  recognize  the  English  rule  upon  the 
receipt  of  freight  by  a  carrier  directed  to  a  pomt  bey<^d  its  tenn* 
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innBy  without  any  limitation  npon  its  liabilitj,  bnt  modify  it,  in  ac- 
oordanee  with  the  great  weiglit  of  American  authority,  so  as  to 
sustain  an  action  against  any  carrier  on  the  Une  for  its  own  default. 
And  by  the  last  case  ic  is  determined  that  any  carrier  in  the  line  is 
in  default,  and  may  be  sued  for  a  loss,  where  the  carrier  has  re- 
ceived the  packages  or  boxes  containing  the  goods  without  objec- 
tion. The  case  of  Carter  v.  Peck,  the  only  one  which  relates  to 
the  personal  rights  of  a  passenger,  and  Furstenheim's  case,  the  only 
Qne  relating  to  the  baggage  of  a  passenger,  both  follow  the  Englisn 
rule.  A  through  ticket,  without  more,  would  prima  facie  render 
the  first  carrier  liable  upon  the  contract  for  the  default  of  the  other 
carriers  in  the  line  of  transportation  in  the  case  of  passengers  and 
their  baggage,  as  in  the  case  of  the  shipment  of  goods.  A  tli  rough 
contract  as  to  the  passenger  will  be  a  through  contract  as  \o  his 
bagga^,  in  the  absence  of  a  different  arrangement.  But,  as  in  the 
case  oi  goods,  although  the  first  carrier  may  contract  and  be  re- 
sponsible for  the  entire  transportation,  any  suDsequent  and  auxiliary 
carrier  to  whose  fault  it  can  be  traced  will  be  liable  to  the  owner 
for  the  loss  of  his  baggage.  Hutch,  on  Car.,  sec.  715.  The  courts 
of  several  of  the  States  concur  in  holding  the  first  company  liable 
for  the  loss  of  baggage  in  the  case  of  a  through  ticket.  Illinois 
Central  R.  Co.  v.  Copeknd,  24  111.  382;  Candee  v.  Penn.  R.  Co., 
21  Wis.  582 ;  Wilson  v.  Railroad,  21  Grat.  654 ;  Bumell  v.  N.  Y. 
Central  R.  Co.,  45  N.  Y.  184.  But  the  check  for  the  baggage  may 
be  given  by  one  company  for  part  of  the  line  when  the  passenger 
has  a  through  ticket  from  another  company,  in  which  case  the  K>r- 
mer  will  be  liable  for  the  loss.  McCormick  v.  Hudson  River  R. 
Co.,  4  E.  D.  Smith,  181 ;  Straiten  v.  N.  Y.  &  N.  H.  R.  Co.,  2  E. 
D.  Smith,  184.  So,  no  doubt,  the  check  may,  as  in  the  case  before 
UB,  be  issed  with  the  ticket  but  for  only  part  of  the  way.  In  such 
a  case,  the  check  may  be  considered  as  standing  in  the  place  of  a  bill 
of  lading  for  the  distance  called  for,  and  imposes  the  duty  to  carnr 
and  deliver  accordingly.  Dill  v.  S.  C.  Ry.  Co.,  7  Rich.  158 ;  Wil- 
flOD  V.  Chesapeake  R,  Co.,  21  Orat.  654. 

It  is  conceded  by  the  learned  counsel  of  the  plaintiff  in  error  in 
the  case  before  us  that,  by  our  decisions  as  given  above,  the  whole 
liability  in  regard  to  passengers,  bagga^,  and  freight,  is  thrown 
upon  the  company  issuing  the  ticket  or  bill  of  lading,  except  where 
an  express  stipulation  to  the  contrary  is  shown.  But  he  insists  that 
the  rule  was  changed  by  Holloway's  case,  9  Baxt.  188,  and  Spray- 
berry's  case,  9  Heis.  852 ;  s.  c,  8  Baxt.  341.  But  HoUaway's  case, 
38  we  have  seen,  only  extends  the  modification  of  the  English  rule, 
by  which  the  American  courts  allow  an  action  against  me  actual 
defaulting  carrier  in  addition  to  the  first  carrier,  so  as  to  give  the 
action  against  any  of  the  carrying  companies  shown  to  have  re- 
ceived the  goods  without  objection,  where  it  is  impossible  for  die 
plaintiff  to  show  m  what  part  of  the  route  the  loss  occurred.  And 
16  A  A;  B.  R  Cm.— 15 
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in  Sprayberry's  case,  the  court,  while,  exoneratinff  the  first  carrier 
from  liability  for  the  Iobb  of  life  of  a  passen^r  by  the  Diligence 
of  another  carrier  on  the  line  under  the  circuniBtanoes,  decided 
nothing  in  regard  to  the  liability  for  the  loss  of  the  baggage,  re- 
marking that  there  were  authorities  holding  that  a  different  rule 
applied  to  passengers  from  the  rule  applicable  to  freight  and  bag- 
gage. Na^ville  &  Chat.  R.  Co.  v.  Sprayberry,  9  Heis.  857.  ul 
that  case,  Sprayberry  purchased  from  an  agent  of  the  Nashville 
and  Chattanooga  B.  K.  Co.  at  Chattanooga,  tickets  for  himself,  wife, 
and  two  children,  from  that  place  to  Shreveport,  Louisiana.  The 
tickets  were  coupon  tickets,  and  indicated  the  route  to  be  by  the 
Nashville  and  Cnattanooga  road  to  Nashville,  and  by  other  con« 
necting  roads  to  Memphis,  and  from  that  point  to  Shreveport  by 
steamboat.  While  en  route  on  the  Mississippi  Biver,  and  in  the 
State  of  Mississippi,  an  accident  occurred  by  which  the  wife  and 
children  were  drowned.  It  appeared  in  proof  that  the  different 
lines  of  road  were  separate  and  distinct,  owned  and  controlled  by 
different  agents  and  officers,  and  that  there  was  no  contract  or 
privity  between  them  in  regard  to  carrying  passengers  except 
the  arrangement  to  sell  through  tickets.  TJnder  these  circum- 
stances, the  court  held  that  the  first  company  was  not  liable  to 
the  husband  for  the  damages  given  to  hmi  by  a  statute  of  the 
^tate  of  Mississippi  for  the  loss  of  his  wife  and  children  throngh 
the  fault  of  the  steamboat  company.  ^^  We  are  of  opinion,"  says 
the  court,  '^  that  in  such  cases  the  company  selling  the  ticket 
shall  be  regarded  as  the  agent  of  the  other  lines,  when  the 
tickets  themselves  import  this,  and  nothing  else  appears." 

The  form  of  the  tickets  is  not  given,  but  the  langua^  of  the 
opinion  fairly  implies  that  they  showed  upon  their  face  uie  agency 
of  the  issuing  company,  which  might  be  either  in  words  or  by 
each  coupon  purporting  to  be  the  ticket  of  the  company  over  whose 
connecting  line  it  was  to  be  used.  Such  was  the  form  of  the  ticket 
in  Milnor  v.  New  Haven  R.  Co.,  63  N.  T.  368.  The  plaintiflE 
bouffht  from  the  defendant  a  ticket  of  two  coupons  to  Sheffield,  and 
received  a  through  check  for  his  trunk.  Eacn  coupon  purported 
to  be  the  ticket  of  one  of  the  two  companies  over  wnose  roads  the 

Eassenger  was  to  travel,  containing  the  name  of  the  company,  and 
eing  signed  by  different  officers.  In  such  a  case,  each  coupon  may 
well  oe  treated  as  the  separate  ticket  of  a  company  issuea  by  the 
selling  company  as  agent.  In  the  case  before  us,  the  ticket,  it  will 
be  rememberea,  is  in  form  the  ticket  of  the  defendant,  the  coupons 
only  designating  the  company  over  whose  road  the  particular  cou- 
pon was  to  be  used,  and  tne  termini  of  the  route.  If,  as  saggested 
by  the  learned  counsel  of  the  plaintiff  in  error,  the  presumption  of 
law  for  or  against  the  first  company  arises  from  tne  form  of  uhe 
ticket,  we  cannot  say  that  the  form  adopted,  although  with  coupons, 
shows  it  to  be  anything  more  than  the  ticket  of  me  issuing  com* 
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pany.  It  is  sabetantially  like  the  ticket,  with  three  coupons  for 
three  several  companies,  in  Hart^;.  Benssaellaer  &  Sarato^  K.  Co., 
8  N.  Y.  37,where  tne  baggaee  of  the  passenger  was  checked  through, 
and  the  defendant  hetdliwle  for  its  loss  as  the  company  issume 
the  ticket  and  receiving  the  baggage,  although  owning  the  last  roaa 
on  the  route. 

The  weight  of  American  authority  undoubtedly  is  that  one  car- 
rier may  sdl  to  a  passenger  its  own  ticket,  and  at  the  same  time 
the  ticket  of  connecting  lines,  entitling  the  passenger  to  through 
transportation  over  all  tne  lines,  and  may  receive  the  fare  for  the 
whole  distance,  without  becoming  responsible  for  the  carriage  of 
the  passenger  beyond  its  line.  The  tickets  for  the  several  lines  are 
in  such  cases  Imown  as  coupon  tickets,  each  ticket,  apparently 
without  reference  to  the  form,  being  considered  as  the  separate 
contract  of  the  carrier  over  whose  route  it  entitles  the  holder  to  be 
carried.  The  presumption  is  that  the  carrier  who  sells  the  tickets, 
nothing  else  appearing,  sells  them  as  the  agent  of  the  other  lines, 
and  the  coupons  are  regarded  and  treated  as  the  contracts  of  the 
respective  carriers,  precisely  as  if  they  had  been  sold  by  the  car* 
riers  themselves  instead  of  by  the  common  agent.  Hutch,  on  Car., 
sec.  152,  and  note.  Even  in  this  view,  it  would  not  follow  that 
the  liability  of  the  carriers  for  the  passenger's  baggage  would  be 
the  same,  or  governed  by  the  same  rule  as  the  liability  for  the 
passenger,  l^e  reason  is  obvious.  There  can  never  be  any  doubt 
as  to  the  carrier  by  whose  fault  the  passenger  is  injured,  or  the 
personal  contract  with  him  violated.  While,  on  the  other  hand, 
there  may  be  the  same  difficulty  in  ascertaining  the  carrier  at  fault 
in  re^rd  to  baggage  as  in  the  case  of  ordinary  freight.  We  are 
of  opinion,  therefore,  that  the  carrier  contracting  to  carry  the  ba^ 
cage  of  a  passenger  by  checking  it  to  a  given  point  becomes  liable 
by  the  contract  n>r  its  safe  carriage,  in  the  same  way  and  to  the 
same  extent  as  the  carrier  of  goods.  The  check  is  in  legal  effect  a 
bill  of  lading  for  the  baggage. 

In  this  view,  upon  the  miding  of  the  trial  judge  that  the  loss 
occurred  before  reaching  Omaha,  the  defendant  became  liable  to 
the  plaintiff  for  the  value  of  the  property  taken  from  the  trunks 
of  the  plaintiff.  It  is  equally  clear  that  the  Union  and  Central 
Pacific  R.  K.  Co.'s,  whose  roads  lay  beyond  Omaha,  were  not  liable 
to  the  plaintiff  for  the  loss  nor  in  any  way  in  default.  Not  being 
co-wrongdoers  with  the  defendant,  no  payment  made  by  them  to 
the  plaintiff,  and  no  release,  in  consiaeration  of  such  payment, 
made  by  the  plaintiff  to  them,  could  openite  as  a  release  of  the 
liability  of  the  defendant.  And  the  transaction  can  only  be  treated 
as  the  compromise  of  a  possible  liti^tion,  or  as  a  mere  gratuity. 
It  would  meet  the  abstract  equity  of  the  case  to  ^ive  the  defend- 
ant the  benefit  of  a  credit  for  the  value  of  the  deduction  on  the 
return  tickets  over  the  roads  of  those  companies,  but  no  principle 


hOXJlSVTLLE  AKD  JfASHYIULX  B.  CO.  9.  WSAYXB. 

has  been  niggeBted  by  eonnael,  or  oeeoiied  to  ns,  upon  which  the 
allowance  can  be  made. 

There  is  no  error  in  the  jndgment,  and  it  mnst  be  affirmed. 


Carrier  Llabfo  for  Goods  Carrfod  Bofowi  Hb  Own  Line.— It  is  held  in 
KMne  caiMS  that  wbere  a  canier  reoeiTes  goods  for  tnuisportmuon  to  a  point 
beyond  his  own  line,  he  it,  in  the  mbeence  of  special  contract,  naponsibie  for 
anj  loss  or  injury  oocarring  to  the  p<Hnt  of  destination.  Dlinnis,  etc.,  R.  Co. 
9.  Copeland.  24  IlL  832;  Illinois,  etc,  R.  R.  Co.  s.  Cowles,  32  IN.  816;  Illi- 
Dois,  etc.,  R.  R.  Co.  o.  Johnson,  34  IlL  289;  Illinois,  etc,  R.  Co.  «.  Fntnken- 
bofg,  54  IlL  88;  Chicago,  etc,  R.  R  Co.  e.  People,  56  111.  365 ;  Chicago,  etc, 
R.  R.  Co.  s.  Montfort,  60  DL  175;  U.  8.  Express  Co.  c.  Haines,  67  IlL  187; 
Field  9.  Chicago,  etc,  R  Co.,  71  IlL  458;  Adams  Express  Co.  v.  Wilson,  81 
IIL  839;  Milwaukee,  etc,  R  R  Co.  «.  Smith,  84  DL  289;  Western, 
etc,  R  R  Co.  e.  McElwell,  6  Heisk.  208;  Esst  Tenn.,  etc,  R  Co. 
9.  Bogen,  6  Heisk.  143;  Lonisrille,  etc,  R  Co.  «.  Campbell,  7  Heisk. 
258;  Carter  v.  Hough,  4  Sneed,  208;  Bast  Tenn.,  etc,  R  Co.  «.  Nel- 
son, 1  Coldw.  272;  Kyle  s.  Railroad,  10  mch.  382;  Hradford  s.  Railroad  Cc, 
7  Rich.  201 ;  Lock  Co.  e.  Railroad  Co.,  48  N.  H.  839;  Grsy  s.  Jackson,  51 
N.  H.  9;  Bonnett  v.Fillyau,  1  Fla.408;  Mosher  e.  Southern  Ex.  Co.,  88  Oa. 
87;  Southern  Express  Co.  e.  Shea,  88  Ga.  519;  Cohen  s.  Southern  Express 
Co.,  45  €hi.  158;  Angle  e.  MissiBBippi,  etc,  R  Co.,  9  Iowa,  487;  Mulligan  «. 
niinois,  etc,  R  Co.,  86  Iowa,  181;  Bait.  A  Ohio  R  R  Co.  e.  Campbell,  8 
Am.  &  Eng.  R  R.  Cas.  246;  Harding  e.  International  Nay.  Co.,  6  Am.  & 
Bog.  R  R  Cas.  588;  Cummins  «.  Dayton,  etc,  R  R  Co.,  9  Am.  &  Eng. 
R  R.  Ca8.  86;  Texas  A  Pacific  R  Co.  s.  Fort,  9  Am.  ft  Eng.  R  RCas.  892; 
Same  «.  Ferguson,  id.  895. 

Carrier  not  Liable  Beyond  His  Own  Line. — ^There  sra  many  cases  to  the 
effect  that  where  goods  are  received  for  transportation  to  a  point  beyond  the 
carrier^fl  line,  he  is  not  responsible  for  any  loss  occurring  oeyond  said  line 
in  the  sImmdcc  of  some  special  contract  to  that  effect.  Nutting  «.  Connecti- 
cut, etc,  R  R.  Co.,  1  Gray,  502;  Darling e.  Boston.  etc.,R  R.Co.,  11  Allen, 
295;  Burroughs  9.  Norwich,  etc.,  R  R  Co.,  100  Mass.  26;  Fanners',  etc, 
Bank  e.  Champlain  Trans.  Co.,  16  Vt  52;  Brintnall  e.  Saratom,  etc.,  R  R 
Co.,  82  Vt.  665;  CutU  s.  Brunerd,  42  Vt.  566;  Perkins  e.  Portland,  etc, 
R  R  Co.,  47  Me.  578;  Skinner  v.  Hall,  60  Me.  477;  Inhabitants  v.  Hall,  61 
Me.  517;  Hoode.  N.T.,  etc.,  R  R  Co.,  22  Conn.  502;  Elmore  v.Naugatuck, 
R.R  Co.,  28  Conn.  457;  Conyerse  e.  Norwich,  etc,  R  R.  Co.,  88  Conn.  166; 
Baltimore,  etc,  K.  R.  Co.  v.  Schumacher,  29  Md.  168;  McMillan  s.  Michigan, 
etc,  R  R  Co.,  16  Mich.  79;  Phillips  e.  North  Carolina  R.  R  Co.,  78  N.  C. 
294;  Railroad  «.  Pratt,  22  Wall.  128;  RaUroad  s.  Manufacturing  Co.,  16  WalL 
818;  C^wford  e.  Southern  R  R  Assn.,  521  Miss.  222;  Irish  e.  Milwaukee, 
etc.,  R  R  Co.,  19Mlnn.  876;  St.  John  e.  Van  Santvoord,  25  Wend.  660;  6 
Hill,  157;  Root «.  Great  Western  R  R  Co.,  45  N.  T.  524;  Lamb  e.  Camden, 
etc,  R  R  Co.,  46  N.  Y.  271 ;  Reed  «.  U.  S.  Ex.  Co.,  48  N.  T.  462;  Baboock 
9.  Lake  Shore,  etc.,  R  R  Co.,  49  N.  Y.  491 ;  Condict  e.  Grand  Trunk  R  R 
Co.,  59  N.  Y.  500;  Camden,  etc.,  R.  R  Co.  e.  Forsyth,  61  Pa.  St.  81;  St. 
Louis  Ins.  Co.  e.  St.  L.  etc,  R.  Co.,  8  Am.&  Eng.  R.  R.  Cas.  260;  St.  Louis, 
etc.,  R  Co.  V.  Lamed,  6  Am.  &  Eng.  R  R.  Cas.  486;  Hadd  e.  U.  S.  A  C.  Ex. 
Co.,  6  Am.  A  Enff.  R  R.  Cas.  m3;  Detroit,  etc.,  R  Co.  e.  McEenzie, 
9  Am.  A  Eng.  R  R.  Cas.  15;  Michigan  Central  R  Co.  e.  Myrick,  9  Am.  A 
Eng.  R  R  Cas.  25 ;  Lindley  s.  Richmond,  etc,  R  R  Co.,  9  Am.  A  Eng.  R  R 
Cas.  81;  Cummins  e.  Dayton,  etc.,  R  R  Co.  9  Am.  A  Eng.  R  R  Cas.  86; 
Knight  f.  ProTidence,  etc,  R  R  Co.,  9  Am.  A  Bng.  R  R  Cas.  90. 
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AtobjboSj  Topbka  and  Sabta  Fk  R.  R.  Go. 

(AdwmM  Oaa&f  Kanmu.    1888.) 


^  Wbere  a  nilroad  company  receives  goods  for  transportation  to  a  point 
beyond  its  line  upon  a  special  contract,  in  which  is  no  express  agreement  to 
transport  to  such  point,  but  the  place  is  only  named  as  the  point  of  destina- 
tion, and  in  which  it  is  expressly  agreed  that  the  ffoods  are  to  be  transported 
OTer  the  company's  road  and  delivered  in  good  oraer  to  the  connecting  car- 
fier,  and  that  the  company  is  not  to  be  responsible  as  carrier  beyond  its  line 
and  its  liability  as  such  is  to  terminate  upon  delivery  of  the  goods  to  the 
connecting  carrier:  Eddy  (1)  that  there  is  no  uncertainty  or  ambiguity  in 
the  contract,  and  that  it  is  clearly  only  a  contract  for  transportation  over  its 
own  line  and  delivery  to  a  connecting  carrier  ;  (S)  that  such  contract,  being 
BO  contract  for  through  transportation  to  the  point  of  destination,  presetiits 
no  question  of  an  attempt  to  limit  the  common*  law  liability  of  the  carrier  as 
to  anything  happemng  beyond  its  own  line;  and  (8)  that  the  comnany  trans- 
porting over  its  own  une  and  delivering  the  goods  in  safety  to  the  connect- 
ing carrier  performs  its  contract  and  is  not  liable  for  any  subsequent  loss  or 
dunage. 

* 

Frank  O.  White  for  plaintiff  in  error. 

George  'EL  Peck  and  Frank  DoBter  for  defendant  in  error. 

Bbeweb,  J. — ^Plaintifis  in  error,  plaintiffs  below,  were  gram 
merchants  at  McPherson,  Kansas,  and  shipped  over  the  road  of 
defendant  several  carloads  of  wheat  to  parties  at  Chicago,  III. 
Claimhig  that  when  the  wheat  reached  Chicago,  there  were  certain 
filiortai^es  and  loss  of  wheat,  they  brought  their  action  against  the 
defeiinant  to  recover  damages  therefor.  The  defendant  answered 
setting  np  certain  written  contracts,  alleging  that  the  wheat  was 
shipped  under  those  conti'acts  and  claiming  that  under  them  it 
contracted  simply  to  transport  the  wheat  safely  over  its  own  road, 
and  deliver  it  in  good  order  to  connecting  lines,  and  that  it  did 
80  transport  and  deliver  the  wheat.  To  tliis  answer  the  plaintiffs 
demurred.  The  demurrer  was  overruled  and  plaintins  allege 
error.  It  will  be  perceived  that  the  case  comes  before  us  upon  a 
question  of  pleading  and  not  upon  any  question  of  evidence.  We 
are  not  to  inquire  whether  in  fact  the  shipments  were  made  under 
these  contracts,  or  whether  the  defendant  safely  transported  the 
wheat  over  its  own  road,  and  delivered  the  full  amount  in  good 
order  to  the  connecting  road.  Neither  do  we  need  to  inquire 
what  evidence  is  necessary  to  prove  a  shipment  under  the  con- 
tracts, or  a  safe  transportation  and  delivery  by  the  defendant.  It 
may  also  be  conceded  that  a  common  carrier  may  contract  for  the 
transportation  of  freight  beyond  the  line  of  its  own  road,  and  that 
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upon  snch  a  contract  it  aesnmeB  all  the  obligations  of  a  carrier  for 
tne  entire  distance.  And  farther  it  may  be  conceded  that  when 
the  contract  of  shipment  is  prepared  by  the  carrier  and  is  donbtfnl 
or  ambignooB  in  its  terms,  the  doubt  or  ambiguity  is  to  be  re- 
solved in  favor  of  the  shipper  and  against  the  carrier.  This  is 
upon  the  general  rules  respecting  the  interpretation  of  contracts. 
Whether  we  rules  of  the  English  courts  that  carriers  who  receive 
goods  and  book  them  for  a  certain  destination  are  without  any 
,  further  or  special  contract  responsible  throughout  the  entire 
route,  is  a  question  which,  while  for  the  purposes  of  this  case,  it  may 
be  answer^  in  the  affirmative,  we  do  not  now  attempt  definitely 
to  decide.  It  is  a  question  upon  which  the  courts  in  this  country 
are  divided.  2  Redfield  on  Law  of  Railways,  sec.  14  and  cases 
cited ;  Skinner  v.  Hall,  60  Me.  477 ;  Babcock  v.  Railroad  Co.,  49  N. 
T.  491 ;  Railroad  Co.  v.  Campbell,  7  Heisk.  (Tenn.)  253 :  Bryon  v. 
Railroad  Co.,  11  Bush,  597 ;  Berg  v.  Steamship  Co.,  5  Daly,  394 ; 
Crawford  v.  Railroad  Asso.,  51  Miss.  222 ;  Lock  Co.  v.  Ilailroad 
48  N.  H.  339 ;  Railroad  Co.  v.  McEenzie,  43  Mich.  609 ;  Hadd  v. 
Express  Co.,  52  Vt.  346\ 

Passing  by  these  matters,  we  remark  that  the  bill  of  lading  is 
neither  ambiguous  por  uncertain.  It  is  clear  and  definite  and  not 
fairly  open  to  two  constructions.  Near  the  head  of  the  bill  of 
lading  in  large  letters  and  so  as' to  call  the  attention  of  the  shipper 
to  the  sco{)e  of  the  contract  are  these  words :  "  Fof  freight  going 
beyond  this  line  of  road  only."  Then  on  the  left  hand  coluran, 
under  the  title  consignee  and  destination,  are  the  words .  '^  Notify 
R.  and  B.  Chicago,  111.,  via  H.  and  St.  Jo.  R.  R."  This  statement 
of  the  consignee  and  destination  is  all  that  by  any  pretence  can  be 
claimed  to  indicate  a  contract  to  transport  to  Chicago.  While 
parallel  with  this  and  on  the  right  hand  column  in  ordinary  sized 
tvpe,  is  an  acknowledgment  of  a  receipt  of  the  goods,  describing 
them,  followed  by  these  words  :  "  To  be  transported  over  the  road 
and  delivered  in  like  good  order  to  the  next  company  or  carriers, 
for  them  to  deliver  to  the  place  of  destination  or  said  property; 
it  being  distinctly  understood  that  this  companv  shall  not  be  re- 
sponsible as  a  common  carrier  for  such  property  beyond  its  line  of 
road,  or  while  at  any  of  its  stations  awaiting  delivery  to  such  con- 
signee or  carriers — the  company  being  liable  as  warehousemen 
only — "  And  further  down  in  smaller  type  is  this  stipulation : 
"  T^he  responsibility  of  this  company  as  a  common  carrier  to  termi- 
nate on  delivery  of  the  freight  as  per  this  bill  of  lading  to  the 
company  whose  line  may  be  considered  a  part  of  the  route  to  the 
place  of  destination  of  said  property."  Now,  nothing  could  be 
clearer  than  that  the  company  stipulated  only  for  safe  transporta- 
tion over  its  own  road,  and  delivery  in  good  order  to  the  connect- 
ing carrier.  It  will  be  borne  in  mind  that  there  is  no  express 
agreement  to  transport  to  Chicago.     The  only  thing  which  con- 
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nects  Chicago  with  the  transportation  is  where  it  is  named  as  the 
point  of  destination,  while  the  express  agreement  and  the  only 
agreement  expressed  is  that  the  company  shall  not  be  responsible 
as  a  common  carrier  beyond  its  own  line,  and  it  agrees  simply  to 
transport  the  goods  over  its  own  line,  and  deliver  it  to  the  con- 
necting carrier.  It  is  difficult  to  see  how  language  could  be  used 
to  make  the  contract  more  express  and  clear.  In  the  case  of  the 
Bailroad  Go.  v.  Bank,  20  Wis.  130,  the  contract  was  no  more 
express  or  clear  than  in  the  .case  at  bar,  and  it  was  held  that  the 
eompany  had  expressly  restricted  the  liability  as  carrier  to  the  line 
of  its  road.  See  also  the  case  of  Bailroad  Co.  v.  Pontius,  19  Ohio 
St.  231,  where  the  biH  of  lading  was  very  like  that  before  us,  and 
it  was  held  that  the  company's  liability  was  restricted  to  its  own 
line.  Condict  v.  Railroad  Co.,  54  N.  T.  500.  We  remark  again 
that  this  is  not  a  case  in  which  a  common  carrier  is  attempting  to 
limit  his  common  law  liability  by  contract.  It  is  the  duty  of  a 
common  carrier  to  receive  and  transport  goods  over  its  own  line,  a 
duty  which  it  must  perform  or  respond  in  damages.  But  it  is  not 
its  duty  to  transport  such  goods  over  the  line  of  any  other  carrier 
or  to  contract  for  such  transportation ;  and  it  cannot  be  compelled 
to  assume  such  an  obli^tion.  Its  entire  cgnimon  law  duty  is 
limited  to  its  own  line ;  it  owes  nothing  to  the  public  beyond  that. 
While  it  may  be  bound  if  it  contracts  for  transportation  beyond 
its  line,  yet  it  is  not  bound,  unless  by  contract,  express  or  implied, 
it  does  undertake  such  transportation.  Until  it  assumes  to  con- 
tract for  such  transportation  no  question  can  arise  as  to  whether  it 
is  attempting  to  restrict  its  common  law  liability.  See  in  addition  to 
authorities  heretofore  cited,  Railroad  Co.  v,  ^g*  Co.,  16  Wall.  318. 
The  argument  of  counsel  therefore  as  to  how  far  a  cairier  may  by 
contract  restrict  its  common  law  liability  is  not  in  point.  Tiiere 
is  nothing  else  requiring  notice.  The  contract  bemg  clear  and 
unambiguous,  and  only  fqr  transportation  over  defendant's  road 
and  safe  delivery  to  the  connecting  carrier,  and  that  contract  having 
been  as  conceded  by  the  pleading  fully  performed,  for  any  sub- 
sequent loss  the  connecting  earner  is  alone  responsible.  The 
judgment  will  be  affirmed. 

Limitation  of  Liability  to  Carrier't  own  Route. — ^It  is  well  settled,  even 
in  those  States  where  the  acceptance  of  goods  by  a  carrier  markea  to  a 
destiiiatioii  beyond  his  own  line  is  held  to  render  him  responsible  for  their 
Btiie  through  transportation,  that  it  is  competent  for  him  by  special  contract 
to  limit  his  liability  to  his  own  line.  In  such  case  his  full  duty  is  discharged 
when  he  delivers  the  goods  in  safety  to  the  connecting  carrier.  Aldridge  «. 
Great  Western  R  Ck>.,  16  C.  B.  (N.  S.)  682:  Fowler  v.  Great  Western  R  Co.. 
7  Ezch.  699;  Kent  v.  Midland  R  Co.,  L.  R  10  Q.  B.  1:  Railroad  Co.  v. 
Androscoggin  Mills,  22  Wall.  694;  Railroad  Co.  v.  Pratt,  id.  128;  St  John  «. 
Express  Co.,  1  Woods,  616;  Sullivan  v.  Thompson,  99  Mass.  259;  Pendergast 
«.  Adams  Express  Co.,  101  Mass.  120;  Pemberton  Co.  d.  New  York,  etc.,  R 
Ca,  104  Mass.  144;  Burroughs  v.  Norwich  R.  Cd.,  100  Mass.  26;  Gibson  v. 
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American  Bzpreas  Co.,  1  Hun.  887;  Ricketti  «.  Baltimore,  etc^  R.  Co.,  €1 
Barb.  18;  Witlock  «.  Holland,  65  Barb.  448;  Hinkley  «.  New  York  Central 
R.  Co.,  3 T.  A;  C.  281 ;  Baboock  e.  Lake  Shore,  etc,  R.  Co.,  49  N.  T.  401 ;  ^tna 
Ins.  Co.  V.  Wheeler,  49  N.  T.  616;  Reed  «.  United  States  Express  Co.,  48  N. 
T.  462;  Lamb  v.  Camden  A  Amboy  R.  Co.,  46  N.  T.  271;  American  Bxpresa 
Co.  e.  Second  National  Bank,  69  Pa.  St  894;  Penna.  R.  R  Co.  e.  Schwan- 
enberger,  45  Pa.  St.  208;  Mulligan  e.  Illinois  R  Co.,  86  Iowa,  180;  Blinois 
Central  R.  Co.  v,  Frankenberg,  54  111.88;  Chicago,  etc,  R.  Co.,  v.  Montfoit, 
60  III.  175 ;  United  Stotes  Express  Co.  «.  Haines^  67  UL  137 ;  Erie  R  Co. 
e.  Willcox,  84  III.  239;  Taylor  e.  Little  Rock,  etc,  R  Co.,  82  Ark.  898; 
Farmers^  etc,  Bank  v,  Cbamplain  Trans*.  Co.,  28  Yt.  186;  Camden,  etc,  R 
Co.  e.  Forsyth,  61  Pa.  St.  81 ;  Maghee  e.  Camden  &  Amboy  R  Co.,  45  N.  Y. 
514;  United  States  Express  Co.  e.  Rush,  24  Ind.  408;  Oakly  e.  Gordon,  7 
La.  Ann.  235;  Martin  v,  American  Express  Co.,  19  Wise  886;  Cincinnati, 
etc.,  R.Co.  v.  Pontius,  19  Ohio  St.  221;  St.  Louis,  etc.,  R  Co^e.  Piper,  18 
Eans.  505;  Bast  Tennessee,  etc,  R  Co.  v.  Brumley,  6  Am.  A  Eng.  R  R  Caa. 
856.  But  see  Qalveston  H.  A;  H.  R  Co.  e.  AUison,  12  Am.  A  Eng.  R  R 
Caa.  28. 
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An  agreement  between  connectinj^  carriers  on  a  through  route,  each  haTiag 
exclusive  control  and  ownership  of  its  line,  with  arranffements  for  continu- 
ous transportation  on  through  oills  of  ladine  at  settled  rates  of  compensi^ 
tion,  each  being  by  special  provision  in  the  bills  of  lading  responsible  onlj 
for  his  own  acts  or  omissions,  does  not  make  such  carriers  partners  and  re- 
sponsible for  the  acts  or  omissions  of  each  other. 

A  railroad  company,  being  one  of  a  connecting  line  of  carriers  as  aboTe, 
received  certain  cotton  from  a  preceding  carrier  on  the  line,  for  transmit 
sion.  The  bill  of  lading  contained  a  clause  exempting  the  company  from 
liability  for  loss  by  fire  occurrinff  either  while  the  cotton  was  in  actual  transit 
or  in  store  awaiting  transit.  The  company  speedily  and  safely  transported 
the  cotton,  and  tendered  it  at  the  wharf  of  the  steamship  company  next  in 
the  line  of  carriers.  The  company  had  no  knowledge  that  the  steamship 
company  could  not  at  once  transport  the  cotton,  but  placed  it  at  the  latter^a 
request  on  the  latter's  wharf  and  in  its  warehouse,  places  equally  convenient 
for  shipping  as  the  place  where  delivery  had  been  originally  tendered. 
While  so  stored  the  cotton  caught  fire  and  was  destroyed.  BM,  that  the 
laUroad  company  was  not  liable  for  the  loss. 


In  the  Oircnit  Oonrt  of  the  United  States  for  the  Eastem 
trict  of  Pennsylvania. 

R.  C.  McMurtrie  &  Morton  P,  Henry  for  plaintiff. 

B.  C.  Dale,  Samnel  Dickson  and  Wm.  Allen  Bntler  for  de- 
fendant. 
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BuTLEB,  J- — ^The  court  find  the  following  facts : 

I.  The  Norfolk  and  Western  R.  R.  Co.,  the  defendant,  is  a  cor- 

E>ration  owning  and  operating  a  line  of  railroad  extending  from 
ristol,  Tennessee,  to  Norfolk,  Virginia.  At  Bristol  it  connects 
with  the  lino  of  the  East  Tennessee,  Virginia  &  Georgia  R.  R. 
Oo.,  and  at  Roanoke,  about  one  hundred  and  thirty  miles  east  of 
Bristol,  with  that  of  the  Shenandoah  Valley  R.  R  Co.,  which  con- 
sects  at  Hagerstown  with  the  Pennsylvania  Kailroad  systemT.  These 
companies  nave  entered  into  certain  contract  arrangements  for  the 
condact  of  througli  business,  under  the  name  of  the  Virginia, 
Tennessee  and  Georgia  Air  Line,  but  there  is  no  other  evidence  in 
the  case  showing  the  terms  of  this  contract  than  appears  in  the 
bills  of  lading  and  manifests,  and  the  conduct  of  the  parties  as 
hereinafter  stated. 

II.  On  October  11,  1883,  the  plaintiffs,  R  H.  Doming  &  Co., 
who  are  cotton  buyers,  shipped  at  Memphis,  Tennessee,  for  Woon- 
socket,  R.  I.,  two  Jots,  one  of  fifty  and  the  other  of  one  hundred 
bales,  and  on  October  17, 1883,  another  lot  of  one  hundred  bales. 
The  shipment  was  made  upon  the  Memphis  and  Charleston  Rail- 
road, and  three  through  bills  of  lading  given,  all  similar  in  form, 
comes  of  which  are  hereto  annexed,  as  '^  Exhibit  A." 

The  material  clauses  of  the  bills  of  lading  are  as  follows : 

Mkmphis  and  Chableston  Railboad  and  CoNNBcrnoNS. 

« 

(Bait  Tenmetsee,  Virginia  and  Georgia  RB.  Oo.  Le$$oe.) 

OCTOBBB,  1888. 

"Received  of  A.  B.  the^ollowing  packages  marked,  &c.,  to  be  trans- 
ported by  the  MemphiB  and  Charleston  Railroad  and  connecting  railway  and 
steamship  lines,  to  order,  at  Woonsocket,  R.  I.     .  Upon  the  follow- 

ing conditions: 

1.  That  the  Memphis  and  Charleston  Railroad,  and  the  steamboats,  rail- 
road compcuiies,  and  forwarding  lines  with  which  it  connects,  and  which  re- 
ceiTe  said  property,  shall  not  be  liable  ...  for  loss  or  damage  on  any 
article  of  property  whatever  by  fire  or  other  casualty  while  in  transit,  or 
while  in  depots  or  other  places  of  transhipment,  or  at  depots  or  landings  at 
points  of  shipment  or  delivery.    .     .     . 

7.  In  consideration  of  the  special  rate  named  in  margin,  the  shipper  or 
agent  of  the  owner  of  the  property  carried  agrees  to  effect  an  insurance 
against  loss  or  damage  by  fire  while  in  transit,  in  deposit,  or  in  places  of 
transhipment,  or  at  depots  or  landings  at  all  points  of  delivery;  and  it  is 
expressly  agreed  that  the  carrier  shall  be  entitled  to  the  beiietir  of  any  in- 
surance effected  covering  any  such  risk,  loss,  damage,  or  detriment. 

8.  It  is  further  stipulated  and  agreed  that  in  case  of  any  loss,  detri- 
ment, or  damage  done  to  or  sustained  by  any  of  the  property  here  receipted 
for,  during  such  transportation,  whereby  any  legal  liability  or  responsibil- 
ity shall  or  may  be  incurred  by  the  terms  of  this  contract,  that  company 
alone  shall  be  held  answerable  therefor  in  whose  actual  custody  the  same 
may  be  at  the  time  of  the  happening  of  said  loss,  detriment,  or  damage, 
and  the  carrier  so  liable  shall  have  the  full  benefit  of  any  insurance  that 
may  have  been  effected  upon  or  on  account  of  said  goods. 

This  contract  is  executed  and  accomplished,  ana  the  liability  of  the  com- 
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panies  as  common  camera  thereunder  terminates  on  the  arrival  of  the 
goods  or  property  at  the  station  or  depot  to  which  this  bill  contracts,  and 
the  companies  will  be  responsible  as  warehousemen  only  thereafter;  and 
unless  removed  by  consij^ee  from  the  station  or  depots  of  delivery  within 
twenty-four  houra  of  their  said  arrival,  they  may  be  removed  and  stored  by 
the  companies  at  the  ownera  expense  and  risk. 

Notice. — In  accepting  this  bill  of  lading,  the  shipper  or  the  agent  of  the 
property  carried,  expressly  agrees  to  all  stipulations,  exceptions,  and  condi- 
tions. 

In  Witness  Whereof,  The  agent  hath  affirmed  to  bills  of  lading, 

all  of  this  tenor  and  date,  one  of  which  being  accomplished  the  othen  to 
stand  void. 

; Agent. 

m.  The  jronte  over  which  the  cotton  was  to  be  carried^  as 
fally  understood  by  the  phiintifEs,  was  by  the  Memphis  &  Charles- 
ton road  to  Chattanooga,  thence  by  the  East  Tennessee,  Virginia 
&  Geor^a  Raih*oad  to  Bristol,  thence  by  the  Norfolk  &  Western 
Railroad  to  !Noi*folk,  thence  by  the  steamers  of  the  Merchants^  and 
Miners'  Steamship  Co.  to  Providence.  Manifests  or  way-bills, 
which  are  memoranda  sent  by  the  first  carrier  with  each  car  con- 
taining instructions  to  the  succeeding  carriers  for  the  transhipment 
and  final  delivery  of  the  freight,  accompanied  each  shipment,  giv- 
ing the  directions  under  which  the  cotton  was  to  be  transported 
ana  transferred  from  one  carrier  to  the  other.  The  through 
freight  was  seventy-four  and  seventy-eight  cents  per  hundred 
pounds,  which  was  less  than  one  half  the  sum  which  would  have 
been  charged  had  the  cotton  been  shipped  and  re-shipped  over 
each  of  the  connecting  lines.  The  plaintiJffis  had  made  other 
shipments  by  the  same  route,  and  knew  the  line  of  steamers  by 
which  the  cotton  was  to  be  carried  from  Norfolk  to  Providence. 

The  time  occupied  in  transport  between  Bristol  and  Norfolk  hj 
railroad  is  forty-eight  hours,  and  from  Koanoke  to  Norfolk  is 
thirty-six  hours.  The  usual  delay  in  transhipment  at  Norfolk  was 
two  days.  In  ordinary  course  of  transportation,  cotton  reaches 
Providence  in  fourteen  to  eighteen  days  from  Memphis,  and  it  was 
the  usual  course  of  dealing  of  the  plaintiffs  to  send  out  tracers 
if  the  cotton  did  not  arrive  within  twenty  days  from  the  time 
of  shipment. 

IV.  The  Merchants' and  Miners'  Transportation -Co.  run  two 
lines  from  Norfolk,  one  to  Boston,  and  one  to  Providence,  and 
prorate  with  the  Virginia,  Tennessee  &  Georgia  Air  Line  upon 
all  freight  received  from  over  that  line ;  and,  by  an  understanding 
between  the  steamship  companies  running  steamers  from  Norfolk, 
is  the  only  line  that  carries  freight  to  points  east  of  the  Connecti- 
cut River.  Under  the  same  understanding,  the  OJd  Dominion 
Steamship  Co.  running  to  New  York  was  to  receive  all  freight  to 

?>ints  west  of  the  Connecticut  Eiver,  and  the  Baltimore  Steam 
acket  Co.  for  Philadelphia,  in  connection  with  the  Philadelphia, 
Wilmington  &  Baltimore  Bailroad.    Upon  the  Providence  line 
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there  were  four  steamers  making  tri- weekly  trips,  which  were  of 
sufficient  capacity  to  carry  the  freight  that  nsnallj  offered. 

V.  Upon  the  fifteenth  of  October,  the  transportation  company 
was  nnable  to  accept  five  hundred  bales  of  cotton  till  the  next  day, 
on  account  of  aceumnlations  of  freight  which  had  grown  gradually 
from  early  in  the  month.  Between  the  15th  and  23d  of  October 
there  had  been  commonication  between  the  officers  of  the  two 
companies,  in  reference  to  the  forwardimr  of  the  inci-eased  quanti- 
ties of  freight  that  were  in  transit.  Tne  Norfolk  agent  of  the 
steamship  company  yisited  Baltimore,  Philadelphia,  and  New 
York  to  charter  other  steamers,  and  chartered  the  only  steamer 
which  he  had  succeeded  in  finding.  This  steamer  arrived  at  Nor- 
folk on  October  28th.  The  president  of  the  steamship  company 
also  promised  to  transfer  in  a  few  days  one  of  its  Savannah  steam- 
ers to  the  Providence  line  to  accommodate  the  unusual  influx  of 
business ;  and  in  order  to  increase  the  number  of  trips  between 
Norfolk  and  Providence,  temporarily  stopped  running  up  to  Bal- 
timore, which  was  on  the  route.  In  the  fall  of  the  year  all  lines 
of  transportation  from  the  south  to  the  north  are  commonly  more 
or  less  crowded,  but  the  pressure  in  October  and  November,  1883, 
was  unusually  great  upon  all  lines.  When  the  first  shipment  ar- 
rived on  the  23d  of  October,  an  extra  steamer  was  expected  in  a 
few  days.  About  twelve  thousand  bales  of  cotton  had  accumu- 
lated on  the  wharves  and  warehouses  of  the  steamship  company, 
and  when  the  first  shipment  of  the  cotton  in  question  arrived  upon 
the  23d  of  October,  and  the  agent  of  the  railroad  company  ten- 
dered delivery  in  due  course,  no  more  could  be  conveniently  stored 
at  that  point,  and  the  agent  of  the  steamship  company  declined  to 
accept  it,  upon  the  ground  that  he  had  no  place  to  store  it,  but 
proposed  that  if  the  railroad  company  would  unload  and  store  in 
Its  own  warehouse  and  on  its  wharf  about  two  thousand  bales  of 
cotton,  he  would  pay  for  insurance  upon  it  and  send  a  steamer  in 
a  few  days  to  remove  it.  The  wliarf  is  the  regular  terminus  of 
the  raUroad  of  the  defendant  in  the  city  of  Norfolk,  and  equally 
accessible  as  that  of  the  steamship  company  to  steamers.  In  view 
of  the  declared  and  actually  existing  impossibility  of  its  receipt 
by  the  transportation  company,  and  in  reliance  upon  the  assurance 
from  the  omcers  of  the  steamship  company  that  an  additional 
steamer  would  be  forwarded  to  remove  the  cotton  within  a  few 
days,  the  superintendent  of  the  railroad  company  authorized  the 
Norfolk  agent  to  unload  the  cotton  and  effect  an  insurance  of 
$100,000  m  the  name  of  <|  The  Norfolk  &  Western  R.  R.  Co., 
and  for  account  of  whom  it  may  concern."  On  October  26th, 
about  one  thousand  bales  additional  arrived,  making  three  thousand 
and  twenty-eight  bales  in  all,  and  were  unloaded  under  the  same 
agreement,  and  $40,000  additional  insurance  was  effected.  The 
preminms  were  paid  by  the  steamship  company. 
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The  exact  dates  of  the  arrival  of  the  cotton  were  as  folUows 

1888,  October  22d 61  bales. 

23d 826  " 

24th 352  " 

25th 842  " 

26th 714  « 

27th 103  « 

8l6t 107  " 

Date  of  arrival  not  given 23  ^ 

3028  bales. 

The  cotton  thns  stored  on  the  defendants'  wharf  and  in  the 
warehouse  was  cotton  destined  for  Providence  and  was  selected  by 
the  steamship  company  for  unloading  at  the  wharf  for  this  reason. 

No  increased  risk  of  lire  arose  from  placing  the  cotton  on  the 
wharf  and  in  the  storehouse,  as  was  done. 

It  was  the  custom  of  each  company  to  insure  merchandise  in  its 
custody,  and  like  insurance  would  have  been  taken  out  if  the  cotton 
bad  been  stored  at  the  steamship  wharf.  From  day  to  day  re- 
peated assurances  were  given  that  a  steamer  would  be  sent,  aua  the 
extra  vessel  which  arrived  on  October  28th  had  been  promised  for 
the  removal  of  this  cotton,  but  was  loaded  at  the  other  w)iarf,  b^ 
cause  of  some  difficulty  in  reference  to  coaling  or  loading ;  and  the 
*<  Berkshire,"  a  vessel  capable  of  carrying  about  five  thousand 
bales  of  cotton,  was  transferred  from  the  Savannah  line  to  Norfolk, 
and  she  was  expected  to  reach  tlvere  on  the  13th  of  Noveml)er, 
but  did  not  do  so  until  the  night  of  the  14th  of  November,  bavins 
been  delayed  at  Boston  or  on  her  way.  On  the  morning  oi 
14th  November  a  fire  occurred  wliich  destroyed  the  larger  part  of 
the  cotton.  None  of  the  three  thousand  and  twenty-eight  bales 
could  be  identified,  and  the  loose  cotton  saved  was  sold  under  the 
direction  of  the  fire  underwriters,  and  the  proceeds  deposited  in 
bank  for  the  benefit  of  whom  it  might  concern. 

The  value  of  the  plaintiffs'  cotton  which  was  burned  was 
$9121.87.  No  notice  was  given  to  the  plaintiffs  of  the  storage  and 
detention  of  the  cotton,  and  it  does  not  appear  from  the  evidence 
that  tracers  were  sent  out,  or  inquiry  made  by  the  plaintiffs.  No- 
tice of  the  loss  of  their  cotton  was  given  to  the  plaintiffs  in  Provi- 
dence by  letter  dated  Norfolk,  November  27th,  which  was  the 
first  knowledge  the  plaintiffs  had  of  their  loss. 

No  notice  was  given  to  the  plaintiffs  of  the  sale  of  the  remnants 
of  the  cotton  saved  from  the  nre.  The  cotton  burned  had  been 
sold  by  the  plaintiffs  to  the  mills  for  consumption. 

In  addition  to  the  three  thousand  and  twenty-eight  bales  already 
mentioned,  another  lot  of  cotton  amounting  to  one  thousand  bales^ 
insured  in  the  name  of  the  steamship  company,  was  stored  in  the 
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same  warehouse,  and  was  also  burned,  making  abont  four  thoa- 
sand  bales  in  all. 

VI.  After  October  SBth,  and  up  to  the  time  of  the  fire,  freight 
continued  to  be  I'eceived  at  Bristol,  and  other  cotton  at  the  rate  of 
eight  hundred  bales  a  day  arrived  by  the  Norfolk  &  Western  R, 
R  and  was  delivered  to  the  steamship  company,  and  large  shij)- 
ments  were  made  from  the  steamship  wharf  to  Boston  ana  Provi- 
dence, but  it  does  not  clearly  appear  that  any  cotton  reaching 
Norfolk  after  October  26th  had  been  shipped  before  November 
14tli.  This  fact  is  left  in  doubt  by  the  testimony ;  but  it  is  shown 
that  no  considerable  quantity  went  forward,  and  no  intentional 
preference  was  given.  If  the  steamer  which  arrived  on  October 
88th  had  been  sent  as  promised  by  the  steamship  company  to  the 
railroad  wharf,  the  plamtifis'  cotton  would  have  been  forwarded  on 
that  or  the  following  day. 

VIL  Cotton  could  be  forwarded  by  sail  from  Norfolk  to  Provi- 
dence, but  no  cotton  had  been  shipped  coastwise  by  sail  from  that 
port  for  the  last  ten  years.  Schooners  that  had  been  employed  in 
other  trades  were  seeking  freights  in  Philadelphia  and  New  York. 

A  steamship,  the  Juniata,  with  a  capacity  of  two  thousand  five 
himdred  bales  could  have  been  chartered  at  Philadelphia  on  and 
after  November  7th.  This  fact  was  not  known  to  the  defendant  or 
to  the  agent  of  the  steamship  company,  nor  was  the  vessel  adver- 
tised for  charter  or  put  in  the  hands  of  brokers.  The  Juniata  had 
previously  been  moving  cotton  between  Savannah  and  New  York. 

No  attempt  was  made  to  forward  by  the  Shenandoah  Yalley 
R  R.  via  Roanoke.  Cotton  is  sent  to  New  England  points  from 
the  southwest  by  this  line,  but  a  block  existed  there,  which  lasted 
from  July  until  nearly  Christmas ;  and  the  arrangements  for  trans- 
ferring cars,  necessitated  by  a  change  offfau^e  at  that  point,  were 
not  completed  until  February,  18^.  Tne  bulk  of  cotton,  how- 
ever, goes  forward  via  Norfolk,  that  being  a  cheaper  and  more 
convenient  route. 

No  attempt  was  made  to  forward  by  the  Canton  line  to  Balti- 
more and  tnence  to  destination  by  rail,  it  being  known  to  the 
agent  of  the  steamship  company  that  its  line  wasdso  running  full, 
and  upon  application  it  did  decline  to  charter  one  of  its  steamers. 

The  Merdiants'  &  Miners'  Co.  offered  the  cotton  for  trans- 
portation to  the  Old  Dominion  Steamship  Co.  That  line  was 
also  crowded,  and  the  cotton  was  refused.  In  other  respects 
die  Merchants'  &  Miners'  Co.  confined  its  efforts  to  charter- 
ing additional  steamers,  as  already  stated.  It  does  not  appear 
diat  the  railroad  company  itself  made  any  efforts  to  secure 
other  transportation  to  Providence  after  the  refusal  of  the  Mer- 
chants' A  Miners'  Co.  to  accept,  but  relied  upon  the  assurances 
of  the  officers  and  agents  of  the  Bteamahip  company  that  vessels 
would  be  supplied  in  a  few  days. 
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Vill.  The  plaintifiB  held  an  open  poUc^  of  insurance  in  the 
Phoenix  Insurance  Co.  of  Brooklyn,  covering  the  tstire  transit 
from  Memphis  to  Woonsocket,  as  follows : 

*'By  the  Phoenix  Insurance  Co.,  R.  H.  Deming  &  Co.,  on 
account  of  themselves  and  to  cover  all  cotton  consigned  to  diem 
by  invoice  and  bill  of  lading,  in  case  of  loss  to  be  paid  in  funds 
current  in  the  city  of  New  xork,  to  them  or  order,  do  make  insnr- 
iEince  and  cause  to  be  insured,  lost  or  not  lost,  at  or  from  any  sear 
port  or  inland  town  in  the  United  States  direct  or  via  port  or 

E>rts  to  Boston,  New  York,  Providence,  and  mills  in  the  New 
ngland  States.  The  fire  shall  be  covered  by  this  policy  for  not 
exceeding  ten  days  prior  to  shipment,  and  for  not  exceeding  ten 
days  after  arrival  and  discharge  at  port  or  place  of  destination, 
without  additional  charge  of  premium  theretor.  On  cotton  and 
other  merchandise,  each  ten  bales  subject  to  separate  average.  To 
cover  all  cotton,  whether  consigned  to  them  or  to  other  parties  in 
which  the  said  R.  H.  Deming  &  Co.  have  an  interest.  To  attach 
to  all  shipments  whether  endorsed  or  not,  but  notice  to  be  given 
this  company  as  soon  as  known  to  the  assured.  This  poh'cy  to  at- 
tach as  soon  as  the  property  is  at  the  risk  of  the  owner.  Either 
party  at  liberty  to  cancel  on  giving  ten  days'  written  notice,  but 
not  to  prejudice  any  risk  then  pending.  Sum  insured,  $500,000, 
upon  all  kinds  of  lawful  goods  and  merchandise,  laden  or  to  be 
Isulen  on  board  the  good  vessel  or  vessels  or  conveyances.  To  at- 
tach to  all  shipments  made  on  and  after  this  date.  Insured  for 
cost  and  ten  per  cent,  unless  otherwise  agreed  upon  at  time  of  en- 
dorsement. Also  to  cover  such  other  shipments  as  may  be  ap- 
proved and  endorsed  by  this  company.  Premiums  to  be  settled 
monthly." 

Such  were  the  facts. 

What  were  the  defendant's  obligations?  Did  it  discharge  themt 

The  answer  to  the  first  question  involves  the  relations  of  the 
parties,  as  shipper  and  carrier.  Did  these  relations  spring  from 
the  express  contract  entered  into  on  receipt  of  the  merchandise  at 
Memphis,  or  from  an  implied  contract,  arising  from  its  receipt,  in 
ti*ansit,  at  Bristol. 

The  defendant  was  not  a  party  to  the  bill  of  lading,  nor  respon- 
sible for  anything  done  or  omitted,  when  the  merchandise  was 
received  at  Mempnis.  The  agreement  between  the  several  rail- 
road companies  did  not  make  them  partners,  nor  responsible  in 
any  respect  for  each  other's  acts  or  contracts.  They  were  connect- 
ing carriers  on  a  through  route,  each  having  the  exclusive  owner- 
ship and  control  of  its  line,  with  arrangements  for  continuous 
transportation  on  through  bills  of  lading,  at  settled  rates  of  com- 
pensation,  each  being  alone  responsible  for  its  own  acts  or  omis- 
sions, as  specified  in  the  bill  before  us.  That  such  agreements  do 
not  render  intermediate  carriers  responsible  for  the  undertakings^ 
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rq;>re8entatioii8y  or  miscondnct  of  the  carrier  who  receives  mer- 
chandise from  a  shipper  seems  to  be  so  f uU j  settled  by  the  author- 
ities as  to  leave  notning  for  discussion.  It  was  the  point  directly 
involved  and  decided  in  Insurance  Co.  v,  Bailroad  Co.,  104  U.  d. 
146 ;  s.  c,  3  Am.  &  £ng.  B.  R.  Cas.  260. 

The  defendant's  obligations  were,  therefore,  those  of  an  inter- 
mediate carrier,  arising  out  of  the  implied  contract,  springing  from 
receipt  of  the  goods.  These  bound  it  for  safe  carriage  over  its 
own  line,  and  for  deliveir  or  ten<}er  to  the  next  carrier  beyond, 
within  reasonable  time.  The  Insurance  Co.  v.  Railroad,  10417.  S. 
146;  8.  c,  3  Am.  &  Eng.  B.  B.  Cas.  260;  Empire  Co.  v.  Wallace,  68 
Pa.  St  302 ;  Myrich  v.  Baihx)ad  Co.,  107  v.  102  U.  S.  s.  c,  9  Am.  & 
Eng.  B.  B.  Cas.  25 ;  Bailroad  Co.  v.  Manufacturing  Co.,  16  Wallace, 
818.  It  was  entitled  to  the  benefit  of  all  exemptions  allowed  by 
the  shipper,  and  bound  to  the  terms  of  the  bill  oi  lading  generally, 
as  respects  freight,  etc.  Being  prepared  to  carrv  the  merchandise, 
on  its  arrival  at  Bristol,  it  was  the  defendant's  right,  as  well  as 
duty,  to  accept  it,  without  inquiry.  Had  it  not  been  so  prepared, 
the  acceptance  would  have  rendered  it  responsible  as  carrier  while 
the  merchandise  remained  in  its  possession,  no  matter  how  great 
the  delay  arising  from  this  cause  mi^ht  have  been.  The  defendant 
was  not,  however,  responsible  for  the  succeeding  carrier's  failure 
to  accept  or  provide  means  for  further  transportation.  If  the 
Memphis  and  Charleston  B.  B.  Co,,  when  it  received  the  mer- 
chanaise,  was  aware  of  the  deficient  means  of  transportation  from 
Norfolk  (and  that  delay  must  consequently  arise),  and  failed  to 
communicate  this  fact  to  the  shipper,  we  may  assume  that  this 
company  was  in  fault.  To  visit  the  defendant,  however,  with 
responsibility  for  such  fault,  it  must  appear  that  the  latter  is 
responsible  for  the  former  companv's  acts — ^and  we  have  found  it 
was  not.  If  knowledge  of  this  fault  would  entail  responsibility  on 
the  defendant,  through  acceptance  of  the'  merchandise,  such 
knowledge  could  not  be  inferred  from  anything  shown.  The 
defendant,  as  before  stated,  was  bound  to  no  inquiry,  and  had  (so 
far  as  appears)  no  information  on  this  subject.  T t  is  unimportant 
that  the  defendant  knew  of  the  embarrassments  at  Norfolk,  when 
it  received  the  merchandise  at  Bristol.  Bein^  then  in  transit  the 
defendant's  duty  bound  it  to  such  reception.  No  probable  benefit 
could  arise  to  the  shipper  from  refusing.  In  view  of  existing 
circumstances  a  refusal  might  have  entaued  serious  responsibili- 
ties. 

The  cases  relied  upon  by  the  plaintiff, — ^the  Bailroad  Co.  v,  the 
Manufacturing  Co.,  16  Wallace,  318,  and  Busbv  v.  Bailroad  Co., 
13  Fed.  Bep.  330, — ^are  inapplicable.  The  obligations  involved 
were  those  of  carriers  receiving  merchandise  from  the  shipper, 
and  either  undertaking  to  provide  means  of  carriage  througnout, 
in  the  latter  case, — or  failing  to  communicate  knowledge 
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(which  they  had)  of  obstacIeB  in  the  way  of  transportation, — as  in 
the  former.  The  reBponsibility  arose  in  the  one  case,  ont  of  the 
express  undertaking,  and  in  tue  other,  ont  of  the  bad  faith  prac- 
tised. 

Such  being  the  defendant's  obligations,  did  it  discharge  them  { 
It  carried  the  merchandise  safely  and  expeditiously  to  Norfolk. 
When  the  first  consignment  arrived  on  the  23d  of  October,  it  waa 
tendered  to  the  Merchants'  and  Miners'  Steamship  Co.,  and  waa 
refused  on  account  of  accumulation  of  freight  on  its  wharves; 
with  the  request  or  proposal,  however,  to  place  it  and  subsequent 
consignments  on  the  wharf  and  in  the  warehouse  of  the  defendant^ 
(a  place  as  convenient  for  loading  into  the  steamboat  company's 
vessels  as  on  its  own  wharves),  and  with  as6ui*ance  that  vessels 
would  speedily  be  provided-  and  sent  there  for  it.  This  request 
was  complied  with,  under  a  I'easonable  expectation  that  the  steam- 
ship company  would  load  and  forward  the  cotton  without  uur 
reasonable  delay.     Placing  the  subsequent  consignment  as  pro- 

i)osed,  was  a  substantial  tender.  The  designation  of  this  place  for 
oadin^,  was  a  virtual  designation  of  the  place  for  tender.  To  hold 
that  tne  defendant  should  have  hauled  the  cotton,  which  arrived 
on  the  26th,  to  the  steamship  company's  wharves,  in  view  of  what 
had  occurred,  would  be  unreasonable  and  unjust.  The  fact  that 
insurance  was  procured  is  unimportant  Should  the  defendant 
have  done  more  ?  In  view  of  the  facts  it  was  not  required  to  for^ 
ward  by  any  other  route ;  nor  would  it  have  been  justified  in  doing 
so.  The  steamship  company  was  the  carrier  contemplated  by  the 
plaintiff.  Indeed,  it  must  be  regarded  as  having  been  designated 
by  him.  If  not  on  shipment  at  Memphis,  it  cerliainly  was  on 
delivery  to  the  defendant.  Those  so  delivering  represented  the 
plain  tin.  That  a  preceding  carrier  represents  the  snipper  in  for- 
warding by  his  successor  on  a  through  line  (under  ordinary  circum- 
stances) is  settled.  The  plaintifiPs  insurance  would  have  been 
jeoparded  by  the  substitution  of  any  other  route.  Besides  this,  aa 
already  stated,  the  defendant  was  fully  justified  in  believing  that 
the  merchandise  would  be  accepted  and  carried  within  a  reason- 
able time  by  the  steamship  company,  and  would  reach  its  destinar 
tion  more  expeditiously  by  this  route  than  any  other.  But  for 
unforeseen  circumstances,  which  could  not  be  anticipated,  thia 
expectation  would  have  been  realized.  Furthermore,  it  can  hardly 
be  said  there  was  any  other  practically  available  route.  The  de- 
fendant was  not,  therefore,  in  fault. 

It  must  not  be  overlooked  that  the  question  here  is  not  (aa  in 
Bailroad  Co.  v.  Manufacturing  Co.,  16  Wallace,  318)  whether  the 
defend^mt  remained  liable  under  his  obligations  aa  carrier,  to  the 
date  of  loss,  but  whether  he  was  gnilty  of  wilful  fault,  and  con- 
sequently forfeited  the  exemptions  in  the  biU  of  kding,  and  thus 
became  reaponaible  for  the  consequences  of  the  fire.    That  La 
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was  not  guilty  of  such  fault  Beems  reasonably  clear.     Judgment 
mufit  therefore  be  entered  for  the  defendant. 

Extra  Terminal  Liability. — Ajs  to  the  liability  of  a  carrier  for  the  safe 
transportation  of  soods  beyond  its  own  line  see  Piedmont  Mfg.  Co.  v.  Co- 
lumbia &  Greenville  R.  R.  Co.  and  note,  supra,  and  LouisTille  &  Nashville 
R.  Co.  V.  Weaver  and  note,  supra. 

As  to  the  limitation  by  special  contract  of  a  carrier's  liability  to  his  own 
line  see  Berg  et  al.  e.  Atchison,  T.  &  8.  F.  R.  Co.  and  note,  supra. 

Contracts  Limiting  Liability  Enure  to  Benefit  of  Intermediate  Carrier. — 
Where  goods  are  to  be  iransported  over  a  number  of  connecting  lines,  a 
contract  entered  into  by  the  carrier  receiving  the  goods  stipulating  for 
exemption  from  liability  in  general  terms  will  enure  to  the  benefit  of  all  the 
various  carriers  over  whose  roads  the  goods  may  be  carried.  U.  S.  Express 
Go.  «.  Harris,  61  Md.  127;  Levy  «.  Southern  Express  Co.,  4  S.  C.  284; 
Maghee  e.  Camden,  etc.,  R.  R.  Co.,  46  K.  T.  614;  Manhattan  Oil  Co.  v, 
Camden,  etc.,  R.  R.  Co.,  64  N.  T.  197;  Lamb  e.  Camden,  etc.,  R.  R.  Co.,  2 
Daly,  454;  s.  c,  46  N.  Y.  271;  Hall  e.  N.  E.  R  R.  Co..  L.  R.  10  Q.  B.  487; 
Whitworth  e.  Brie  R.  Co.,  6  Am.  &  Eng.  R  R  Cas.  840;  Halliday  v.  St. 
Louis,  etc.,  R.  Co.,  6  Am.  &  Eng.  R  R  Cas.  448;  Whitehead  v.  Wilming- 
ton, etc.,  R  R  Co.,  9  Am.  <fe  Eng.  R  R  Cas.  168. 

Unless,  indeed,  the  contract  expressly  stipulates  that  the  immunity  shall 
extend  only  to  the  single  company  entering  into  it.  Bancroft  v.  Merchants' 
IKspatch  Trans.  Co.,  47  Iowa,  262;  Babcock  «.  Lake  Shore,  etc.,  R  R.  Co., 
49  N.  T.  491;  Martin  e.  Am.  Express  Co.,  19  Wise.  886;  Camden,  etc.,  RR 
Co.  e.  Forsyth,  61  Pa.  St.  81 ;  Merchants'  Dispatch  Trans.  Co.  v.  BoUes,  80 
HI.  478;  Railroad  Co.  v.  Pratt,  22  Wall  128;  JBtna  Ins.  Co.  v.  Wheeler,  49 
N.  Y.  616. 

Partnership. — An  agreement  between  carriers  for  a  through  freight  Hue 
does  not  constitute  them  partners  so  as  to  make  one  liable  for  the  acts  of  the 
other.  Watkins  e.  Terre  Haute,  etc.,  R.  Co.,  1  Am.  &  Eng.  R.  R.  Cas.  614; 
Hill  9.  Burlington,  etc.,  R.  Co.,  9  Am.  &  Eng.  R.  R.  Cas.  21 ;  Insurance  Co. 
9.  Railroad  Co.,  104  U.  8.  146;  s.  c,  8  Am.  &  Eng.  R  R.  Cas.  260. 
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V. 

Mason. 

(11  LeaU  Termsme  BeparU^  116.) 

In  an  action  against  a  railroad  company,  as  a  common  carrier,  for  damages 
to  horses  in  transit,  the  measure  of  damages  would  be  the  value  of  the  horses 
killed  and  the  depreciation  in  the  value  of  those  injured,  at  the  place  of  de- 
livery, but  direct  testimony  by  the  opinion  of  witnesses  of  that  value  or 
depreciation  is  not  indispensable  ;  it  is  sufficient  if  there  is  proof  of  these 
liscts  in  the  market  of  a  neighboring  State  connected  with  the  place  by  ndl- 
load,  and  a  full  description  of  the  animals  and  their  qualities,  and  of  the 
character  of  the  injuries. 

16  A.  &  S.  R  Cas.— 16 


242     LOniSVILLB  and  NASHYILLB  B.  B.  go.  9.  MASON. 

Under  such  dTCuznstanceB,  it  is  not  error  to  chaige  the  Jury  thai  they  may 
fix  the  amount  of  the  plaintiff's  damages,  if  they  find  for  him,  from  the  ase 
and  qualities  of  the  stock,  and  the  nature  of  the  injuries  as  shown  by  we 
proof,  although  no  witness  has  given  an  opinion  as  to  the  value  of  the  stock 
or  the  amount  of  damages  at  the  place  of  aelivery. 

Appbal  in  error  from  the  Law  Conrt  at  Humboldt. 
McFarland  &  Bobbitt  for  Railroad. 
Ware  &  Martin  for  Mason. 

OooPEB,  J. — Action  by  Mason  against  the  railroad  company  for 
damages  in  the  killing  of  one  horse  and  injuring  two  other  horses 
by  the  negligence  of  the  servants  of  the  defendant  as  a  common 
carrier,  in  transporting  the  horses  from  Louisville,  £entucky,  to 
Milan,  Tennessee.  The  jury  found  a  verdict  in  favor  of  the  plain, 
tiff  for  $175,  and  the  defendant  appealed  in  error. 

The  plaintiff  gave  his  own  deposition,  and  took  the  deposition 
of  one  Ksonsey  m  support  of  the  action.  These  depositions  were 
taken  in  Grant  coun^,  Kentucky,  and  are  somewnat  loose  and 
meagre.  On  the  trial,  the  plaintiff  rested  upon  his  own  deposi- 
tion, and  Kamsey's  deposition  was  read  by  the  defendant*  No 
other  testimony  was  introduced.  The  plaintiff  in  error  now  insists 
that  the  evidence  shows  that  the  plaintiff  below  and  Bamsey  were 

{'oint  owners  of  the  horses  for  whose  loss  and  injury  the  suit  was 
>rought,  and  that  the  verdict  is  otherwise  unsupported  by  the 
proof.  The  testimony  shows  that  two  car  loads  of  horses  were 
shipped  by  the  defendant's  road  at  Louisville,  Kentucky,  to  Milan, 
on  tne  same  train,  the  plaintiff  being  in  charge  of  one  of  these 
cars,  and  Ramsey  of  the  other.  Each  car  seems  to  have  contained 
twenty  horses.  In  the  loose  and  inartificial  way  in  which  the  de- 
positions are  taken,  both  witnesses  use  language  from  which  it 
might  be  inferred  that  they  were  joint  owners  of  the  stock*.  The 
counsel  of  the  plaintiff  seems  at  first  to  have  put  that  construction 
upon  the  language,  for  he  obtained  leave  of  the  court  to  amend 
and  actually  amended  by  making  Ramsey  a  co-plaintiff.  This  was 
afterwards  corrected  by  dismissing  Ramsey  from  the  case.  The 
point  now  made  was  no  doubt  submitted  to  the  jury  upon  a  charge 
which  has  not  been  excepted  to,  and  they  have  founa  that  Mason 
was  sole  owner  of  the  horses. in  controversy.  The  finding  is  war- 
ranted by  the  testimony.  For  the  plaintiff,  in  his  deposition, 
treats  the  horses  as  belonging  to  him,  and  the  cross-examination  of 
the  railroad  company  takes  the  fact  for  granted  in  both  depositions. 
The  equivocal  words  are  due  to  the  fact  that  the  shipments  of  each 
witness  were  made  at  the  same  time,  and  included  the  Sjame  num- 
ber of  horses. 

Both  of  the  witnesses  concur  in  testifying  that  the  horses  were 
injured  in  the  transportation  from  Louisville  to  Milan.  The  plain- 
tiff below  deposes  that  one  of  them  was  so  badly  injured  that  he 
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refofied  to  reoeive  it  from  the  company.  He  added,  and  the  Btate- 
meiit  was  read  without  objection,  that  ne  miderstood  the  horse  was 
dead.  In  the  absence  of  any  evidence  to  the  contrary,  this  was 
sufficient  to  warrant  the  jury  in  finding  damages  for  the  loss  of 
one  horse  and  for  the  injury  to  the  others. 

The  only  point  of  real  difficulty  in  the  case  is  raised  by  the 
charge  of  the  court  on  the  measure  of  damages.  The  plaintiff 
testified  that  the  horse  which  was  killed  was  a  red  roan,  blaze-faced, 
one  glass  eye,  about  15^  hands  high,  with  no  disease  of  any  kind, 
sonnd  as  a  dollar,  going  all  the  gaits  well,  and  worth  $175,  adding 
that  the  animal  ^^  would  have  Drought  that  amount  in  the  mar- 
ket." He  is  then  asked,  ^^What  was  the  market  value  of  the 
horse  at  Milan  or  in  the  market  }'*  His  answer  is,  ^^  I  could  have 
sold  the  horse  when  I  shipped  for  $175."  He  further  testifies 
that  the  other  horses  were  damaged  $50.  The  witness  Bamsey 
says  that  the  horse  killed  was  between  four  and  five  years  old,  and 
a  good  saddle  horse.  He  is  asked  if  he  knew  the  value  of  the 
horse  in  the  markets,  and  replies  in  the  affirmative.  He  is  also 
asked,  '^  What  was  the  market  value  of  the  horse  left  at  Milan, 
and  what  was  the  amount  of  damage  to  the  other  horses  ?"  His 
answer  is,  ^'  I  say  $125,  and  they  were  damaged  about  $150." 
Both  of  the  witnesses  say,  in  answer  to  a  question  directed  to  the 
point,  that  when  they  speak  of  the  market  value,  they  mean  the 
market  in  Mississippi. 

TTpon  this  testimony  if  his  Honor,  the  trial  judge,  directed  the 
jury,  as  he  probably  did,  the  record  not  showing  the  entire  charge, 
that  they  must  find  the  value  of  the  lost  horse,  and  the  damages 
to  the  other  horses,  at  Milan  at  the  time  when  they  should  have 
been  delivered  by  the  company  to  the  plaintiff,  the  verdict  would 
have  been  sustained  by  the  evidence.  For  the  plaintiff's  answer 
above,  "  I  could  have  sold  the  horse  when  I  'shipped  for  $175," 
might  well  be  considered  as  giving  the  market  value  at  Milan,  to 
which  his  attention  was  directed  by  the  question. 

His  Honor,  however,  upon  the  supposition  that  the  jury  might 
find  that  there  was  no  evidence  of  the  value  of  stock  at  Milan, 
added  the  following  charge,  which  is  excepted  to :  '^  If  you  find 
from  the  testimony  that  the  stock  of  plaintiff  in  controversv  was 
shipped  to  Milan,  Tennessee,  and  that  the  plaintiff  is  entitled  to 
recover  damages  for  injuries  done  by  the  defendant  to  his  stock, 
then  the  jury  may  assess  the  damages  from  the  testimony  as  to  the 
age  and  qualities  of  the  horse  that  is  claimed  to  have  died,  and 
from  the  testimony  as  to  the  nature  of  the  in juij  to  the  other 
Stock  of  plaintiff,  if  an^  of  his  other  stock  were  injured,  although 
no  witness  gave  his  opmion  as  to  the  value  of  the  horse  at  Milan 
that  died,  ii  either  died,  or  gave  his  opinion  as  to  the  amount  of 
damages  done  to  the  other  stock  at  Milan,  if  plaintiff's  other  stock 
were  m juied  by  defendant    For  the  jury  may  fix  the  amount  of 
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I)laintifiP8  damans,  if  they  find  for  Win,  from  the  a^  and  quali- 
ties of  the  stock,  and  the  nature  of  the  injaries  as  shown  by  the 
proof,  although  no  witness  has  given  an  opinion  as  to  the  value  of 
the  stock  or  the  amount  of  the  damage  at  Milan." 

The  charge  must  be  taken  in  connection  with  the  fact  that  there 
was  proof  of  the  value  of  the  horses  in  the  market  of  the  State 
of  Mississippi.  The  true  measure  of  damages  was  the  value  of 
the  horses  at  the  time  and  place  where  the  defendant,  as  a  com- 
mon carrier,  was  l)ound  to  deliver  the  animals  to  tlie  plaintiff. 
The  horses  were  shipped  at  Louisville,  but  it  does  not  appear  posi- 
tively to  what  point  they  were  to  be  carried.  It  is  fairly  inferable 
that  they  were  to  l)e  transported  to  Milan  for  the  Mississippi  mar- 
ket. The  most  satisfactorv  evidence  of  their  value  at  Milan  would 
have  been  direct  testimony  to  that  effect.  But  such  testimony  was 
clearly  not  indispensable.  It  has  been  held  by  this  court  that  in  a 
suit  for  the  recovery  of  damages  for  the  breach  of  a  contract  made 
in  this  State  for  the  delivery  of  a  mining  corporation  in  this  State» 
the  value  of  the  stock  might  be  ascertained  by  its  market  value  in 
the  large  cities  of  the  eastern  seaboard,  where  such  stocks  had 
a  marketable  value.  Henegar  v.  Isabella  Copper  Co.,  1  Cold. 
241.  So  of  the  State  bonds  of  an  adjacent  sister  State.  Doak  v, 
Snaff,  1  Cold.  180.  The  value  in  both  cases  to  be  subject  to  a  de- 
duction for  the  expense  of  converting  them  into  money  by  send* 
ing  them  to  the  best  market.  The  principle  of  these  cases  was 
extended  to  the  case  of  a  conversion  of  cotton  in  Hardeman 
county,  in  this  State,  where  the  only  proof  of  the  value  of  the  cot- 
ton was  evidence  of  its  value  at  Louisville,  Kentucky.  The  com- 
?etency,  as  well  as  the  sufficiency,  of  the  evidence  was  objected  to. 
'he  court  held,  Nicholson,  C.  «K,  delivering  the  opinion,  that  the 
evidence  was  not  only  competent,  but  sufficient  to  sustain  the  ver- 
dict. The  means  of  communication,  said  his  Honor,  between  the 
different  parts  of  the  country  are  so  easy  and  rapid,  that  the  mar- 
ket price  of  a  commodity  of  trade  at  a  commercial  centre  may 
properly  be  looked  to  in  ascertaining  values,  subject  to  a  deduction 
for  the  expense  of  converting  the  commodity  into  money.  Fort  v. 
Saunders,  5  Heis.  487.  And  this  is  the  general  rule  when  the 
value  can  only  be  ascertained  by  proving  the  market  price  at  the 
nearest  point  where  the  goods  or  chatties  of  the  quantity  in  ques- 
tion can  be  bought  and  sold.     2  Suth.  on  Dam.  373. 

The  case  before  us  falls  within  the  principles  settled  by  the  de- 
cisions just  cited.  The  evidence  of  the  value  of  the  horses  in  the 
Mississippi  market  was  clearly  competent,  and,  in  the  absence  of 
any  countervailing  testimony,  was  sufficient  to  sustain  the  verdict 
Muller  V.  Eno,  14  N.  Y.  597.  It  is  not  a  case  of  the  total  absence 
of  any  testimony  of  the  value  of  the  horses  and  of  the  damages 
sustained,  but  of  positive  testimony  of  such  value  and  damages  in  a 
market  for  such  animalB  in  direct  conununication  with,  and  within  a 
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lew  honra^  travel  of,  Milan.    The  jury  were  properly  left  to  exer- 
cifie  their  own  judgment  and  apply  their  own  knowledge  and  ex- 
perience to  the  snbjeot    They  are  not  required  to  accept,  as  a 
matter  of  law,  the  condnsions  of  the  witnesses  instead  of  their 
own.     "  While  they  cannot,"  to  use  the  language  of  Mr.  Justice 
Field  in  a  recent  opinion,  ^^  act  in  any  case  upon  particular  facta 
material  to  its  disposition  resting  in  their  private  kDowledse,  but 
flhonld  be  eovemed  by  the  evidence  adduced,  they  may,  ana  to  act 
intelligentfy,  they  must,  judge  of  the  weight  and  force  of  that  evi- 
dence oy  their  own  general  Enowled^  of  the  subject  of  inquiry.? 
Head  u  Haigrave,  105  U.  S.  45.    The  rule  was  applied  in  tha^ 
case  to  the  ascertainment  of  the  value  of  professional  services, 
where,  if  ever,  the  testimony  of  experts  would  be  conclusive.    In 
the  ascertainment  of  the  value  of  realty  taken  for  public  purposes, 
the  Supreme  Judicial  Court  of  Massacnusetts  sustained  a  charge  to 
the  jnry^ ''  That,  in  estimating  the  amount  of  damages,  if  any  of 
them  knew  of  his  own  knowledge  any  material  fact  which  bore 
upon  the  issue,  he  ou^ht  to  disclose  it,  and  be  sworn  and  commu- 
nicate it  to  his  fellows  in  open  court  in  the  presence  of  the  parties ; 
but  that,  in  making  up  their  verdict,  they  might  rightfully  be  in- 
fluenced b^  their  general  knowled^  on  such  subjects,  as  well  as 
hj  the  testimony  and  opinions  of  witnesses."    Patterson  v,  Boston, 
SO  PicL  159.    in  anotner  case,  in  which  the  witness  had  testified 
as  to  the  quality,  condition,  and  cost  of  certain  goods,  and  ^ven 
hia  opinion  as  to  their  worth,  the  same  eminent  court  said :  ^^  That 
the  jury  were  not  bound  by  the  opinion  of  the  witness;  they 
mi^ht  have  taken  the  facts  testified  by  him  as  to  tlie  cost,  quality, 
and  condition  of  the  »)ods,  and  come  to  a  different  opinion  as  to 
their  value".    Murdo^  v.  Sumner,  22  Pick.  156.     The  Supreme 
Court  of  Kentucky  seems  to  have  gone  a  step  farther,  and  held 
that  the  jury  may  fix  the  price  of  property  sued  for  from  th^  de- 
scription given  by  the  witnesses,  although  the  witnesses  are  them- 
selves  silent  as  to  the  price.     Craig  v.  Deri'ett,  1  J.  J.  Mar.  366. 
And  the  Supreme  Court  of  INorth  Carolina  seems  to  have  held  the 
same  doctrine  as  to  the  province  of  the  jury  in  estimating  the  value 
of  services.     Madden  v.  Porterfield,  8  Jones,  166. 

In  the  case  before  us  the  witaesses  give  such  a  detailed  descrip- 
tion of  the  physical  characteristics,  qualities,  and  other  conditions 
of  the  horse  killed  by  the  defendant,  that  perhaps  the  jury  might 
from  their  ^nend  knowledge  have  approximated  its  value.  They 
oould  certainly  do  so  with  more  accuracy  than  they  usually  do  in 
ascertaining  damages  in  actions  of  tort.  Ibut,  in  addition,  they  had 
before  them  direct  testimony  of  value  in  a  neighboring  market,  if 
not  at  their  own  door,  and  mi^ht  safely  be  trusted,  from  the  data 
and  their  own  general  knowledge  of  the  subject,  ^^  to  fix  the 
amount  of  the  plaintiff's  damage,''  as  they  have  done.    In  this 
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yiew,  and  oonstraing  the  langiuige  of  the  jndge  in  ooimectioii 
the  facts,  the  charge  was  correct 

The  jadgment  most,  therefore,  be  affirmed. 

Damages  for  Failure  to  Deliver  Goods. — When  a  common  carrier  fails  to 
transport  goods  to  the  point  of  destination,  the  damages  usually  recoverable 
are  the  vSue  of  the  goods  at  that  point,  with  interest  from  the  time  they 
should  have  been  delivered,  less  the  amount  of  the  freight.  Whitney  e.  Rail- 
road Co.,  27  Wise.  827;  Chapman  e.  Railroad  Co.,  26  Wise.  205;  Northern 
TransporUtion  Co.  e.  McClary,  66  Dl.  288;  Sturgess  e.  Bissell,  46  N.  Y.  462; 
Gray  e.  Packet  Co.,  64  Mo.  47;  Perkins  e.  Railrod  Co.,  47  Me.  573;  Hackett 
V.  Railrod  Co.,  85  N.  H.  890;  O'Hanlon  e.  Railroad  Co.,  6  Best.  &  8.  484;  Bait. 
&  Ohio  R  R  Co.  e.  Humphrey,  9  Am.  &  £ng.  R  R  Cas.,  881. 


UBLLBTTB 

V. 

St.  Paul,  M.  and  M.  Rt.  Oa 

(Adwmee  (7a$e^  MinnMata.    Marth  7,  1888.) 

The'plaintifF  contracted  to  sell  to  W.  a  car  load  of  com,  to  be  paid  for  in 
cash  before  delivery,  and  which  defendant,  a  conmion  carrier,  received  ''  for 
account^'  of  plaintiff,  and  subject  to  his  order.  W.  had  previously  paid  part 
of  the  purchase  price  only,  and  had  not  acquired  title  or  ri^ht  to  the  pos- 
session. Defendant  delivered  the  com  to  W.  without  plaintuTs  consent  and 
before  payment  of  the  balance,  ffsld,  a  conversion  of  the  corn,  and  that  the 
measure  of  the  plaintiffs  damages  was  the  full  value  thereof,  with  interest; 
but  that  defendant  was  entitled  to  allege  and  prove,  in  mitieation  of  dam- 
aji^es,  that  subsequent  to  the  conversion  W.  had  paid  and  settled  with  plain- 
tiff for  the  com. 

Appeal  from  judgment  of  District  Conrt^  County  of  Bamsej. 
R.  J.  Reid  for  respondent. 
B.  B.  Galusha  for  appellant. 

YAimEBBUBGH,  J. — Plaintiff  snes  for  the  valne  oi  a  ciir-Aoav^  o. 
corn,  alleged  to  have  been  wrongfully  converted  by  the  defendant. 
The  plaintiff  had  contracted  with  one  Webb,  to  sell  and  deliver 
him  the  corn,  to  be  paid  for  in  cash  before  delivery.  Webb  paid 
$70  of  the  price,  but  the  balance,  $30.50,  which  was  to  be  paid  im- 
mediately, he  neglected  to  pay.  Whereupon  plaintiff  caused  the 
grain  to  be  shipped  upon  one  of  the  defendant's  cars  for  accotmt 
of  himself,  in  the  name  of  Jellett  &  Co.,  under  which  he  was 
transacting  business,  though  he  had  no  partner.  The  defendant 
delivered  the  com  to  Webb  at  his  request,  but  without  the  consent 
or  direction  of  the  plaintiff.  There  is  no  evidence  of  any  further 
payment  or  offer  oi  payment  by  Webb  to  plaintiff,  or  any  settle- 
ment  between  them,  or  of  any  act  of  ratification  by  plaintiff  of 
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sach  delivery  to  Webb.  The  title  to  the  property  innst  be  as- 
sumed to  be  in  plaintifE,  as  general  owner.  The  defendant  re- 
ceived the  goods  from  the  plaintiff's  possession.  This  is  sufficient 
evidence  of  title  in  the  plamtifi,  for  the  purposes  of  the  action,  in 
the  absence  of  any  evidence  that  the  property  was  demanded  or 
taken  from  the  carrier  by  some  one  having  a  superior  claim.  The 
defendant  could  not,  of  its  own  mere  motion,  set  up  a  want  of  title 
in  the  plaintiff.     Story,  Bailm.  §  582. 

The  ownership  and  right  of  possession  being  in  plaintiff,  the 
deliveiT  of  the  property  to  Webb  before  the  payment  of  the  bal- 
ance oi  the  price  was  unauthorized  and  wrongful,  and  amounted 
to  a  conversion.  Upon  the  question  of  damages,  the  defendant 
contends  that  he  should  be  allowed  the  amount  paid  by  Webb  on 
the  com,  $70,  in  reduction  of  plaintiff's  damages,  and  that  the  court 
errecl  in  not  allowing  defendant  to  amend  his  answer  to  conform 
to  the  facts  proved.  The  general  rule  of  damages  in  trover  is  the 
value  of  the  property,  with  interest.  This  is  modified  in  some  in- 
stances by  the  relations  to  the  property  of  the  parties  to  the  action. 
If  the  case  is  in  such  situation  that  the  rights  of  both  parties  can 
1)0  adjusted  in  the  same  action,  and  the  plaintiff  can  be  indemnified 
by  a  sum  less  than  the  full  value,  it  mav  be  so  done  and  circuity  of 
action  be  avoided.  Ohamberlain  v.  Shaw,  18  Pick.  283.  Tnus, 
where  the  plaintiff  has  a  special  property  in  goods,  his  dam^es  as 
gainst  the  general  owner  is  the  value  of  his  interest  only,  racket 
Co.  V.  Robertson,  13  Minn.  293  (Gil.  269)  ;  Dodge  v.  Chandler, 
id.  120  (Gil.  105).  .But  in  an  action  by  such  plaintiff  against  a 
stranger,  he  will  be  entitled  to  the  full  value  of  the  goods,  liolding 
the  surplus  over  the  amount  of  his  own  claim  as  trustee  for  the 
general  owner.    Sedg.  Dam.  *482. 

And  defendant  may  show,  in  mitigation  of  damages,  any  lawful 
application  of  the  property  or  its  avails  to  the  use  of  the  owner, 
though  the  latter  is  not  a  party  to  the  suit,  because  the  plaintiff  is 
not  answerable  over  in  such  case.  Becker  v.  Dunham,  27  Minn. 
32 ;  Squire  v.  Hollenback,  9  Pick.  551-2 ;  Lowell  v.  Parker,  10 
Mete.  316-17 ;  Kaley  v.  Shed,  id.  319. 

So,  also,  where  the  property  has  been  returned  and  received  by 
the  plaintiff  in  the  suit,  or  its  proceeds  have,  by  due  process,  gone 
to  pay  his  debts.  Pierce  v,  Benjamin,  14  Pick.  361 ;  6all  v.  Liney, 
48  JN^.  Y.  6  ;  Dailey  v.  Crowley,  5  Laus.  301 ;  Bates  v,  Cartwright, 
36  111.  618  ;  Rosenfield  v.  Express  Co.  1  Woods,  C.  C.  131.  And 
in  general  the  right  of  the  plaintiff  in  trover  to  recover  the  full 
value  of  the  goods  is  subject  to  any  lawful  lien,  claim,  or  interest 
which  the  defendant  may  have  in  them,  to  be  adjudicated  in  the 
same  action.  The  allowance  of  such  matter  in  mitigation  is  an  ap- 
plication of  the  doctrine  of  recoupment,  where  there  is  privity  be- 
tween the  parties.  Parish  v.  Wheeler,  21  N.  Y.  511-12 ;  Russell 
V.  Butler,  21  Wend,  804 ;  Johnson  v.  Stear,  16  C.  B.  (N.  S.)  330 ; 
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Fowler  v.  Gflman,  13  Mete.  868 ;  Chineiy  v.  Viall,  6  Hurl.  A  N . 
288 ;  Sedg.  Dam.  *482,  notes ;  Chamberlain  v.  8haw,  supra. 

In  the  case  at  bar  W  ebb  had  no  title  nor  lien.  There  was  no 
privity  between  defendant  and  him  as  resoects  any  interest  or  daim 
of  the  latter,  and  defendant  itself  has  no  legal  or  eqnitable  interest 
in  the  property  upon  which  to  erround  any  claim  tor  Kmiting  the 
recovery  or  modiiyins  the  application  of  the  general  rule  of  dam- 
ages, il^esbit  V.  Lumber  Ck>.  21  Minn.  493.  The  legal  title  to  the 
com  was  in  the  plaintiff  at  the  time  of  the  conversion.  It  was  in 
defendant's  possession,  subject  to  plaintifPs  order.  Defendant 
wrongfully  delivered  it  to  Webb,  to  whose  relations  with  the 
plaintiff  defendant  is  a  stranger.  And  it  is  not  competent  to  ad- 
lust  the  differences  between  plaintiff  and  Webb  in  this  action. 
McMichael  v.  Morton,  13  Pa.  St.  215. 

As  respects  the  question  of  the  privity  necessary  to  entitle  de- 
fendant to  interpose  such  matter  in  mitigation,  it  is  not  entitled  to 
insist  upon  the  fact  that  it  made  a  voluntarv  and  unauthorised 
delivery  of  the  com  upon  a  contract  for  its  purcnase.  The  property, 
its  disposition  and  control,  belonged  to  plaintiff.  Defendant  was 
responsible  to  plaintiff  alone,  and  had  no  right  to  make  a  voluntary 
appropriation  of  it  to  another,  and  would  accordingly  be  accountable 
under  the  issues,  as  they  stand,  for  the  full  value.  Bedf.  Carr.  § 
818  ;  Cram  v.  Bailey,  10  Gray,  88 ;  Angier  v.  Paper  Co.  1  Gray, 
621 ;  Brown  v.  Haynes,  52  Me.  578. 

Defendant  will  have  a  right  of  action  over  against  Webb,  and  as 
to  him  it  can  only  be  determined,  in  an  action  between  lum  and 
the  plaintiff,  what  (if  any)  claim  or  equities  he  may  still  have  re- 
maining to  be  adjusted  between  them.  In  this  way  no  one  will  be 
permitted  to  profit  by  his  own  wrong.' 

2.  There  remains  to  consider  the  question  as  to  the  propriety  of 
the  action  of  the  court  in  striking  out  certain  allegations  in  the 
answer,  on  plaintiff's  motion  before  the  trial,  which  defendant  as- 
signs for  error.  The  measure  of  damages,  as  alleged  and  claimed  by 
the  plaintiff,  is  the  vahie  of  the  com.  The  defendant  denies  the 
conversion,  but  not  the  value,  and  hence  there  was  no  issue  raised 
by  the  pleadings  as  to  the  amount  of  damages  unless  by  matter 
specially  pleaded.  So  much  of  the  answer  as  sets  up  facts  going 
to  show  that  there  was  no  conversion,  was  rightly  stricken  out, 
because  such  facts  were  admissible  in  evidence  under  the  denial  of 
the  conversion.  But  the  allegations  that  subsequent  to  the  deliverv 
to  Webb,  and  with  full  knowled^  thereof,  plaintiffs  (Jellett  & 
Co.)  had  received  from  him  the  full  amount  of  the  purchase  price, 
were  proper  and  material  in  mitigation  of  damages.  Plaintiff  was 
not  bound  to  introduce  any  evidence  of  damages,  the  value  being 
admitted.  Coleman  v.  Pearce,  26  Minn.  123 ;  s.  a,  1  K.  wi 
Kep.  846 ;  Moulton  v.  Thompson,  26  Minn.  120 ;  s.  c.,  1  N.  W. 
Bep.  836.     This  rule  is  not  uniform  elsewhere,  but  it  is  weU  es- 
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tablished  in  thiB  State.  Pom.  Bern.  §  617.  Defendant,  admitting 
the  value,  bnt  relying  npon  new  and  independent  facts,  occnrring 
anbeeqnent  to  the  conversion,  in  mitigation  of  the  damages,  had  no 
opportunity  to  prove  them,  under  any  issue  tendered  by  the  com- 
plaint. It  was  therefore  proper  that  this  should  be  alleged  in  the 
answer.    Evans  v,  Williams,  65  Barb.  348. 

Whether,  if  plaintiff,  under  a  general  allegation  had  been  obliged 
to  prove  the  amount  of  his  damages,  defendant  mi^ht  not  have 
proved  these  facts  in  reduction  oi  the  amount  claimed  without 
pleading  them,  we  need  not  consider.  See  O'Brien  v.  McCaine, 
56  N.  Y.  876. 

That  the  evidence  would  have  been  material  in  mitigation,  we 
have  already  shown.  Bosendale  v.  Express  Co.,  1  Woods,  S.  C. 
181 ;  Torry  v.  Black,  58  N.  T.  191. 

We  think,  therefore,  that  it  was  error  to  strike  out  this  portion 
of  the  answer  and  that  for  this  cause  the  judgment  should  be  re- 
viersed  and  the  cause  remanded  for  further  proceedings: 

Oilfillan,  C.  J.,  owing  to  illness,  took  no  part  in  the  decision 
of  the  case. 

Misdelivery  of  Goods  Amounts  to  Conversion. — A  misdeliyenr  of  goods  by 
a  carrier  eoually  with  an  entire  failure  to  deliver  them  is  deemed  a  conversion 
of  the  ffooas.  Hawkins  e.  Hoffman,  6  Hill,  586 ;  Rosenfield  e/Expreas  Co., 
1  Woods,  181 ;  WiBslow  Ward  &  Go.  v,  Vermont  &  Mass.  R  Co.,  42  Yt.  700; 
Hall  e.  Boston  &  Worcester  R.  Co.,  14  Allen,  489;  Southern  Express  Co, 
«.  Dickson,  94  U.  S.  549;  Forbes  e.  Boston,  etc.,  R  Co.,  9  Am.  &  £ng.  R 
R.  Cas.  76. 

And  this,  though  the  carrier  may  ha^e  been  deceived  as  to  the  identity  of 
the  consignee  by  fraud  or  forgery.  American  Merchants'  Union  Ex.  Co.  «. 
Miller,  78  111.  224;  Houston  &  T.  C.  R  Co.  v.  Adams,  49  Tex.  748;  Viner  «: 
K.  T.  Alex.  &  G.  Co.,  50  N.  Y.  28;  Winslow  Ward  &  Co.  v,  Vt.  &  Mass.  R 
Co.,  42  Vt.  700;  Price  u.  Oswego  &  Syracuse  R.  Co.,  60  N.  T.  218. 

But  see.  Ten  Eyck  v.  Harris,  47  111.  268;  Bush  e.  St.  Louis,  etc.,  R  Co.,  8 
Mo.  App.  62. 

Delivery  to  Agent  of  Consignee. — ^A  delivery  to  the  consignee's  agent  will 
not  excuse  the  railroad  company  where  the  receipt  of  the  goods  is  beyond  his 
powers.  Wilson  Sewing  Machine  Co.  «.  Louisyille  &  N.  R  Co.,  71  Mo.  208; 
s.  c.  6  Am.  &  Eng.  R.  R  Cas.  598;  Ela  v.  American  Merchants*  Union  Ex- 
press Co.,  29  Wis.  611. 

At  least  if  the  carrier  knows  of  the  agent's  lack  of  authority.  Clafiin  e. 
Boston  &  Lowell  R  Co..  7  Alien  841.  But  see,  S.  &  N.  Ala.  R  R  Co.  o. 
Woods,  9  Am.  &  Eng.  R.  R  Cas.  419. 

Conditions  Precedent  to  Delivery. — Where  the  carrier  is  not  to  deliver 
without  the  performance  of  some  condition  precedent  as  the  presentation  of 
an  order  or  payment  of  the  price,  a  deliyery  without  the  performance  of  such 
condition  precedent  amounts  to  a  conversion.  Wright  v.  Northern  Central 
R  Co.,  18  Phila.  19;  Murray  t>.  Warner,  55  N.  H.  546;  The  Thames,  14 
Wall.  98;  Newcome  v.  Boston  &  Lowell  R.  Co.,  115  Mass.  288;  Alderman  e. 
Eastern  R  Co.,  115  Mass.  288;  Jeffersonville  M.  &  I.  R  Co.  9.  Irvin,  et  aL, 
4$Ind.  180;  McEwen  9.  Jeffersonville  M.  &  L  R  Co.,  88  Ind.  868;  Forbes 
«.  Boston,  etc.,  R  Co.,  9  Am.  &  Eng.  R  R  Cas.  76. 

Negligence  of  Consignor.— Where  the  misdelivery  takes  place  in  conse- 
qaenee  of  the  negligence  or  carelessness  of  the  consignor,  the  carrier  is  of 
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coune  reliered  from  reipoiiiilnlity.    Soathem  BxpiMs  Co.  9.  Kanffmin,  It 
Heisk.  161 ;  Bash  «.  St.  Lotii*  R  0.  ft  K.  R  Co.,  8  Mo.  App.  62. 

Other  Matters.— Ai  to  other  matters  in  coniiectioii  with  misdelivery,  sea 
O'Dougherty  e.  Boston  ft  Worcester  R  Corp.,  1  N.  Y.  Superior  Ot,  477; 
Union  R  ft  T.  Coi  e.  Siegelft  Co.,  78  Pa.  St.  72;  Arrinston  e.  Wilmington 
ftW.  R  Go.,  6  Jones  L.  68;  Boaeniielde.  Express  Co.,  lWood%  181.  . 


Edmuhdb  et  aL 
Mebohahtb'  Despatch  Tbahspobtatiov  Oa 

(185  MauaekumUi  BtporU,  288.) 

If  A.,  frsndnlently  assuming  the  name  of  a  reputable  merchant  in  a  cer> 
tain  town  bays,  in  person,  goods  of  another,  the  property  in  the  goods  passea 
to  A.,  and  the  seller  cannot  maintain  an  action  against  a  common  carrier,  to 
whom  the  carriage  of  the  goods  is  entrusted,  for  deliyering  them  to  A. 

If  A.,  representing  himself  to  be  a  brother  of  a  reputable  merchant  in 
a  certain  town,  buying  for  him,  buys,  in  person,  goods  of  anottier,  the  prop- 
erty in  the  goods  does  not  pass  to  A. ;  and,  in  an  action  by  the  seller  against 
a  common  cmier,  to  whom  the  carriage  of  the  g^ds  is  entrusted,  for  d^yer- 
iiig  them  to  A.,  the  carrier  cannot  justify  on  the  ground  that  he  has  deliyoorad 
them  to  the  owner. 

Three  actions  of  tort,  with  counts  in  contract,  against  a  common 
carrier,  to  recover  the  value  of  certain  goods  entrnsted  to  the  de- 
fendant by  the  plaintiffs,  at  Boston,  for  carriage  to  Dayton,  Ohio. 
At  the  trial  in  the  superior  court,  before  Rockwell,  j .,  the  jury 
returned  verdicts  for  the  plaintiffs ;  and  the  defendant  fJlegea  ex* 
ceptibns.    The  facts  appear  in  the  opinion. 

A.  Buss  &  B.  £imball  for  the  deiendant. 

8.  B.  Allen  (W.  B.  Allen  with  him)  for  the  plaintiflEs. 

MoBTTON,  C.  J. — ^These  three  cases  were  tried  together.  In  some 
features  they  resemble  the  case  of  Samuel  v,  Cheney,  36  Mass.  278. 
In  other  material  features  they  differ  from  it.  They  also  in  some 
respects  differ  from  each  other.  In  two  of  the  cases,  a  swindler, 
representing  himself  to  be  Edward  Pape  of  Dayton,  Ohio,  who  is 
a  reputable  and  responsible  merchant,  appeared  personally  in  Boston, 
and  bought  of  the  plaintiffs  the  goods  which  are  the  subject  of  the 
suits  respectively.  In  those  cases,  we  think  it  clear,  upon  princi- 
ple and  authority,  that  there  was  a  sale,  and  the  property  m  the 
goods  passed  to  the  purchaser.  The  minds  of  the  parties  met  and 
a^eed  upon  all  the  terms  of  the  sale,  the  thing  sold,  the  price  and 
time  of  payment,  the  person  selling  and  the  person  buying.  The 
fact  that  the  seller  was  induced  to  sell  by  fraud  of  the  buyer  made 
the  sale  voidable,  but  not  void.    He  could  not  have  supposed  that 
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he  was  selling  to  any  other  person ;  his  intention  was  to  sell  to  the 
person  present,  and  identified  by  sight  and  hearing ;  it  does  not  de- 
feat the  sale  becanse  the  buyer  assumed  a  false  name,  or  practised 
any  other  deceit  to  induce  the  vendor  to  sell. 

In  Onndy  v.  Lindsay,  8  App.  Cas.  459,  464,  where  the  Question 
was  whether  a  man,  who  in  good  faith  had  bought  chattels  oi  a  swin- 
dler who  had  obtained  possession  of  them  by  fraud,  could  hold 
them  against  the  former  owner,  Lord  Ohancellor  Cairns  states  the 
rule  to  oe  that,  ^'if  it  turns  out  that  the  chattel  has  come  into  the 
hands  of  the  person  who  professed  to  sell  it,  by  a  de  facto  contract, 
that  is  to  say,  a  contract  which  has  purported  to  pass  the  property 
to  him  from  the  owner  of  the  property,  there  the  purchaser  wiU 
obtain  a  good  title." 

Li  the  cases  before  us,  there  was  a  de  facto  contract,  purporting 
and  by  which  the  plaintifb  intended,  to  pass  the  property  and  pos- 
session of  the  goods  to  the  person  buying  them;  ana  we  are  of  opin- 
ion that  the  property  dici  pass  to  the  swindler  who  bought  the 
goods.  The  sale  was  yoidable  by  the  plaintiffs ;  but  the  defendant, 
me  carrier  by  whom  they  were  forwarded,  had  no  duty  to  inquire 
into  its  yalidity.  The  person  who  bought  them,  and  who  called 
himself  Edward  Pape,  owned  the  goods,  and  upon  their  arriyal  in 
Dayton. had  the  ri^ht  to  demand  them  of  the  carrier.  In  deliyer- 
ing  them  to  him,  uie  carrier  was  guilty  of  no  fault  or  negligence. 
It  delivered  them  to  the  person  who  bought  and  owned  them,  who 
went  by  the  name  of  Edward  Pape,  and  thus  answered  the  di- 
rection upon  the  packages,  and  who  was  the  person  to  whom 
the  plaintiffs  sent  them.  Dunbar  v,  Boston  ana  Proyidence  B. 
B.,  110  Mass.  26.  The  learned  judge  who  tried  the  cases  in  the 
superior  court  based  his  charge  upon  a  different  yiew  of  the  law ; 
and,  as  the  three  cases  were  tried  together,  there  must  be  a  new  trial 
in  each. 

It  seems  to  haye  been  assumed  that  the  same  auestions  are  raised 
in  each  case.  It  is  proper  that  we  should  add  tnat  the  third  case 
differs  materially  from  the  others.  In  that  case,  the  contract  did 
not  purport,  nor  thB  plaintiffs  intend,  to  sell  to  the  person  who  was 
present  and  ordered  tne  goods.  The  swindler  introduced  himself 
as  a  brother  of  Edward  rape  of  Dayton,  Ohio,  buying  for  him. 
By  referring  to  the  mercantile  agency,  he  tacitly  represented  that 
he  was  buying  for  the  Edward  Pape  who  was  there  recorded  as  a 
man  of  means.  The  plaintiffs  understood  that  they  were  selling, 
and  intended  to  sell,  to  the  real  Edward  Pape.  There  was  no  con- 
tract made  with  him,  because  the  swindler  who  acted  as  his  agent 
had  no  authority,  but  there  was  no  contract  of  sale  made  with  any 
one  else.  The  relation  of  yendor  and  yendee  neyer  existed  between 
the  plaintiffs  and  the  swindler.  The  property  in  the  goods,  therefore, 
did  not  pass  to  the  swindler ;  and  the  defendant  cannot  defend, 
as  in  the  other  cases,  upon  the  ground  that  it  has  deliyered  the 
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goods  to  the  real  owner.  Hardmann  v.  Booth,  82  L.  J.  (N.  8.)  EIz. 
106 ;  Kingsf ord  v.  Merry,  26  L.  J.  (N.  8.)  Ex.  83 ;  Barker  v.  Dms- 
more,  72  Penn.  St  427. 

Whether  the  defendant  has  any  other  justification  or  excuse  for 
delivering  the  goods  to  the  swindler  is  a  question  not  raised  by  this 
bill  of  exceptions,  and  not  considered  at  tne  trial ;  and  th^^ore  wj^ 
cannot  express  an  opinion  upon  it. 

Exceptions  sustained. 


IdssouBi  Pao.  Bt.  Oa 


V. 

Nbvin. 

(Adoanee  (km^  JEomm.    Mruary  7, 1884.) 

Plaintiff  shipped  a  car-load  of  ear  com  o^er  the  road  of  defendant.  The 
petition  alleged  that  it  was  carefully  selected  for  its  peculiar  value  as  seed 
com,  and  that  while  in  transportation  the  defendant,  without  the  knowledge 
or  consent  of  plaintiff^  caused  it  to  be  run  through  an  elevator  and  shdlra, 
thus  materially  diminishing  its  value.  EM,  that  it  was  not  error  to  peimll 
plaintiff  to  introduce  testimony  that  he  notified  defendant  before  shipment 
that  the  com  was  selected  for  seed  purposes,  and  this  notwithstanding  there 
was  no  alleffation  in  the  petition  of  such  notice. 

Where  witnesses  testify  as  to  the  value  of  ear  com  for  seed  purposes,  it  is 
not  error  to  permit  them  to  testify  why  shelled  com  is  of  less  value,  even  if 
in  so  testifying  they  state  the  reasons  farmers  give  for  refusing  to  purofaaae 
shelled  com  for  such  purposes. 

Ebbos  from  Atchison  County. 

Everest  &  Waggener  for  plaintiff  in  error.. 

Smith  &  Solomon  for  defendant  in  error. 

Bbeweb,  J.— Plaintiff  shipped  a  car-load  of  ear  com  over  the 
road  of  the  defendant  from  Snannon,  Kansas,  to  Gibson,  Illinois. 
When  the  com  reached  Atchison,  defendant,  without  the  know- 
ledge or  consent  of  plaintiff,  caused  the  com  to  be  run  through 
an  elevator  and  shelled.  The  plaintiff  had  caused  this  corn  to  be 
carefully  selected  and  was  shipping  it  to  an  agent  in  Illinois  to  be 
there  sold  for  seed  purposes.  The  shelling  oi  the  corn  materially 
injured  its  value  for  such  purposes,  and  he  brought  this  action  in 
consequence  to  recover  damages  therefor. 

Only  two  questions  need  to  be  considered.  The  bill  of  lading 
stated  that  it  was  ear  com,  which  was  to  be  received  and  trans- 
ported. The  petition  alleged  that  it  had  been  carefully  selected, 
and  was  of  peculiar  value  for  seed  purposes.  It  did  not  specifi- 
caJly  allege  tnat  plaintiff  had  notified  the  defendant  of  Uie  object 
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for  which  the  com  had  been  selected  and  was  shipped.  On  the 
trial,  over  the  objection  of  the  defendant,  he  was  permitted  to 
show  that  he  notined  the  defendant's  asent  at  Shannon,  before  the 
shipment,  that  he  was  selecting  and  shipping  it  for  seed  purposes, 
and  also  that,  while  the  com  was  at  Atchison,  by  his  son,  he  noti- 
fied the  company's  proper  officers  there  that  it  was  for  seed  pur- 
poses, and  was  not  under  any  circumstances  to  be  shelled.  Of  this 
defendant  complains,  claiming  that  the  ordinary  rule  of  damage  is 
the  difierence  between  the  value  of  a  car-load  of  ear  and  one  of 
shelled  corn,  and  that  if  any  special  damages  are  to  be  recovered  by 
reason  of  the  special  purpose  for  which  the  com  was  designed  and 
selected,  it  should  have  been  notified  in  advance  of  such  purpose, 
and  if  notice  is  necessarv,  an  allegation  of  notice  is  also  necessary.  It 
is  sought  to  bring  this  within  the  rule  which  obtains  where  an 
article  is  ordered  from  a  manufactory  to  be  manufactured  for  a 
special  purpose.  We  think  the  objection  not  well  taken.  The  rule 
pf  damage  would  be  the  difference  between  the  value  of  this  car- 
load of  corn,  of  the  kind  and  quality  it  was,  and  in  the  condition 
it  was,  for  any  purpose  for  which  such  a  car-load  of  corn  mi^ht 
ordinarily  be  expected  to  be  used,  and  the  value  of  that  car-load 
of  com  m  the  condition  in  which  it  was  delivered  for  any  uses  to 
which  it  cotdd  ordinarily  be  put.  If  such  a  car-load  of  com  of 
that  quality  and  kind,  and  in  tne  ear,  was  worth  $1.25  per  bushel 
in  Illinois,  by  reason  of  its  beine  specially  fit  for  seed  purposes, 
then  that  was  the  amount  which  he  was  entitled  to  receive  as  the 

firoceeds  of  that  com  if  properly  transported  by  the  defendant, 
t  cannot  be  said  that  the  use  of  corn  for  seed  purposes  is  so  out  of 
the  ordinary  and  usual  purposes  for  which  com  is  shipped  that  the 
defendant  was  entitled  to  special  notice  of  such  purpose.  This 
com  being  of  better  quality  and  more  carefullv  selected  than  ordi- 
nary loads  of  com,  and  being  obviously  sucn,  as  shown  by  the 
testimony,  was  of  higher  value ;  and  wnatever  was  its  value  for 
any  purpose  for  which  com  is  ordinarily  used,  belonged  to  the 
plaintiff,  and  of  it  he  could  not  be  deprived  by  any  wrongful  act 
of  the  defendant.  The  defendant  had  no  right  to  assume  that  it 
was  intended  merely  for  feeding  stock  or  any  use  to  which  com 
of  inferior  quality  may  be  put.  Being  obviously  of  a  higher 
grade,  it  was  reasonable  to  be  presumed  that  it  was  intendea  for 
some  other  and  more  important  use.  Further,  it  is  evident  that 
the  defendant  was  in  no  way  misled  at  the  time  of  the  trial  as  to 
the  purposes  for  which  this  com  was  bought  and  shipped ;  for  the 
fact  was  expressly  alleged  in  the  petition,  and  the  depositions  of 
witnesses  in  Illinois  on  file  before  tne  trial  also  fully  disclosed  it. 

The  other  question  is  this :  Witnesses  in  Illinois  testified  by 
deposition  to  the  value  of  com  in  the  ear  for  seed  purposes,  plao- 
ing  it  moch  higher  than  that  of  shelled  com.  Being  asked  the 
reason  of  the  difference,  they  stated  substantially  tmit  farmers 
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would  not  buy  shelled  com  for  seed ;  and  farther  asked  why  this 
was,  testified  that  the  farmers'  objections  were  that  they  oonid  not 
examine  the  shelled  com  so  easily,  and  that  the  kernels  were  apt 
to  be  cracked  and  broken.  We  see  nothing  in  this  testimony 
which  is  open  to  just  objection.  Having  testified  to  a  large 
drSerenoe  between  the  value  of  ear  and  shelled  com,  it  was  bnt 
right  that  the  reasons  for  snch  difference  should  be  given ;  and 
notwithstanding  these  reasons  were  substantially  only  the  state- 
ments of  farmers,  yet  it  does  not  partake  oi  the  nature  of 
hearsay,  for  the  statements  themselves  were  evidential  facts. 
While  the  difference  between  the  value  of  ear  com  and  shelled 
com,  as  testified  by  the  witnesses,  seemed  very  large,  and  conse- 
quently the  amount  of  the  verdict  also  large,  yet  the  testimony 
was  all  one  way,  and  fully  justified,  if  it  did  not  compel,  the 
verdict.  The  defendant  offered  no  testimony,  leaving  the  ques- 
tion of  damages,  as  well  as  its  liability,  to  rest  upon  the  plaintiff's 
evidence. 

We  see  nothing  else  that  requires  notice,  and  the  judgment  will 
beafiirmed. 

See  Cnnnlngham  «.  Great  Northern  Ry.  Ckx,  and  note,  infm. 


OUJNMIHOHAM 

V. 

GhSBAT  NOBTHSBN  Bt.  Oa 

(49  Law  TVfiMt,  N.  8.  804.) 


A  railroad  company  by  mistake  delivered  empty  casks  to  consignees  which 
had  contained  turpentine  when  they  should  have  delivered  casks  which  had 
contained  ketchup.  The  company's  servants  knew  that  the  casks  were  to  be 
refilled  with  ketchup.  The  consignees  not  knowing  of  the  mistake  refilled 
the  casks  with  ketchup,  which  was  spoiled.  In  an  action  by  the  consign- 
ees against  the  railroaa  company,  hdd,  that  there  could  be  no  recovery  for 
the  loss  of  the  ketchup. 

Appeal  hy  plaintiff  from  judgment  on  demurrer. 

The  plaintim  alleged  that  defendants  were  common  carriers ; 
that  Crosse  and  Blackwell  were  in  the  habit  of  sending  empty 
casks  by  defendants'  railway  to  plaintiff,  which  plaintiff  fified  with 
ketchup  and  returned ;  that  defendants,  by  their  agents  and  ser- 
vants, knew  the  purpose  for  which  the  casks  were  delivered  to 
plaintiff ;  that  deienaants  negligently  and  improperly  delivered  to 
plaintiff  as  Crosse  and  BlackwelPs  casks,  certain  otner  casks  not 
oelonging  to  Crosse  and  Blackwell,  and  which  had  contained  tur- 
pentine ;  that  plaintiff,  not  knowing,  or  having  reasonable  means 
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of  knowincr.  that  the  empty  casks  delivered  were  not  Crosse  and 


oi  Knowing,  tnat  tne  empw  casKS  aeuverea  were  not  Vj 
Bladkwell's,  filled  them  with  ketchup  which  was  spoiled. 

BiEBTTy  M.  B. — In  this  case  the  question  is,  whether  the  state- 
ment of  claim  npon  the  face  of  it,  assuming  that  the  facts  stated  in 
it  are  true,  shows  any  cause  of  action  against  the  defendants.  It 
shows  no  cause  of  action,  unless  it  shows  negligence  on  the  part  of 
the  defendants  towards  the  plaintiff,  which  makes  them  liable  ac- 
cording to  law.  In  order  to  show  that  there  is  such  negli^nce, 
the  statement  of  claim  must  show,  either  expressly  or  impuedly, 
that  there  was  a  duty  from  the  defendants  to  the  plaintiff  to  take 
reasonable  care  in  respect  of  the  matter  charged  against  them,  and 
that  there  was  a  breach  of  that  duty.  In  the  statement  of  claim 
there  is  an  allegation  of  negligence,  and  therefore  the  question  is 
whether  there  are  sufficient  circumstances  disclosed  to  raise  a  duty 
on  the  part  of  the  defendants  to  use  reasonable  care  towards  the 
plaintiff  in  respect  of  the  negligence  charged.  Now,  I  myself  am 
prepared  to  say  that,  whether  the  circumstances  disclosed  are  such 
that,  if  the  person  charged  with  negligence  thought  of  what  he 
was  about  to  do,  or  to  omit  to  do,  he  must  see  that,  unless  he  used 
reasonable  care,  there  must  be  at  least  a  great  probability  of  injury 
to  the  person  charging  negligence  against  him,  either  as  to  his  per- 
son or  property,  then  there  is  a  auty  shown  to  use  reasonable 
care,  llie  question,  therefore,  comes  to  this:  Are  the  circum- 
stances stated  sufficient  to  show  that,  if  the  defendants  had  thought 
about  the  delivery  of  the  casks,  they  must  at  once  have  seen  that 
unless  they  use  reasonable  care  in  that  particular,  there  must,  in 
all  probability,  be  iniury  to  the  plaintiff's  property.  That  which 
the  defendants  are  cuarged  with  having  done  negligently  here  is 
not  that  they  delivered  casks  which  were  not  the  casks  of  Crosse 
and  Blackwell,  because  to  say  that  if  they  thought  at  all  they  must 
see  that  any  casks  other  than  Crosse  and  Blackwell's  must,  in  all 
probability,  injure  the  plaintiff's  property  is  too  wide,  and  amounts 
to  that  which  cannot  be  supported  at  all.  Therefore,  what  is 
really  charged  against  them  is  tnis,  that  their  negligence  consisted 
not  in  the  non-delivery  of  Crosse  &  Blackwell's  casks,  but  in  the  de- 
livery of  casks  which  contained  the  dregs  of  turpentine.  That  is 
what  they  are  charged  with.  Therefore,  the  question  is,  do  the 
circumstances  disclose  any  duty  on  the  part  of  the  defendants  to 
take  reasonable  care  not  to  deliver  to  the  plaintiff  turpentine  casks  ? 
Now,  to  apply  the  rule  which  I  have  endeavored  to  lay  down  it 
comes  to  this :  Can  it  be  truly  said,  upon  the  facts  stated  in  this 
statement  of  claim,  that  if .  the  defendants  had  thought  about  the 
delivery  of  turpentine  casks  they  must  have  come  to  the  conclusion 
that,  unless  they  took  reasonable  care  not  to  deliver  turpentine 
casks,  there  must,  in  all  probability,  be  an  injury  to  the  plaintiff's 
property  f    Now,  it  is  stated  that  the  defendants  by  their  servants 
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knew  the  purpose  for  which  empty  caaks  sent  back  to  the  plaintiff 
were  sent,  and  knew  that  the  parpose  for  which  they  were  sent 
would  be  such  that  if  the  thing  was  put  into  turpentine  casks  there 
must  be  danger.  But  when  you  are  considering  this  alleged 
duty  to  take  reasonable  care,  you  must  try  the  case  at  the  point  of 
time  when  the  breach  of  duty  is  charged.  You  charge  the  defend- 
ants with  a  breach  of  duty,  with  negligence  with  regard  to  a 
duty.  You  must  fix  your  attention  upon  the  point  of  time  when 
if  there  was  a  breach,  that  breach  took  place,  in  order  to  see 
whether  at  that  moment  of  time  the  duty  existed.  Therefore  it  is 
useless  to  look  at  the  sixth  paragraph  here  to  gather  anything  from 
that,  because  that  is  what  happens  after  the  alleged  duty  has  ex- 
isted on  the  part  of  the  defendants,  and  after  the  breach  of  it. 
The  breach  of  duty  of  which  the  defendants  are  supposed  to  haye 
been  guilty  is  at  the  moment  of  the  deliyery  of  tne  casks  to  the 
plaintiff.  Now  is  it  true  to  say  then  that  if  they  had  thought  at 
all  they  would  haye  thought  this:  "If  we  deliyer  turpentine  casks 
there  must  in  all  human  probability  be  injury  to  property;"  can 
anybody  affirm  that  proposition  ?  In  order  to  do  so  you  must  affirm 
this — ^that  if  they  had  tnonght  at  all  they  were  bound  to  think 
that  the  plaintiff  would  use  the  casks  without  examining  them,  so 
as  to  see  that  they  were  turpentine  casks.  Can  anybooy  say  that^ 
in  the  ordinary  course  of  any  business,  casks  which  are  to  be  sent 
empty  for  the  purpose  of  being  filled  with  something,  would  not  be 
examined  at  all  so  as  to  disco yer  whether  there  was  in  uxo&e  casks  such 
a  thing  as  the  dregs  of  turpentine  ?  It  seems  to  me  impossible  to  af- 
firm that,  and  unl^you  can  affirm  that,  you  do  not  show  that,  if  the 
defendants  had  thought  of  the  duty  which  is  alleged  against  them, 
they  must  haye  seen  that  if  they  acted  negligenfly  there  must  be 
injury  to  the  plaintiff's  property.  The  case,  therefore,  although  I 
do  not  say  it  is  far  from  the  line,  is  wanting  in  an  allegation  of 
fact  to  my  mind  to  bring  it  within  the  line.  Then  it  is  said  that 
the  case  of  Dickson  v.  Keuter's  Telegraph  Co.,  85  L.  T.  Rep.  N. 
8.  842 ;  2  C.  P.  D.  62,  aff.  in  Court  of  Appeal,  37  L.  T.  K  S. 
370 ;  3  C.  P.  D.  1,  shows  that  in  this  case  there  was  no  duty.  To 
my  mind  it  shows  nothing  of  the  kind.  In  Dickson  v.  Renter's 
Telegraph  Co.  there  was  no  duty  alleged.  That  is  all  it  shows. 
It  was  a  perfectly  clear  case.  How  anybody  could  suppose  that  a 
telegraph  company  (if  they  thought  at  all  aoout  the  misdeliyery  of 
telegrams)  were  bound  to  come  to  the  conclusion  that,  whateyer 
telegram  they  misreported  there  must  be  an  injury  to  the  person  to 
whom  it  was  misreported,  is  perfectly  idle.  Then  we  come  to  the 
case  of  George  v.  Skiyington,  21  L.  T.  Bep.  N.  S.  495,  L.  R  5 
Ex.  1, 1  am  prepared  to  say  that,  in  my  opinion,  George  v.  Skiy- 
ington was  rightly  decided.  It  appears  to  me  to  come  strictly 
within  the  rule  which  I  haye  laid  down.  The  negligence  there 
charged  was  this— deliyering,  for  the  use  of  a  f emafo  a  hair-wash 
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made  up  of  deleterious  compoundB,  which  deleterious  compouiids, 
it  was  assumed,  must  injure  her  if  she  used  it  in  that  form. 
Therefore,  if  the  cheipist  Iiad  thought  like  a  reasonable  man  at  all^ 
he  could  not  have  helped  cominff  to  the  conclusion  :  "  If  I  am  care- 
less in  delivering  a  compound  wliich  I  profess  to  deliver  as  a  hair- 
wash,  and  if  I  am  so  careless  that  I  deliver  some  deleterious  stuflE — 
although  it  is  possil)le  it  may  not  do  harm,  although  it  is  possible 
that  it  may  not  be  used  (as,  for  instance,  although  it  is  possible 
that  when  the  lady  takes  it  in  her  hands  she  will  drop  the  bottle 
or  spill  it,  and  so  will  not  use  it ") — ^yet,  if  he  thougat  at  all,  he 
must  come  to  the  conclusion  that,  "  in  all  probability,  if  she  buys 
it  for  this  purpose,  she  will  use  it ;  and  it  is  impossible  to  suppose 
she  could  examine  whether  it  is  a  deleterious  compound  or  not,  be- 
cause that  would  require  an  analytical  chemist ;"  and  therefore,  if 
he  thought  at  all,  he  must  have  seen  that  if  he  was  careless  to  the 
extent  cliarged  against  him,  in  all  probability  there  must  be  injury. 
To  my  mind  the  case  was  rightly  decided.  Then  we  come  to  the 
case  of  Parry  v.  Smith,  41  L  T.  Rep.  N.  S.  94,  4  C.  P.  Div.  325, 
and  there  the  negligence  charged  is  this — so  negligently  leaving 
eas  in  a  cellar  that,  when  a  person  goes  into  the  cellar  he  will  find 
the  cellar  full  of  escaped  gas,  and  will  be  blown  up.  Now,  it 
must  be  obvious,  I  think,  to  anybody,  that,  if  the  person  who  is 
charged  with  negligence  had  thought  at  all,  he  must  have  come  to 
the  conclusion — ^it  is  inevitable — that,  if  he  was  careless  to  the  ex- 
tent charged  against  him — that  is,  if  he  did  not  take  reasonable 
care  to  prevent  the  escape  of  the  gas  into  the  cellar  so  as  to  fill  it, 
he  was  bound  to  assume  that  some  one  would,  sooner  or  later,  go 
into  that  cellar  while  it  was  charged  with  gas  ;  and  that,  if  he  did, 
it  was  next  to  impossible  but  that  he  would  be  blown  up.  There- 
fore, it  is  a  case  precisely,  to  my  mind,  on  all-foui-s  with  what  I 
consider  to  be  the  facts  stated  in  George  v.  Skivington.  I  consider 
George  V,  Skivington  and  Parry  v.  Smith,  both  rightly  decided 
upon  the  right  rule.  But  what  I  have  to  say  about  this  case  is, 
that  there  is  so  great  a  defect  in  the  statement  of  facts  as  not  to 
bring  the  case  within  that  rule  ;  and  therefore,  in  my  opinion,  this 
statement  of  claim  cannot  be  supported.  But  let  it  not  be  sup- 
posed that  I  at  all  agree  with  the  stringency  of  the  rule  laid  down 
by  Cave,  J.,  or  that  I  can. bring  my  mind  to  agree  that  there  must 
luive  been  ^  a  breach  of  some  contract,  or  that  the  defendant  must 
have  been  guilty  of  some  fraud  or  reckless  misrepresentation."  It 
seems  to  me  that  there  may  be  a  duty,  and  a  breach  of  duty,  and 
a  cause  of  action  which  falls  short  of  any  one  of  those  three  propo- 
sitions ;  if  any  one  of  those  three  propositions  is  true,  there  is  a 
cause  of  action  ;  but  there  is  a  cause  of  action  for  neglect  of  duty, 
larger  and  wider  than  any  one  of  the  three. 

Fbt,  L.  J. — ^I  entirely  agrees    It  appeals  to  me  that  the  plain- 
1«  A.  A  m  R  Cm.— 17 
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tifPfl  case  may  be  pnt  in  the  moBt  favorable  manner  to  him  by 
looking  at  it  from  two  points  of  view :  First,  as  an  action  for  neg- 
ligence, and,  secondlv,  as  an  action  for  misrepresentation ;  the 
negligence  alleged  bemg  negligence  in  delivering  wrongly  and  im- 
properly certain  casks,  and  the  misrepresentation  being  in  allying 
or  representing  that  those  casks  were  the  casks  of  Crosse  and 
Blackwell.  Now,  first,  with  regard  to  the  negligence,  it  is  plain 
that  in  this  case  the  right  to  sue  on  the  groan  d  of  negligence 
cannot  arise  from  contract,  because  there  is  no  contract  be- 
tween the  plaintiff  and  the  defendants  on  this  point.  The 
action,  therefore,  must  be  rested  npon  duty;  and  the  in- 
quiry is,  whether  the  defendants  owe  any  dutv  to  the  plain- 
tiff. It  appears  to  me  that  one  may  lay  down  with  some 
safety  that,  where  a  man  without  contract  does  something  to  an- 
other man,  and  the  first  man  knows  that  if  he  does  the  act  negli- 
gently that  negligence  will  in  all  probability  produce  injury  to  the 
person  or  property  of  the  secona  man,  there  the  first  man  owes 
the  second  a  duty  to  do  the  act  without  negligence.  I  am  doubt- 
ful whether  one  could  carry  duty  further  in  cases  in  which  there  is 
no  contract ;  at  any  rate,  it  appears  to  me  that  that  proposition  is 
the  one  which  is  to  be  considered  in  the  present  case.  Now,  it 
appears  to  me  that  the  statement  of  claim  is  defective  in  not  show- 
ing that  the  defendants  knew  that  if  they  did  the  act  of  delivering 
casks  with  negligence,  they  would  in  all  probability  produce  injury 
to  the  property  of  the  plaintiff.  I  inquire  how  the  case  stands 
upon  the  ground  of  misrepresentation,  namely,  the  misrepresenta- 
tion that  these  casks  were  Crosse  and  Blackwell's  casks.  The  law, 
I  take  it,  stands  in  this  way :  A  mere  innocent  misrepresentation 
will  not  give  a  cause  of  action,  unless  it  be  made  with  the  inten- 
tion of  being  acted  upon  in  a  particular  way,  and  being  so  acted 
upon  leads  to  injury.  Now,  in  the  present  case,  it  appears  to  me 
that  the  statement  of  claim  is  defective  in  not  showing  that  it  was 
known  that  the  representation  would  be  acted  upon  by  the  casks 
being  used,  as  thev  were ;  the  injury  resulted,  not  from  the  user 
of  the  casks,  but  n*om  the  user  of  the  casks  in  the  condition  in 
^  which  they  were  when  they  were  delivered ;  and  I  fail  to  see  any 
'  allegation  sufficient  to  make  it  clear  that  the  representation  was 
made  with  the  intention  of  being  acted  upon  by  using  the  casks  in 
the  condition  in  which  they  were  at  the  time  of  delive^.  The 
case  does  not  appear  to  me  to  be  very  far  from  the  border  line ; 
but  it  appears  to  me  that  upon  the  allegations  in  the  present  state- 
ment 01  claim  there  is  no  ground  of  action. 
Judgment  affirmed. 

Special  Damages  Occasioned  by  Loss  of  Goods  or  Delay  In  Transporta- 
tions— Where  special  damage  occurs  in  coDse<^uence  of  the  failure  of  a  carrier 
to  deliver  goods  within  a  reasonable  time,  he  is  not  responsible  for  any  dam- 
ages other  than  those  which  he  could  reasonably  have  foreseen  would  occur, 
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taking  all  the  drcumstances  into  account.  Had  ley  «.  Baxendale,  9  Exch. 
S49;  Ylcksbnrg  &  M.  R.  Co.  «.  Ragsdale,  46  Miss.  458;  Med  way  v,  N.  T.  & 
Brie  R  Co.,  26  Barb.  564;  Bait.  &  Ohio  R.  R.  Co.  «.  Humphrey,  9  Am.  & 
Bng.  R.  R.  Cas.  881. 

Where  the  carrier  has  notice  of  the  special  circumstances  he  will  be  held 
liable  for  all  the  damages  which  that  notice  might  reasonably  inform  him 
would  ensue.  Home  v.  Midland  R.  Co.,  L.  R.  8.  C.  P .  131 ;  Priestly  v.  Northern 
I  &  0.  R.  Co.,  26  ni.  205;  Illinois  Central  R.  Co.  v.  Cobb,  64  Illinois,  128; 
Toledo,  W.  &  W.  R.  Co.  v.  Lockhart,  71  111.  627 ;  Chicago,  B.  &.  Q.  R.  Co. 
«.  Hall,  88  HI,  360;  Great  Western  R.  Co.  v,  Redmayne,  L.  R.  1.  0.  P.  829; 
Yicksburg  &  M.  R  Co.  «.  Ragsdale,  46  Miss.  458 ;  Qee  «.  Lancashire  &  York- 
shire R.  Co.,  6  H.  &  N.  211;  King  «.  Woodbridge,  84  Vt.  565;  Missouri  Pac 
R.  Co.  «,  Ncvin,  supra. 

Loss  of  Contracts. — ^The  loss  of  an  existing  contract  may  be  compensated 
for  in  damages.  Priestly  v.  Northern  Ind.  &  C.  R.  Co.,  26  HI.  205;  Yicks- 
burg &M.  R.  Co.  V,  Ragsdale,  46  Miss.  458;  Frazer  v.  Smith,  64  HI.  128; 
Chicago,  B.  &  Q.  R.  Co.  «.  Hale,  88  111.  860 ;  Harvey  «.  Connecticut  &  P.  R. 
Co.,  124  Mass.  421. 

Remote  Speculative  Damages. — There  can  be  no  recovery  for  damages 
which  are  evidently  remote  and  speculative.  Woodger  e.  Great  Western  R 
Co.,  L.  R  2  C.  P.  818;  Ingledew  «.  Northern  R  Qp.,  7  Gray  86;  Penna.  RR 
Co.  V.  TituBville  Plank  Road  Co.,  71  Pa.  St.  850. 


Texas  Central  By. 

V. 
MOBBIS. 

(Adoanee  Case,  Teccoi.     1888.) 


A  stipulation  contained  in  a  contract  between  the  railroad  and  the  shipper, 
before  shipment  of  the  cattle,  that  before  the  shipper  would  be  entitlea  to 
recover  any  damages  for  loss,  or  injury,  which  miffht.  occur  to  his  stock 
while  in  transit,  he  should  first  give  notice  of  his  claim  for  such  damages  in 
writing,-  to  some  officer  of  the  railroad,  or  nearest  station  agent,  before  the 
stock  was  moved  from  the  place  of  destination,  or  place  of  delivery,  and  be- 
fore said  stock  was  mingled  with  other  stock,  is  legal  and  binding. 

Whitb,  p.  J. — "By  an  express  stipnlation  contained  in  the  con- 
tract between  Morris  and  the  railroad  agent,  before  the  cattle  were 
shipped,  it  was  made  a  condition  precedent  that  before  Morris 
would  be  entitled  to  recover  any  damages  for  loss  or  injury,  which 
might  occur  to  his  stock  whilst  in  transit,  he  should  first  give  notice 
of  nis  claim  for  such  damages,  in  writing,  to  some  oflScer  of  the 
railroad,  or  nearest  station  agent,  before  the  stock  was  moved  from 
the  place  of  destination,  or  place  of  delivery,  and  before  said  stock 
was  mingled  with  other  stock.  Such  a  stipulation  by  the  railroad 
with  regard  to  the  shipment  of  stock  and  its  liability  for  damages, 
has  been  directly  adjudicated  in  this  State  as  to  its  validity,  and 
has  been  held  legal  and  binding.    Missouri  Pacific  Ky.  v.  Jerome 
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Harris ;  opinion  bj  the  Commissioners  of  Appeals,  Austin  term, 
April  18,  1882. 

It  was  claimed  by  tlie  plaintifi  that  the  damages  of  which  he 
complained  occurred  at  Waco ;  that  he  had  notice  of  them  at  Fort 
Worth,  Tex.,  and  that  when  his  attention  was  called  to  his  dam- 
ages he  mentioned  the  same  to  a  stranger,  who  happened  to  be 
present,  and  he  was  advised  by  the  stranger  to  give  notice  to  the 
company  therefor,  that  his  hands,  were  too  much  soiled  to  write,  so 
he  took  out  his  memorandum-l>ook  and  asked  the  man  to  write  for 
him  ;  that  the  man  did  write  at  his  (Morris')  dictation,  and  the  note 
was  then  put  in  a  stamped  envelope  and  sealed  by  witness  and  di- 
rected to  the  agent  of  the  Houston  and  Texas  Central  R.  B.,  at 
Waco ;  that  witness  saw  an  old  friend  of  his  by  the  name  of  Bond, 
and  who  was  yardmaster  at  Fort  Worth  of  the  Missouri  Pacific 
Ky.,  standing  some  distance  ofi,  and  he  (witness^  went  to  Bond 
and  handed  nim  the  letter,  and  asked  him  to  mail  it ;  that  he  did 
not  tell  Bond  its  contents,  nor  did  Bond  know  its  contents ;  that 
be  (witness)  left  with  lys  train  a  few  minutes  afterward,  and  does 
not  know  whether  or  not  Bond  mailed  the  letter ;  that  witness  did 
not  mail  the  letter  in  person  because  he  did  not  have  time  to  do  bo 
before  the  train  left. 

Bond  was  not  introduced  as  a  witness  on  the  trial  of  the  case, 
either  in  person  or  by  deposition,  to  prove  that  he  had  mailed  the 
letter,  and  defendant  proved  by  the  witness,  Gibson,  its  station 
agent  at  Waco,  that  he  never  had  received  any  notice  in  writing, 
or  otherwise,  from  the  plaintiff,  in  regard  to  the  cattle,  or  any  dam- 
age thereto,  or  claim  therefor. 

We  are  of  opinion  that  the  evidence  wholly  fails  to  show  that 
such  notice  in  writing  was  ever  given  by  the  plaintiff  to  the  de- 
fendant, or  any  of  its  officers,  agents  or  servants,  in  compliance 
with  his  stipulation  in  the  contract. 

We  are  further  of  opinion  that  there  is  no  evidence  o{  a  l^al 
character  which  would  warrant  the  jury  in  finding  that  the  cattle 
had  in  fact  lost  flesh  and  weight  from  Albany,  the  place  of  ship- 
ment, to  Chicago,  the  place  of  destination.  At  Chicago  the  cattle 
were  weighed,  but  the  testimony,  neither  of  the  weigher  nor  of  the 
clerk  who  took  down  the  weights  in  Chicago,  was  adduced  on  the 
trial,  and  this  certainly  was  the  best  evidence  to  prove  the  weights 
at  Chicago.  Because  the  verdict  and  judgment  are  not  supported 
by  the  evidence  the  judgment  is  reversed  and  the  cause  remanded* 

Beversed  and  remanded. 

Limitation  of  Time  witiiin  wiiicli  Ciaim  for  Damages  Mutt  be  Presented. 
— Ck>nditionB  have  frequently  been  sustained  in  contracts  of  carriage  requir- 
ing claims  for  damages  to  be  presented  within  a  certain  time.  Southern  £x- 
?Te88  Co.  e.  Caperton,  44  Ala.  101;  Portor  e.  Southern  Express  Co.,  4  S.  GL 
35 ;  Westcott  e.  Fargo,  61  N.  T.  45d;  Place  e.  Union  Bzpnss  Co.,  2  Hilton, 
19;  .Capehart  v.  SeabcMtrd,  etc.,  B.  Co.,  77  K.  C.  955;  Weir  e.  Bzpress  Co^  5 
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Phila.  856;  Southern  Bxpress  Co.  v,  Hunnicutt,'  64  Miss.  666;  Adams  Ex« 

fress  Co.  9.  Beaflan,  29  Ind.  21 ;  United  States  Express  Co.  v.  Harris,  61  Ind, 
d7;  Squire  «.  N.  Y.  Central  R.  Co.,  98  Mass.  289;  South  &  N.  Ala.  R.  Co. 
«.  Henlein,  62  Ala.  606;  Newburger  v.  Express  Co.,  6  Phila.  174;  Macklin  9, 
ISew  Jersey  Steamboat  Co.,  7  Abb.  Pr.  (N.  S.)  229;  Browning  v.  Long  Island 
S.  Co.,  2  Daly,  117;  Christian  «.  St.  Paul,  etc.,  R.  Co.,  20  Minn.  21. 

As  to  such  conditions  in  contracts  for  the  carriage  of  live  stock,  see  Gog- 
flin  «.  Kansas,  etc.,  B.  Co.,  12  Cas.  416;  Rice  v.  Elansas,  etc.,  R  Co.,  68  Mo. 
314;  Oxley  t,  St  Louis,  etc.,  R  Co.,  65  Mo.  629. 


SlflDEB 
V. 

Adams  Express  Co. 

(77  Minowri  BeporUy  528.) 


The  plaintiiE,  haying  sold  land  as  agent  of  the  owner  and  received  the 
purchase  money,  delivered  the  latter  to  an  express  company  for  transporta- 
tion to  the  owner.  It  was  lost  in  transit.  Mdd^  that  the  plaintiff  could 
maintain  an  action  for  its  recovery.  He  was  the  *' trustee  of  an  express 
tnut,'*  within  the  meaning  of  section  8463,  Revised  Statutes  1879. 

Appeal  from  Oedar  Oircnit  Conrt. 

This  was  a  suit  by  Henry  J.  Snider  to  recover  damages  for  fail- 
ure to  deliver  money  alleged  to  have  been  placed  in  the  care  of  the 
express  company  for  transportation.  At  the  trial  plaintiff  ^ve 
evidence  tending  to  show  that,  as  agent  for  his  brother  AnSrew 
Snider  and  his  sister  Lonisa  J.  Snider  and  several  other  persona, 
he  sold  a  tract  of  land  and  received  the  purchase  money ;  that  he 
divided  this  money  according  to  the  interest  of  each,  put  the  share 
of  e;ich  into  an  envelope  by  itself,  marking  the  envelope  with  the 
name  of  the  owner,  and  placed  them  all  in  a  large  envelope ;  that 
he  then  deposited  the  latter  with  the  express  company  with  direc- 
tions to  deliver  the  same  to  said  Andrew  Snider,  taking  a  receipt  in 
the  nsual  form  and  paying  charges  of  transportation  with  money 
reserved  out  of  the  fund ;  that  all  the  beneficiaries  lived  in  the 
flame  town  ;  that  the  package  was  duly  delivered  to  said  Andrew, 
but  upon  being  opened  the  envelope  containing  the  share  of  said 
liOuisa  was  found  to  be  missing.  This  was  the  money  sued  for. 
The  court  sustained  a  demurrer  to  this  evidence,  and  plaintiff  took 
a  non-suit  with  leave  to  move  to  set  the  same  aside.  In  due  time 
this  motion  was  made  and  overruled,  and  plaintiff  brought  this 
appeal 

£.  £.  Kimball  and  E.  J.  Smith  for  appellant. 

Plaintiff  is  the  proper  party  to  bring  this  suit.  Defendant 
agreed  with  him  to  convey  the  money  safely,  and  from  him  re- 
odved  the  fee  therefor.    Blanchard  v.  JPage,  8  Gray,  281 ;  Hooper 
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t^.  Bailroad  Co.,  37  Wis.  81 ;  s.  c.,  9  Am.  Bep.  439 ;  Sonthem  Ex- 
press Co.  V.  Craft,  49  Miss.  48D ;  s.  c,  19  Am.  Rep.  4;  Grionell  v. 
Schmidt,  2  Sandf.  706 ;  Bobbins  v.  Devefill,  20  Wis.  148 ;  Joseph 
V.  Enox,  3  Camp.  320 ;  Danlop  v.  Lambert,  6  CI.  &  Fin.  600 ; 
Davis  V.  Harness,  39  Ohio  St.  332 ;  s.  c,  22  Am.  L.  Reg.  213. 
His  right  of  action  on  the  contract  is  not  affected  by  the  provis- 
ion of  the  code  which  requires  every  action  to  be  brought  in  the 
name  of  the  real  party  in  interest.  The  consignor  is  a  party  in  in- 
terest to  the  contract,  and  it  does  not  lie  in  the  carrier,  who  made 
the  contract  with  him,  to  say,  on  a  breach  of  it,  that  he  is  not  en- 
titled to  recover  the  damage,  unless  it  be  shown  that  the  consignee 
objects,  for  without  that  it  will  be  presumed  that  the  action  was 
oomenced  and  prosecuted  with  the  knowledge  and  consent  of  the 
consignee,  and  for  his  benefit.  The  consignor  is  by  the  operation 
of  the  rule  regarded  as  a  trustee  of  an  express  trust,  like  a  factor 
or  other  mercantile /agent,  who  contracts  in  his  own  name  on  be- 
half of  his  principal.  Denver,  etc.,  R.  R.  Co.  v.  Frame  (Supt. 
Ct.  Colorado),  16  Cent.  L.  J.  337;  s.  c,  1  Denver  L.  J.  66. 

The  consignee,  Andrew  Snider,  had  and  has  no  possible  interest 
in  the  subject  matter  of  this  suit.  He  was  not  a  party  to  the  con- 
tract of  carria^,  and  had  he  received  the  money  sent  to  him,  he 
would  simply  have  been  charged  with  the  duty  of  delivering  it  to 
Louisa  to  whom  it  belonged,  according  to  the  instructions  sent  by 
plaintiff.  On  the  other  Hand,  Louisa  never  authorized  the  money 
to  be  sent  in  any  way.  Plaintiff  assumed  all  risk  of  loss,  and 
Louisa  could  maintain  an  action  against  him  for  the  money.  There- 
fore he  is  the  real  party  in  interest  here.  Stewart  v.  Frazier,  5 
Ala.  114 ;  Kowing  v.  Manly,  49  N.  Y.  192 ;  s.  c,  10  Am.  Rep. 
846 ;  Jenkins  v.  Bacon,  111  Mass.  373;  s.  c,  15  Am.  Rep.  33. 

Blair  &  Perry  for  respondent. 

Plaintiff  is  not  the  trustee  of  an  express  trust.  An  express 
trust  is  created  by  an  instrument  that  points  out  directly  ana  ex- 
pressly the  property,  persons  and  purposes  of  the  trust.  And  as 
they  are  directly  declared  by  the  parties  there  can  never  be  a  con- 
troversy whether  they  exist  or  not.  Such  a  trust  cannot  be  proved 
by  parol,  and  can  only  be  created  by  writing.  Perry  on  Trusts 
(3  Ed.),  §§  24,  79,  82.  "  Louisa  J.  Snider  is  the  real  party  in  inter- 
est, and  the  suit  should  have  been  brought  in  her  name.  Williams 
V.  Whitlock,  14  Mo.  553  ;  Hutchings  v.  Blackford,  35  Mo.  285 ; 
Weise  v.  Gerner,  42  Mo.  527 ;  Wallhormfechtel  v.  Dobyns,  32 
Mo.  310 ;  State  v.  Anderson,  5  Kas.  115 ;  Railroad  Co.  v.  Wheaton, 
7  Kas.  232;  Coffman  v.  Parker,  11  Kas.  12;  States.  Jefferson  Co., 

11  Kas.  66 ;  Humphreys  v,  Keith,  11  Kas.  108 ;  Schnier  v.  Fay, 

12  Mo.  184;  Crowell  v.  Ward,  16  Kas.  60.  The  person  for 
whose  use  a  contract  for  carriage  is  made  is  the  proper  one  to  sue 
for  its  breach,  though  it  is  not  made  with  him.  Angell  on  Car- 
riers, §§  495, 497,  506 ;  Hooper  v.  Raiboad  Co.,  27  Wis.  81 ;  Magru- 
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der  V.  Oage,  33  Md.  344 ;  s.  c,  3  Am.  Rep.  177 ;  Krnlder  v.  Elli- 
son, 47  NT  Y.  37 ;  s.  c,  7  Am.  Rep.  402  ;  Thompson  v.  Fargo,  49 
N.  T.  188 ;  B.  c,  10  Am.  Rep.  342. 

SmawooD,  J.— The  controlUng  question  in  this  case  is,  whether 
the  plaintifi  is  the  proper  party  to  sue,  the  answer  denying  that  he 
is  the  proper  party. 

It  is  qaite  clear  from  the  testimony,  that  the  plaintiff  was  acting 
as  the  agent  of  his  sister,  Lonisa  J.  Snider,  in  collecting  and  for- 
warding the  money  arising  from  the  sale  of  her  interest  in  the  land. 
The  contract  with  the  defendant  company,  for  the  transmission 
of  the  money,  for  the  loss  of  which  suit  is  now  brought,  was  made 
by  plaintiff,  in  his  own  name,  without  mention  of  any  one  as  be- 
neficiary of  such  contract.  If  so,  then  it  was  competent  for  the 
agent,  with  whom  the  contract  was  actally  made,  to  sue  in  his  own 
name,  or  for  his  undisclosed  principal,  with  whom  in  point  of  law 
the  contract  was  made,  to  sue  in  her  own  name.  Cothay  v.  Fen- 
nell,  10  B.  &  C.  671 ;  s.  c,  21  E.  C.  L.  146 ;  Story  on  Agency,  §§ 
160,  270,  and  cases  cited ;  Ferris  v.  Thaw,  72  Mo.  446.  In  Blan- 
chard  v.  Page,  8  Gray,  281,  the  same  view  as  that  just  announced 
is  stated,  and  it  is  there  held  after  an  extensive  and  elaborate  re- 
view of  the  authorities,  by  Shaw,  0.  J.,  that  a  consignor  was  the 
proper  party  to  sue,  though  having  neither  a  general  nor  special 
property  in  the  goods. 

But  it  is  urged  that  under  the  code  the  action  must  be  "  prose- 
cuted in  the  name  of  the  real  party  in  interest."  R.  S.  1870.  §  3462. 
But  there  are  exceptions  to  this  rule,  expressly  made  in  the  section 
quoted,  and  set  forth  in  the  section  following.  Among  those  ex- 
ceptions is  that  of  a  trustee  of  an  express  trust,  who  may  sue  in 
his  own  name,  without  joining  with  nim  the  person  for  whose 
benefit  the  suit  is  prosecuted.  In  the  language  of  the  section  re- 
ferred to,  "  A  trustee  of  an  express  trust,  within  the  meaning  of 
this  section,  shall  be  construed  to  include  a  person  with  whom,  or 
in  whoee  name,  a  contract  is  made  for  the  benefit  of  another." 

It  is  claimed  by  counsel  for  defendant  that  there  is  no  express 
trust  in  the  case,  because  such  trust  mnst  point  out  with  precision 
the  subject,  the  persons  and  the  purposes  of  the  trust,  cannot  be 
proved  by  parol,  and  can  only  be  manifested  or  proved  by  some 
writing.  Whatever  of  truth  there  may  be  in  this  position  regard- 
ing trusts  as  to  realty,  it  is  not  true  regarding  personal  property ; 
for  such  property  is  not  within  the  terms  of  the  statute,  and  such 
trusts,  consequently,  may  be  declared  and  proved  by  parol.  The 
point  has  been  so  decided  inferentially  in  England,  and  directly 
decided  in  this  way  in  this  country.  1  terry  on  Trusts,  §  86,  and 
cases  cited. 

But  we  need  not  search  the  text  books  in  the  endeavor  to  main- 
tain in  the  present  instance  that  the  plaintiff  is  the  trustee  of  an 
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express  trust,  since,  nnder  the  terms  of  the  statute,  the  dream- 
stances  of  this  case  endow  him  with  all  the  attributes  pertaining  to 
that  character :  (1)  He  is  the  person  with  whom,  and  in  wliose 
name,  the  contract  now  in  suit  was  made.  (2)  He  made  the 
contract  for  the  benefit  of  another,  as  shown  by  the  evidence 
adduced. 

It  was  held  at  an  earljr  day  in  this  State,  that  a  party  to 
whom  a  note  had  been  assigned  merely  for  the  purpose  of  col- 
lection, was  the  ''  real  party  in  interest,"  within  tne  meanin^^  <d 
the  statute ;  that  the  assignment  created  in  the  assignee  the  Teffal 
interest  and  thereby  he  became  the  proper  party  to  sue.  Webb 
V,  Morgw,  14  Mo.  429.  This  ruling  was  followed  in  the  similar 
case  of^eattie  v.  Lett,  28  Mo.  596,  where  the  one  just  mentioned 
was  approvingly  cited  and  followed,  and  the  remark  made  that  the 
assignees  had  the  right  to  maintain  an  action  on  the  note  in  their 
own  names,  '^  because  they  were  the  trustees  of  an  express  trust, 
and  had  the  legal  title  to  the  note."  So,  also,  in  Simmons  v,  Belt^ 
86  Mo.  461,  in  similar  circumstances,  the  above  case  was  cited 
with  approbation ;  and  in  Nicolay  v.  Fritschle,  40  Mo.  67,  where 
it  was  neld  that  though  the  sum  mentioned  in  the  note  was  not 
due  the  plaintijS,  yet  that  he  being  the  payee  mentioned  therein ; 
having  possession  of  the  notes  and  the  legal  title  thereto,  that  be 
had  such  an  interest  as  authorized  him  to  sue ;  that  if  die  notea 
were  impressed  with  a  trust  in  his  hands,  that  trust  could  Bubee- 
qnently  oe  asserted ;  that  the  fact  that  such  a  trust  existed  consti- 
tuted no  defence  to  the  action,  and  that  a  judgment  was  pioperty 
rendered  as  if  for  want  of  an  answer,  where  the  answer  set  ap  the 
facts  aforesaid. 

Now,  if  a  contract  originally  made  in  the  name  of  another,  by 
an  assignment  thereof,  which  confers  no  beneficial  interest— 
which  makes  the  party  to  whom  made  the  mere  naked  depository 
of  the  legal  title — can  endow  the  assignee  with  rights  as  the  real 
party  in  interest — can  clothe  him  with  the  attributes  of  a  trustee 
of  an  express  tmst-aasuredlv  a  pafty  with  whom,  and  in  whose 
name  the  contract  was  originally  made,  for  the  benefit  of  another, 
should  encounter  no  legal  obstacle  in  maintaining  an  action  in  his 
own  name  on  the  contract  thus  made.  And  so  the  point  has  been 
ruled ;  as  in  the  case  where  a  written  contract  was  made  with  an 
administrator  of  an  estate,  and  upon  his  resignation  as  such,  action 
being  brought  by  the  administrator  de  bonis  non,  it  was  ruled  that 
under  the  new  code  of  procedure,  the  contract,  if  made  with  the 
original  administrator  for  the  benefit  of  the  estate,  he,  as  the 
trustee  of  an  express  trust,  was  the  proper  party  to  sue.  Harney 
V.  Dutcher,  15  Mo.  89.  And  in  Bogers  v.  Gx)snell,  61  Mo.  466, 
it  was  held,  that  under  the  statute  the  party  in  whose  name  a  con- 
tract was  made,  for  the  benefit  of  anotner,  might  maintain  action 
upon  it,  being  the  trustee  of  an  express  trust,  and  that  the  bene- 
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ficiary  might,  ako,  do  the  like,  as  a  recovery  by  either  wonld  be  a 
bar  to  another  action  by  the  other.  See,  also.  Bliss  on  Code 
Plead.,  §§  45,  46. 

It  only  remains  to  say  that  the  plaintiff  can  maintain  his  action. 
Therefore,  judgment  reversed  and  cause  remanded.     All  concur. 

When  Consignor  may  Sue  for  Loss  of  Goods. — When  it  appears  that  the 
title  to  the  goods  entrusted  to  the  carrier  remains  entirely  in  the  consignor, 
lie  is  tiie  proper  party  to  bring  suit  in  case  of  loss  or  injury.  W.  &  A.  K.  R. 
Co.  e.  Kelly.  1  Head.  158;  O'Neill  e.  Raihroad  Co.,  60  N.  Y.  188. 

When  Consignee  may  Sue. — Ordinarily,  however,  the  delivery  to  the 
carrier  is  presumed  to  carry  the  title  with  it,  and  the  consignee  is  therefore 
generally  the  sole  person  entitled  to  bring  suit.  Everett  v.  Baltus,  16  Wend. 
474;  Canfield  s.  Northern  R.  Co.,  18  Barb.  586;  Bonner  e.  Harsh,  10  Sm.  A 
IL  876;  White  e.  Yann,  6  Humph.  70;  Gwyn  e.  Richmond,  etc.,  R.  Co.,  6 
Am.  &  Eng.  R.  R  Cas.  452. 

Hie  ^neral  principle  is  that  the  party  in  whom  the  beneficial  inteteet  la 
nested  IS  the  proper  party  to  bring  suit. 


JoNBS 

V. 

QiLAND  Trttke  By.  Ca 

(74  Maine  Reports,  856.) 


In  aa  action  for  damages  against  a  railroad  company  for  unreasonable 
delay  in  the  transportation  of  merchandise  where  a  portion  of  such  un- 
ressonable  delay  occurred  more  than  six  years  prior  to  the  date  of  the  writ 
and  continued  so  that  a  portion  of  the  delay  was  within  the  six  years :  Eeld^ 
That  whatever  damage  was  occasioned  by  such  delay  as  occurred  more  than 
liz  years  before  the  commencement  of  the  suit  was  barred,  but  such  damage 
as  was  occasioned  by  inexcusable  delay  within  that  time  was  recoverable. 

On  exceptions. 

An  action  on  the  case  bronght  by  the  surviving  partners  of  the 
firm  of  Blake,  Jones  &  Co.,  to  recover  damages  for  unreason- 
able delay  in  the  transportation  of  several  lots  of  flour,  amounting 
in  all  to  four  thousand  two  hundred  and  twelve  barrels,  shipped 
over  the  defendants'  road  in  the  fall  of  1866.  Of  this  quantity 
twelve  hundred  barrels  arrived  at  destination  subsequent  to  De- 
cember 24,  1866. 

The  writ  was  dated  December  24.  1872.  The  plea  was  general 
issue  and  statute  of  limitations.  The  verdict  was  for  two  thou- 
sand and  forty-seven  dollars,  and  defendants  alleged  exceptions. 

The  opinion  states  the  material  facts. 

Charles  F.  Libbey,  for  the  plaintiflfs,  cited,  upon  the  question 
considered  in  the  opinion  :  Betts  v.  Korris,  21  Maine,  324 ;  Bank 
of  Hartford  County  v.  Waterman,  26  Conn.  324 ;  Hardy  v.  Byle, 
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9  B.  and  C.  608 ;  Brotherton  f>.  Wood,  3  Brod.  and  Bing.  4  (54  E. 
C.  L.) ;  Angell,  Lim.  (6th  ed.)  820, 321 ;  2  Eedf .  Bys.  (4th  ed.)  14. 

J.  and  E.  M.  Band,  for  the  defendants. 

It  appears  that  all  the  flonr  was  (from  some  canse  which  de- 
fendants are  now  unable  to  explain)  a  Ions  time  in  transit.  It 
should  have  arrived  and  been  delivered  to  plaintiffs  in  the  month 
of  October,  1866,  except  two  lots  due  November  9  and  17.  We 
submit  that  the  plaintiffs'  several  causes  of  action  accrued  at  the 
expiration  of  the  time  when  the  several  lots' of  flour  ought  to  have 
arrived;  that  all  accrued  prior  to  November  20,  1866.  Yet 
plaintifib  did  not  commence  their  action  until  December  24,  1872, 
more  than  six  years  after  their  several  causes  of  action  accrued. 
And  that  their  entire  claim  is  barred  by  the  statute  of  limitatiouB. 

We  think  it  is  quite  clear  that  plaintiffs'  cause  of  action  accrued 
at  the  expiration  of  a  reasonable  time  for  the  transportation  and 
delivery  of  the  flour ;  that  they  could  then  have  commenced  their 
action ;  and  that  the  failure  to  commence  an  action  within  six 
years  of  such  expiration  bars  all  claim.  That  such  is  the  well- 
settled  law.  The  elementary  works  all  lay  it  down  as  a  settled 
principle  that  the  cause  of  action  arises  immediately  on  the  hap- 
pening of  the  default,  and  is  not  postponed  to  the  damage  thereby 
occasioned ;  that  the  statate  begins  to  run  from  the  breadi  of  duly, 
and  not  from  the  damage  thereby  occasioned. 

If  one  is  guilty  of  negligence  whereby  injury  occurs,  six  years 
from  time  of  neglect  will  bar  the  action,  although  the  injury  has 
occurred  within  the  six  years.  3  Parsons,  Contracts,  part  2, 
sec.  6. 

In  Wilcox  V.  Plummer,  4  Peters,  172,  the  court  say,  the  ques- 
tion is  whether  the  statute  runs  from  the  time  the  action  accrued, 
or  from  the  time  that  the  damage  is  developed  or  becomes  definite. 
And  court  say,  it  is  well  settled  that  it  runs  from  time  action 
accrued.  See  also,  Angell  on  Limit,  sees.  42,  136, 137,  141,  and 
cases  there  cited ;  Battley  v,  Faulkner,  3,  B.  and  A.  288. 

Plaintiffs  were  not  obliged  to  receive  the  flour  after  the  expira- 
tion of  a  reasonable  time  for  its  transportation  and  delivery ; — 
could  immediately  have  sued  for  its  value, — ^and  its  receipt  after- 
ward would  have  affected  amount  of  damage.  Suppose  flour  never 
had  arrived  and  never  been  delivered ;  when  would  plaintiffs  have 
had  a  right  of  action?  We  apprehend,  at  the  expiration  of  a 
reasonable  time  for  its  transportation  and  delivery. 

Walton,  J. — The  only  question  is  whether  the  plaintiffs'  claim 
is  barred  by  the  statute  of  limitations.  It  is  a  claim  to  recover 
damages  for  delay  in  the  transportation  of  flour.  The  plaintifb 
shipped  several  lots  of  flour  during  the  fall  of  1866.  All  of  it 
ultimately  arrived  and  was  delivered  to  the  plaintiffs ;  but  none  of 
it  arrived  in  season.    Some  of  it  arrived  more  and  some  of  it 


0ABBIEB8 — DELIVEBY.  267 

less  than  six  years  before  the  commencement  of  the  snit.  The 
plain tifib  concede  that  their  claim  for  damans,  with  respect  to 
BO  mnch  of  the  flonr  as  arrived  more  than  six  years  before  the 
commencement  of  the  snit,  is  barred.  The  defendants  claim  that 
it  is  barred  with  respect  to  the  remainder,  because  the  delay  had 
become  unreasonable,  and,  consequently,  a  right  of  action  had 
accrued,  more  than  six  years  beiore  tne  commencement  of  the 
Bait.  They  contend  that  the  subsequent  delay — that  is,  the  delay 
within  six  years— Tcan  have  no  other  effect  than  to  enhance  the 
damages.  The  plaintiffs,  on  the  contrary,  contend  that  the  wron^ 
was  a  continuing  one;  and  that,  it  having  been  continued  till 
within  six  years  of  the  commencement  of  the  suit,  the  action  is 
maintainable. 

We  think  the  plaintiffs'  view  is  the  correct  one.  It  must  be 
remembered  that  the  defendants  had  possession  of  the  plaintiffs' 
propertv.  So  long  as  it  was  negligently  withheld,  so  long«the 
plaintiffs  were  wrongfully  deprived  of  the  use  of  it.  It  is  not  a 
case  where  the  wrong  is  complete  as  soon  as  the  delay  becomes 
unreasonable.  It  is  not  a  case  where  the  lapse  of  time  only  makes 
manifest  the  injury  which  had  before  been  committed.  It  is  the 
case  of  a  continuing  wrong.  Every  day's  delay  may  be  the  cause 
of  additional  damage.  Every  day's  continuance  of  the  delay,  like 
the  continuance  of  a  nuisance,  or  the  continuance  of  a  trespass,  by 
occasioning  new  damage,  creates  a  new  cause  of  action.  One 
day's  delay  may  occasion  little  or  no  damage.  Another  day's 
delay  may  create  great  damage.  Whatever  damage  is  occasioned 
by  such  delays  as  occurred  more  than  six  years  before  the  com- 
mencement of  the  suit,  is,  of  course,  barred.  But  such  damage  as 
has  been  occasioned  by  inexcusable  delays  within  that  time,  may, 
we  think,  be  recovered.  Such,  in  substance,  was  the  ruling  of  the 
]udse  who  presided  at  the  trial.    We  think  the  ruling  was  correct. 

&ceptions  overruled. 

Judgment  on  the  verdict. 


South  and  Nobth  Alabama  B.  B.  Oa 

V. 

Wood. 

(71  Aloibcma  BeporU,  215.) 

Where,  in  an  action  against  a  railroad  company,  as  a  common  carrier,  to 
recover  damages  for  the  failure  to  deliver  a  quantity  of  com  received  by  it 
for  transportation  to  a  designated  point  on  the  road,  at  which  there  was 
neither  oepot  nor  agent,  it  was  shown  that  the  com  was  received  by  the 
company  and  transported  in  good  condition  to  the  place  of  destination,  and 
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the  car  in  which  it  was  shipped,  was  placed  on  a  side-track  for  the  con- 
signee, where  it  remained  for  sereral  days,  with  no  one  in  charge  o£,  or  pro* 
tecting  it,  and  that  when  the  corn  was  taken  from  the  car  and  measured, 
there  was  a  deficiency  in  quantity,  hM,  that  the  burden  of  proof  was  on 
the  plaintiff  to  show  that  the  loss  occurred  between  the  time  when  the  com 
was  received  by  the  company,  and  the  time  when  the  car  containing  it  was 
left  on  the  side-track,  that  being,  under  the  facts  of  this  case,  a  aeliTery, 
and  not  on  the  defendant  to  show  that  the  loss  occurred  after  the  car  waf 
placed  on  the  side-track. 

Charges  to  the  jury  should  be  given  in  reference  to  the  tecdeociea  of  tbi 
testimony,  and  should  be  construed  in  the  light  thereof. 

Appeal  from  Blonnt  Circuit  Conrt. 

This  case  was  before  this  coart  at  a  former  term,  and  is  re- 
ported. Sooth  &  North  Ala.  R.  R.  Co.  v.  Wood,  66  Ala.  167 ; 
8.  c,  9  Am.  &  Eng.  R.  R.  Cas.  419.  It  was  an  action  brought  by 
the  appellee  against  the  appellant,  a  railroad  corporation,  to  re- 
cover damages  for  the  failure  to  deliver  seventj-nve  bofihels  of 
com  in  the  shuck,  alleged  to  have  been  delivered  to  it  for  trans- 
portation. The  defendant  pleaded  to  the  general  issue,  '^  in  short 
Dj  consent,  with  leave  to  five  in  evidence  anv  special  matter  which 
might  be  good,  if  properly  and  well  pleaded  ;  '^  and  the  cause  was 
tried  on  issue  joined  tnereon,  the  trial  resulting  in  a  verdict  and 
judgment  for  the  appellee.  The  facts  sufficiently  appear  in  the 
opinion. 

Thos.  G.  Jones  and  Rice  &  Wiley  for  appellant 

Hamill  &  Dickinson  contra. 

Stone,  J. — In  the  general  charge  given  to  the  jury  in  the  pres- 
ent case,  they  were  informed  that  the  liability  of  the  railroad  ter- 
minated when  the  car,  containing  the  corn,  was  delivered  at  the 
point  of  destination.  The  testimony  shows  that  the  agreed  place 
of  delivery  was  Smith's  mills,  a  private  siding,  and  not  a  station 
on  the  road.  No  one  was  there,  or  expected  to  be  there,  to  re- 
ceive the  corn.  The  testimony  tends  to  show  that  the  car,  con- 
taining the  corn,  stood  on  the  siding  at  Smith's  mill  as  much  as 
seven  or  eight  days,  where  no  one  was  in  charge  of  it,  or  protect- 
ing it.  ^  The  testimony  tends  to  show,  also,  and  the  jury  so  found, 
that  when  the  corn  was  received  by  the  railroad  company,  there 
were  three  hundred  bushels,  and  that  when  it  came  to  be  measured 
out  there  were  only  two  hundred  and  twenty-four  50-100  bushels. 
With  the  finding  of  the  jnry,  or  whether  the  evidence  justified 
it,  we  have  nothmg  to  do.  There  are  rules  for  ascertainmg  how 
many  bushels  of  com,  in  the  condition  this  was  in,  a  car  of  given 
dimensions  would  hold,  and,  of  course,  for  ascertaining  how  much 
would  half  fill  it,  or  fill  it  two  thirds  full.  But,  as  we  have  said, 
we  have  nothing  to  do  with  these  questions.  The  jury  found 
there  was  a  loss,  and  we  can  only  inquire  whether  the  law  tor  their 
government  was  correctly  given  in  charge  to  them.    The  court, 
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among  other  things,  charged  the  jury,  that  "  in  the  case  of  goods 
delivered  to  common  carriers,  for  carriage,  when  there  is  a  loss  or 
damage  of  the  goods,  the  burden  of  proof  is  always  on  the  carrier, 
to  show  that  his  liability  terminated  before  the  loss  or  damage  in 
question  occurred."  Bearing  in  mind  that  the  liability  of  the 
railroad,  as  a  carrier,  terminated  when  the  car  was  left  at  Smith's 
mill,  the  effect  of  this  charge  was  to  tell  the  jury,  as  an  independ- 
ent proposition,  that  the  burden  was  on  the  railroad,  to  prove  that 
the  quantity  of  corn  was  in  the  car  when  it  was  left  on  the  side- 
track .  and  this,  without  any  predicate  of  proof,  or  fact,  that  the 
quantity  in  the  car  was  then  deficient ;  in  other  words,  that  if  the 
proof  showed  there  were  three  hundred  bushels  when  the  railroad 
received  tlie  corn,  then  the  liability  of  the  railroad  was  fixed,  un- 
less it,  the  railroad,  proved  it  delivered  three  hundred  bushels. 
Thus  construed,  the  only  fact  necessary  to  be  proved  by  the  plain- 
tiff, according  to  the  charge,  was,  that  the  railroad  received  the 
corn.  The  burden  would  then  shift,  and  the  railroad  would  be 
required  to  prove,  either  that  the  corn  was  not  lost  or  abstracted 
while  in  its  possession,  or  that  it  was  lost  after  the  car  left  its  pos- 
Bession  by  being  placed  on  the  side-track. 

In  ordinary  cases,  freight  received  by  a  railroad,  for  transportar 
tion,  is  to  be  delivered  at  one  of  its  stations.  The  road  having  an 
agent  at  such  station,  who  receives  the  freight  from  the  train,  and 
dehvers  it  to  the  consignee,  there  will,  ordinarily,  be  little  or  no 
contest  over  the  matter  of  delivery.  There  being,  in  such  case,  no 
intermediary  agency,  the  question  of  delivery  vel  non  is  one  of 
rimple,  naked  fact,  and  susceptible  of  easy  proof.  Hence,  few 
controversies  are  likely  to  arise  on  that  question.  But  when,  as 
in  this  case,  there  is  an  intervening  period  oetween  the  time  when 
the  railroad  rightfully  parts  with  the  possession,  and  the  con- 
signee takes  actual  control — a  time  when  no  one  exercises  actual 
watch  and  ward  over  the  freight — ^it  is  not  unreasonable  that  dis- 
putes should  arise,  as  to  when  the  loss  did  actually  occur.  It  be- 
eomes  material  to  inquire,  what  proof  it  was  necessary  for  the 
plaintiff  to  make,  before  the  onus  was  shifted  to  the  defendant. 
Speaking  on  this  subject,  Greenleaf,  in  his  work  on  Evidence 
(vol.  2, §213),  says:  "If  the  loss  or  non-delivery  of  the  goods  is 
alleged,  the  plaintiff  must  give  some  evidence  in  support  of  the 
allegation,  notwithstanding  its  negative  character."  in  Hutchin- 
son^ excellent  treatise  on  Carriers  (§  7&d^,  the  principle  is  thus 
expressed :  *^  Although  the  claim  of  the  plaintiff,  in  an  action  for 
the  loss  of  the  goods,  mav  rest  upon  negligence,  or  non-feasance, 
and  not  upon  a  positive  misfeasance,  and  would,  therefore,  seem  to 
require  proof  of  a  negative  character,  the  burden  of  showing  the 
loss  is  unquestionably  upon  him,  and  he  must  give  some  proof  of 
the  aUe^ation  of  the  loss,  notwithstanding  its  negative  character ; 
and  if  it  be  out  of  his  power  to  show  positively  the  loss  of  the 
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ffoods,  he  mnst  at  least  show  ench  circnmBtances  as  would  create 
me  inference  against  the  defendant  that  they  had  been  lost ;  as, 
for  instance,  that  they  had  been  bailed  to  the  carrier  a  snfScient 
length  of  time  to  be  transported  to  their  destination,  and  had  not 
been  there  received  or  delivered  to  the  person  entitled  to  them,  to 
whom  thev  were  consigned."  As  thus  stated,  the  law  casts  on  the 
plaintiff  the  duty  of  proving  non-delivery.  Woodbury  v,  Friuk, 
14  111.  279. 

We  think  much  light  is  shed  on  this  question,  by  the  rule  which 
obtains  where  freight  is  received  by  one  railroad  company,  to  be 
transported  over  its  road,  and  then  delivered  to  another  line  run- 
ning in  continuation,  and,  possibly,  to  be  delivered  successively 
from  road  to  road,  until  it  reaches  its  destination.     We  do  not 

giinsay  the  rule,  that  when  the  road  receiving  such  freight  stipu- 
tes  for  its  delivery  at  the  point  of  destination,  althou^  beyond . 
the  terminus  of  its  road,  then  the  owner  or  consignee  can  hold 
the  first  road  responsible  for  the  non-delivery  at  the  point  of  des- 
tination, no  matter  on  which  intervening  road  the  loss  occurred* 
Mobile  &  Oirard  R  R  Co.  v.  Copeland,  63  Ala.  219.  But  when, 
by  the  terms  of  the  contract,  the  receiving  railroad  stipulates  to 
transport  to  its  terminus,  and  there  to  dehver  to  another  line  run- 
ning in  continuation,  and  that  to  another,  and  so  on,  as  the 
case  may  be,  the  rule  is  dijSerent.  If  there  is  a  failure  to  deliver 
the  goods  at  the  point  of  destination,  that,  without  more,  casts  the 
onus  on  neither  railroad  to  account  for  the  loss.  To  recover 
against  the  road  receiving  the  freight  with  such  conditions,  the 
plaintiff  must  go  further,  and  prove  a  failure,  of  such  receiving 
road  to  deliver  to  the  next  succeeding  road ;  and  if  the  suit  be 
against  either  of  the  other  railroads,  the  plaintiff  must  prove 
both  a  receipt  of  the  freight,  and  a  failure  to  deliver  it,  either  to 
the  next  succeeding  line,  or  at  the  point  of  destination,  as  the  case 
may  be.  Less  than  this  does  not  niahe  a  prima  facie  case  against 
either  railroad  company.  Hutch,  on  Cfarriers,  §8  106,  108,  759. 
In  Midland  Ry.  Co.  v.  Bromley,  33  Eng.  Law  &  Eq,  235,  the  suit 
was  against  the  receiving  railway  company,  whose  duty,  imder  the 
contract,  was  to  deliver  the  portmanteau,  the  subject  of  the  suit,  to 
another  connecting  railway  company,  the  latter  company  to  de- 
liver it  at  the  point  of  destination.  The  portmanteau  was  lost, 
and  did  not  reacn  the  point  of  destination.  The  cause  was  heard 
in  the  court  of  Common  Pleas,  and  the  judges  delivered  their 
opinions  seriatim.  Jervis,  C.  J.,  said :  ^^  It  it  [the  portmanteau] 
was  stolen,  or  lost,  by  the  Midland  Ky.  Co.,  then  the  defendant's 
contract  was  not  performed ;  but,  if  it  was  stolen  or  lost  bv  the 
Bristol  &  Exeter  Kv.  Co.,  then  it  was  performed.    The  evidence 

? reduced  at  the  trial  is  consistent  with  each  of  these  suppositions, 
t  is  as  consistent  with  the  evidence  that  the  portmanteau  was  lost 
or  stolen  by. the  one  company,  as.  by  the  other;  and  therefore  I 
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think  there  was  nothing  to  go  to  the  jnry/'  Creswell,  J.,  said : 
^  The  plaintiff  has  not  given  any  evidence  of  negligence  on  the 
part  oi  defendant's  servants."  Williams,  J.,  said :  "  It  lay  on 
the  plaintifE  to  have  given  some  proof  of  a  non-delivery  to  the 
Bristol  &  Exeter  By.  Co."  The  language  of  Crowder,  J.,  was  : 
''  The  onus  was  on  the  plaintiff  to  show  that  there  had  not  been 
a  delivery  of  the  portmanteau."  See,  also,  Gilbart  v.  Dale,  5 
Adolph.  &  Ell.  548 ;  Griffiths  v.  Lee,  1  Car.  &  P.  110 ;  Anchor 
Line  v.  Dater,  68  111.  369  ;  Chic.  &  N.  W.  R.  K  v.  Northern  Line 
Packet  Co.,  70  111.  217. 

In  this  very  case,  the  court  had  charged  the  jury,  "  that  the 
burden  of  proof  was  on  the  plaintiff,  to  show  that  ne  delivered  the 
com  to  the  defendant,  which  he  claims  damages  for  in  his  suit, 
and  that  such  com  was  not  delivered  by  defendant  to  the  con- 
signee, at  the  point  of  destination."  This  charge  recognizes  the 
doctrine,  that  the  onus  is  on  the  plaintiff  to  prove  non-aelivery  to 
the  consignee.  Charges  to  the  jury  should  be  given  in  reference 
to  the  tendencies  of  the  testimony,  and  should  be  construed  in 
the  li^ht  thoreof.  Thus  construing  the  charge  first  above  copied, 
we  hold  the  Circuit  Court  erred  m  holding,  by  necessary  impU- 
(Sition,  that  the  burden  was  on  the  defendant,  to  prove  that  the 
com — the  entire  three  hundred  bushels  received — were  in  the  car 
when  it  was  delivered  by  being  left  on  the  side-track  at  Smith's 
mill.  As  to  this  question,  under  the  contract  and  facts  shown  in 
this  case,  it  was  the  duty  of  the  plaintiff,  and  the  burden  was  his, 
to  satisfy  the  jury,  that  the  loss  or  abstraction  had  occurred  while 
the  car  was  in  the  control  of  the  railroad  employees;  in  other 
words,  that  the  road  had  not  delivered  all  the  com  it  received  from 
the  shipper.  By  delivery,  we  mean,  placing  the  car  containing  the 
com  on  the  side-track  agreed  on. 

It  may  be  supposed  me  rule  here  declared  operates  very  hardlv 
on  the  consignee,  because  it  requires  him  to  make  proof  which 
is  negative  in  its  nature.  The  opposite  rule  would  apparently 
operate  with  equal  oppression  on  the  railroad.  These  reflections 
may  suggest  the  impolicy  of  making  contracts  which  are  so  liable 
to  lead  to  misunderstandings,  and  to  litigation.  They  can  not 
justify  the  overthrow  or  disregard  of  great  legal  principles,  which 
are  sanctioned  and  fortified  by  such  distinguished  names.     The 

Juestion  of  delivery  vel  non,  or  when  the  loss,  if  there  was  a  loss, 
id  occur,  was  and  is  one  for  the  jury  to  determine.  They  must 
form  their  opinion  and  verdict  from  the  facts  and  circumstances 
in  evidence.  In  this,  they  but  perform  a  service  often  cast  upon 
them,  of  determining  disputed  controversies  on  testimony  that  is 
not,  or  may  not  be  positive,  or  convincing  beyond  reasonable 
doubt.  Satisfactory  conviction  is  the  measure  oi  proof  required 
in  civil  causes. 
We  are  aware  that,  in  the  rulings  above,  acute  criticism  may 
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dificover  a  seeming  discrepancy  between  our  ruling  when  this  case 
was  formerly  before  ns,  and  tne. present  opinion.  See  opinion  in 
this  case  on  former  appeal,  66  Ala.  167.  The  principle  there 
stated  is  strictly  applicaole  to  a  case  where  freight  is  delivered, 
bat  is  found  in  a  broken  or  damaged  condition.  In  such  case,  the 
onus  is  evidently  on  the  carrier  to  exculpate  itself  from  all  blame 
in  the  matter  of  the  break  or  damage.  But  in  this  case  the  ques- 
tion rests  on  different  principles.  The  question  is  the  non-delivery 
of  the  corn — not  the  condition  in  which  it  was  delivered.  On 
this  question,  as  we  have  shown  above,  the  onus  is  on  the  plaintifE 
primarily  to  make  some  proof  of  the  non-delivery.  This  question, 
as  we  have  shown,  being  a  subordinate  one,  and  of  easy  proof 
when  the  freight  is  delivered  at  a  depot,  becomes  very  material 
when  the  freight  is  delivered  at  a  private  siding,  as  in  this  case. 
Keversed  and  remanded. 

Termination  of  Liability  as  Carrier — ^The  extraordinary  liability  of  a 
railroad  company  as  a  common  carrier  extends  imtil  the  consignee  has  had 
a  reasonable  time  according  to  the  custom  of  business  to  inspect  and  remove 
the  goods.  Finney  v.  First  Div.  St.  Paul  A  Pac.  R.  Ck>.,  10  Minn.  261; 
Leavenworth,  L.  AG.  R.  R.  Co.  v.  Moris,  16  Elans.  338;  Winslow  e.  Ver- 
mont, etc.,  R.  R.  Co.,  42  Vt.  700;  Shenk  v.  Phila.  Steam  Propeller  Co.,  60 
Pa.  St.  109;  Chicago,  etc.,  R.  Co. «.  Bensley,  69  111.  630;  Lamb  e.  Camden 
&  Amboy  R.  R.  Co.,  2  Daly  (N.  T.^  454;  Spears  e.  Spartenbere  Union,  etc, 
R.  R.  Co.,  11  S.  C.  158;  Thompson  v.  Boston  &  Providence  K.  R.  Co.,  10 
Mete.  472;  Alabama  &  Tenn.  R.  R.  Co.  v.  Kidd,  35  Ala.  (N.  S.)  209;  Union 
Express  Co.  i>.  Onleman,  92  Pa.  St.  323;  Burlington  <ft  M.  R  R.  Co.,  and 
note,  infra,  with  cases  cited. 

Liability  as  Warehouseman. — If  the  consignee  fails  to  do  his  duty  as  to 
the  removal  of  the  goods,  the  carrier  may  store  them  and  is  thereafter  liable 
as  a  warehouseman  only.  McCarty  v.  New  York  &  Erie  R.  Co.,  30  Pa.  St 
247;  Mohr  «.  Chicago,  etc.,  R.  Co.,  40  Iowa,  579;  Stowe  v.  New  York,  etc, 
R.  R.,  113  Mass.  521;  Dimmick  v,  Milwaukee  &  St.  Paul  R  Co.,  18  Wiac 
471 ;  Nicholas  e.  N.  Y.  Central  R.  R  Co.,  9  Am.  &  Eng.  R  R  Caa.  108; 
McEinney  e.  Jewett,  9  Am.  &  Eng.  R  R  Cas.  249. 
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V. 

Abmb. 

(AOwnM  Oau,  Ifebroiba.    JShfomiber  18,  1888.) 

Certain  household  goods  were  carried  by  a  railway  to  H.,  in  this  State, 
reaching  that  point  on  November  14,  1879,  and  were  placed  in  the  com- 
pany's aepot.  Soon  afterwards  the  owner  called  for  the  goods,  but  was  in- 
formed by  the  agent  that  they  had  not  arrived.  Certedn  fnends  of  the  owner, 
at  his  request,  also,  on  the  nineteenth,  twentieth,  and  about  the  twenty- 
second  of  that  month,  made  a  similar  inquiry  of  the  agenti  and  ware  intern- 
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ed  that  the  goods  had  not  been  receiyed.  The  depot  was  burned  November 
24,  1879,  and  the  g^ods  destroyed.  The  custom  of  the  railway  company  was 
to  give  notice  through  the  mail,  to  all  persons  who  are  not  regular  shippers, 
of  the  arrival  of  their  goods;  but  no  such  notice  was  sent  to  the  consignee 
in  this  case:  Beld,  that  the  railroad  company  was  liable  for  the  value  of  the 
goods. 

EsBOK  from  Adams  County. 

T.  M.  Marquett  and  A.  M.  Post  for  plaintiflE. 

Tanner  &  Oapp  for  defendant 

Maxwell,  J. — The  defendant  in  error  bronght  an  action  in  the 
district  court  of  Adams  connty  to  recover  the  value  of  certain 
household  goods  shipped  by  him  from  AUerton,  Iowa,  to  Hastings, 
in  this  State,  which  were  destroyed  *by  fire  in  the  depot  at  &e 
latter  place  on  the  night  of  November  24,  1879.  The  railroad 
company,  in  its  answer,  states  that  the  goods  arrived  at  Hastings 
on  tne  15th  of  November,  1879,  and  that  Arms  was  immediateh" 
notified  by  letter,  through  die  post-office  at  Hastings,  of  such 
arrival ;  and  that  on  the  18th  of  tne  month  the  goods  were  placed 
iu  the  warehouse  at  said  station,  and  held  by  said  company  as 
warehousemen.  On  the  trial  of  the  cause  in  the  court  below  a 
verdict  for  $160  was  returned,  upon  which  judgment  was  rendered. 
The  errors  assiCTed  in  this  court  relate  to  the  giving  and  refusing 
instructions,  which  will  be  considered  in  their  order. 

It  appears  from  the  testimony*  that  the  goods  in  questions  ar* 
rived  at  Hastings  on  the  night  of  November  14,  1879  ;  that  Arms 
had  just  removed  to  this  State,  and  resided  about  thii1;y  miles  from 
Hastings ;  that  some  time  after  the  arrival  of  the  goods,  but  be- 
fore their  destruction,  Arms  called  at  the  Burlington  &  Missouri 
depot  in  Hastings  and  inquired  for  the  goods,  stating  that  they 
needed  them  very  much,  and  was  informed  by  the  agent  that  no 
such  goods  were  there ;  that  he  then  requested  the  agent  to  take 
his  address  and  notify  him  through  the  mail  of  the  arrival  of  the 
^oods ;  that  Anns  requested  one  S.  £.  Morse,  a  resident  of  Hast- 
ings, ^^  to  watch  the  depot "  at  that  place,  and,  as  soon  as  the  goods 
arrived,  take  them  out  to  him.  Morse  called  at  the  depot  on  the 
19th  of  that  month,  and  on  inquiring  for  the  goods  was  informed 
that  they  were  not  there.  He  mquired  again  in  two  or  three  davs 
thereafter,  and  received  the  same  answer.  One  Miller  also,  at  tne 
request  of  Arms,  called  at  the  depot  in  Hastings  between  7  and  9 
o'clock  in  the  evening  of  the  19th  of  November,  1879,  and  in- 
quired for  the  goods  in  question,  and  was  informed  that  they  had 
not  been  received.  He  called  again  on  the  20th  and  inquired  again 
for  the  goods,  and  was  told  that  they  were  not  there.  This  testi- 
mony is  not  denied,  even  by  inference,  the  a^nt  saying  that  he 
does  not  remember.  It  also  appears,  from  uie  company's  own 
testimony,  that  its  custom  was  to  notify  all  persons  wno  were  not 
16  A  A;  S.  R  Cas.— 18 
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regular  shippers,  by  mail,  of  the  arrival  of  goods,  bnt  fails  to  i^how 
that  notice  was  sent  in  this  case. 

The  railroad  asked  the  couit  to  give  the  following  instmction, 
which  was  refused  :  ^'  The  party  who  ships  goods  is  bound  to  take 
notice  of  the  time,  by  the  usual  mode  and  route  of  the  shipping 
the  same,  when  they  would  arrive  at  the  place  of  destination,  and 
it  is  the  duty  of  the  shipper  to  applv  for  his  goods  within  a  reason- 
able time  alter  their  arrival  ana  take  the  same  away.  Therefore, 
if  the  jury  find  from  the  evidence  that  said  goods  were  shipped 
from  AUerton,  in  Iowa,  and  that,  by  the  ordinary  mode  of  shipping, 
they  would  have  arrived  on  or  about  the  14th  of  November,  1879 ; 
and  vou  further  find  that  they  did  arrive  on  the  14th  day  of  No- 
vember, 1879,  and  were  then  stored  in  defendant's  store  or  ware- 
house, and  that  plaintiff  failed  to  apply  for  and  get  his  goods  and 
chattels  until  after  they  were  bum^  on  the  24th  of  November, — 
you  will  find  that  the  defendant  is  not  to  blame  for  not  delivering 
up  said  goods  to  plaintiff ;  and  the  mere  fact  that  he  sent  one 
Miller  and  one  Morse  to  inquire  whether  the  ffoods  were  there  or 
not,  will  make  no  difference,  unless  he  had  autnorized  one  or  both 
to  pay  the  charges  on  the  same  and  receive  the  goods  in  question." 
The  refusal  to  give  this  instruction  is  now  assigned  for  error.  It 
is  sufficient  to  say  that  the  instruction  asked  is  not  applicable  to 
the  testimony.  The  plaintiff  below  required  the  ^oods,  as  he  states 
in  his  testimony,  *Wery  badly,",  being  necessary  nousehold  goods, 
and,  by  himself  or  agents,  made  inqmries  almost  daily  between  the 
time  of  their  arrival  at  Hasting  and  their  destruction  by  fire,  and 
received  the  invariable  answer  by  those  in  charge  of  the  depot  that 
the  ^oods  were  not  there.  There  was  therefore  no  question  as  to 
the  failure  of  Arms  to  apply  for  the  goods  to  submit  to  the  jury. 
And  even  if  Morse  and  Miller  did  not  have  the  money  or  propose 
to  pay  the  charges  on  the  goods,  of  which  there  is  no  t^timony, 
ana  take  them  away,  still  it  was  the  duty  of  the  agent  to  state  to 
them,  in  answer  to  their  inquiries,  the  facts  in  regard  to  the  goods 
being  then  at  the  depot.  There  is  no  error,  therefore,  in  the  re- 
fusalto  give  the  instruction. 

The  court  also  refused  to  ^ve  the  fourth  instruction  asked  for 
by  the  railroad  company,  which  is  as  follows :  "  The  following  is 
a  part  of  the  contract  introduced  in  evidence  by  the  plaintiff  in 
this  case,  to  wit :  All  articles  of  freight  arriving  at  their  destip- 
ation  must  be  taken  away  in  twenty-four  hours  after  bein^  unloaded 
from  the  cars,  the  company  reserving  the  right  of  placing  tne  same  in 
store  at  the  risk  and  expense  of  the  owner,  if  they  see  fit,  after  the 
lapse  of  that  time.  If  the  jury  find  from  the  evidence  that  the  goods 
did  arrive  at  the  place  of  destination  on  or  about  the  14th  of  Novem- 
ber, 1879,  or  even  as  late  as  the  20th  of  said  month ;  and  if  you  further 
find  that  they  were  not  taken  away  by  the  plaintiff,  or  some  one 
for  him,  within  twenty-four  hours  after  being  so  unloaded, — ^then 
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yon  will  find  that  thej  were,  according  to  said  contract,  held  at  the 
risk  of  the  plaintiff,  and  if  they  were  destroyed  the  loss  would  be 
the  lose  of  the  plaintiff,  and  not  the  loss  of  the  defendant,  and  the 
defendant  would  not  be  liable."  It  was  proposed  by  this  instruc- 
tion to  submit  to  the  jury  a  number  of  questions  having  ho  per- 
tinency to  the  question  at  issue.  The  testimony  shows  that  the 
custom  of  the  agents  of  the  plaintiff  in  error,  at  Hastings,  was  to 
notify  through  the  mail  all  persons  who  were  not  regular  shippers 
of  the  arrival  of  their  ^oods.  The  proof  fails  to  snow  that  any 
such  notice  was  sent  to  Arms,  and  he  was  unable,  by  persistent  in- 
quiry by  himself  and  agents,  to  ascertain  that  the  goods  had  ar-. 
nved.  Such  being  the  condition  of  the  testimony,  it  would  seem 
like  a  burlesque  to  instruct  the  jury  in  effect  that  he  must  lose  the 
goods  because  he  failed  to  take  them  away, — ^goods  which  bad 
been  received  ten  days  before  their  destruction,  and  were  in  the 
custody  of  the  agents,  but  which  they  persistently  denied  the  re- 
ceipt of.  The  liability  of  the  railroad  continued  until  the  notice 
haa  been  given  and  a  reasonable  time  had  intervened  to  pei^t  of 
their  removal.  There  was  no  error,  therefore,  in  refi^sing  to  give 
the  instruction.  !No  particular  objection  has  been  pointed  out  to 
the  instructions  given  by  the  court  on  its  own  motion,  and  they 
seem  to  have  been  quite  favorable  to  the  plaintiff  in  error. 

The  verdict  is  fully  supported  by  the  evidence,  and  is  right,  and 
the  judgment  is  affirmed. 

Notion  of  Arrival  of  Qoodsi — According  to  some  authorities  the  carrier  is 
bound  to  notify  the  consignee  of  the  arrival  of  eoods  when  he  is  not  on  hand 
to  receive  them.  Shermans.  Hudson  River  R.  K.  Co.,  64  N.  T.  254;  Spears 
•.  Spartenburg  Union,  etc.,  R  R.  Co.,  11  8.  0.  158;  Union  Express  Co.  v. 
Ohleman,  92  Fa.  St.  828.  But  see  South.  &  North.  Ala.  R.  R.  Co.  v.  Wood,  9 
Am.  &Eng.  R.  R  Gas.  419. 

Failure  of  Consignee  to  Receive  and  Take  Away  Qoods. — Where  a  con- 
dgnee  has  been  notified  of  the  arrival  of  the  goods,  or  is  held  bound  in  law 
to  take  notice  of  that  fact,  and  fails,  notwithstanding,  to  receive  the  goods 
and  take  them  away  within  a  reasonable  time,  the  carrier  may  store  them 
and  thenceforth  may  make  the  charges  and  assumes  the  lesponsibilities  of  a 
warehouseman  only.  Mohr  v,  Chicago,  etc.,  R.  R.  Co.,  40 Iowa,  579;  Roths- 
child «.  Michigan,  etc.,  R.  R.  Co.,  69  III.  164;  Stowe  v.  New  York,  etc.,  R.  R 
Co.,  118  Mass.  521 ;  Billiard  v.  Wilmington  &  W.  R  R.  Co.  6  Jones  L.  848; 
Smith  V.  Nashua  &  L.  R.  R  Co.,27N.  H.86;  Illinois  Central  R  R.  Co.  V.Alex- 
ander, 20111.28;  Dinunick  v.  Milwaukee  &  St.  Paul  R  R  Co.,  18  Wise.  471; 
McCarty  «.  New  York  &  Erie  R  R.  Co. ,  80  Pa.  St.  247 ;  Rice  v,  Boston  &  Wor- 
cester R  R  Co.,  98  Mass.  212 ;  Cincinnati  &  Chicago  R.  R  Co.  v,  McCool, 
26  Ind.  141 ;  Northrop  «.  Syracuse  &  C.  R.  R  Co.,  5  Abb.  Pr.  (N.  S.)  425 ; 
Jackson  «.  Sacramento  &  R.R  Co.,  28  Cal.  269;  Judson  v  Western  R.  R  Co., 
4  Allen,  520;  Davis  v.  Michigan  S.,  etc.,  R  R  Co.,  20111.412;  Mobile,  etc., 
R  R  Co.  V,  Prewitt,  46  Ala.  (N.  S.)  68;  Ayres  v.  Morris  &  Essex  R  R  Co., 
6  Dutch.  898;  Norway  Plains  Co.  e.  Boston  &  Me.  R.  R  Co.,  1  Gray,  268; 
Alabama  &  Tenn.  R  R  Co.  v.  Eidd,  85  Ala.  (N.  S.)  209;  Winslow  v.  Ver- 
mont, etc.,  R  R  Co.,  42  Yt.  700;  Chicago,  etc.,  R  R  Co.  e.  Bensley,  69  III. 
680;  Leavenworth,  etc.,  R  R.  Co.  v.  Morris,  16  Eans.  888;  Pinney  v.  First 
Div.  St.  Paul  &  Pac.  R  R  Co..  19  Minn«  251 ;  Nicholas  o.  N.  Y.  Central  R. 
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R.  Co.,  0  Am.  A  Bng.  R  R.  Cas.  108;  McEiniiey  «.  Jewett,  9  Am.  A  Sue. 
R.  R.  Cas.  209;  Butler  v.  East  Tennessee,  etc.,  R.  R.  Co.,  0  Am.  &  Eng.  R. 
R  Cas.  249;  8.  &  N.  Ala.  R  R  Co.  «.  Wood,  9  Am.  &Eng.  R  R  Cas.  419; 
a.  c,  infra.  Unless,  indeed,  they  are  not  delivered,  as  in  the  principal  case, 
through  the  fault  of  the  carrier.    Faulkner  «.  Hart,  83  N.  T.  413. 


Nathan  Bbothebb 

V. 

Shivess. 

(71  AlOfoma  BeporU,  117.) 


An  asent  of  a  cosunon  carrier  is  not  only  held  to  good  faith  in  maldnff  « 
sale  under  the  statute,  of  packa^  held  for  freight,  but  also  to  reaaonaole 
diligence  in  ascertaining  and  giving  notice  of  the  contents  of  the  packagea. 

Reasonable  diligence  in  such  cases  requires  that  the  agent  must  examine  all 
•ztemal  iudicia  and  marks  on  or  about  the  packages,  and  all  other  sources  of 
information  reasonably  within  his  reach;  but  he  is  neither  required  nor 
authorized  to  break  or  open  the  packages  for  the  purpose  of  asoertaining 
their  contents. 

If  the  agent  knows  the  contents  of  the  packages,  or  has  good  reason  for 
believing  what  they  are,  and,  witholding  such  knowledge  or  well-founded 
belief,  he  makes  the  sale  to  a  favorite  having  superior  knowledge,  and  at  « 
nominal  price,  this  constitutes  a  fraud  which  subjects  the  perpetrators  to  an 
action  for  damages  at  the  suit  of  the  party  injured. 

Whether  Uie  agent  knew,  or  could  have  learned,  or  had  just  grounds  for 
believing  what  were  the  contents  of  the  packages,  and  whether  he  acted  in 
good  faith  in  giving  the  notice  prescribed  by  statute,  and  in  making  the  sale^ 
are  questions  n>r  the  jury  under  appropriate  instructions  from  the  court. 

Appeal  from  Hale  Circnit  Court. 

Tried  before  Hon.  George  H.  Craig. 

This  was  an  action  of  trover  brought  by  Nathan  Bros,  against 
J.  M.  Shivers  and  A.  M.  Fowlkes,  to  recover  damages  for  the 
alleged  conversion  of  two  barrels  containing  seventy  nine  17-100 
gallons  of  whiskey ;  was  commenced  on  80th  July,.  1879,  and  was 
tried  on  'the  plea  of  the  general  issue,  with  leave  to  give  in  evi- 
dence ^ny  sp^al  matter  of  defence,  the  trial  resulting  in  a  verdict 
and  judgment  for  the  plaintiffs. 

As  shown  by  the  bill  of  exceptions,  Nathan  Bros,  shipped  from 
Philadelphia,  Pennsylvania,  on  the  30th  March,  1878,  the  two  bar- 
rels of  whiskey  in  controversy,  consigned  to  A.  StoUenwerck,  at 
Greensboro,  Alabama.  At  that  time  the  Selma,  Marion  &  Mem- 
phis B.  B.,  a  connecting  line,  running  from  Marion  Junction,  in 
this  State,  to  Greensboro,  was  in  the  possession  of  the  defendant 
Fowlkes  as  receiver,  by  the  appointment  of  the  Chancerv  Court  of 
Perry  Oonntv,  and  was  by  him,  as  such  receiver,  operatea  as  a  com- 
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moD  carrier  nuder  the  orders  and  direction  of  said  court.  On  6th 
April,  1878,  the  whiskey  was  received  at  Marion  Junction  and 
transported  over  said  raihoad  to  Greensboro.  On  8th  April,  1878, 
the  consignee  was  notified  of  its  arrival,  and  of  the  charges  thereon ; 
but  he  refused  to  receive  it,  or  to  pay  the  charges,  on  the  ground 
he  had  never  ordered  it  consigned  to  him.  The  two  barrels  were 
described  in  the  ^'through  freight  list  or  bill  of  lading"  as  ^'3 
Bbls.  Wet."  No  demand  having  been  made  for  these  barrels,  and 
the  freight  not  having  been  paid  thereon.  Shivers,  acting  undef 
the  direction  of  Fowlkes,  on  the  4th  of  December,  1878,  adver- 
tised  them,  with  other  articles  held  for  charges,  for  sale  for  th9 

Eiyment  of  the  chams  thereon,  in  a  newspaper  published  at 
reensboro ;  and  on  the  3d  January,  1879,  the  day  appointed  for 
the  sale,  they  were  sold  by  Shivers  at  the  depot  at  Greensboro  at 
public  ontcrv,  and  were  bid  in  by  him  for  Fowlkes  at  $12.50,  th^ 
amount  of  tne  charges  and  expenses  of  sale.  In  the  advertisement 
of  tiie  sale  the  barrel  were  described  as  ^'  two  barrels,  wet,  consigned 
to  A.  Stollenwerck.' '  On  11th  January,  1879,  tne  two  barrels 
were  shipped  to  Marion,  Alabama,  for  Fowlkes,  and  on  the  same 
day  were  sold  by  him  to  a  party  at  Marion,  as  containing  fif  ^- 
•even  gallons  of  whiskey,  at  92.00  per  gallon.  The  whiskey  wan 
shown  to  have  been  worth  at  Greensboro  $8  per  gallon. 

The  plaintifE  also  introduced  evidence  tending  to  show  that  both 
defendants  knew  or  had  information  of  the  contents  of  the  bar^ 
rels  prior  to  the  sale.  Both  Shivers  and  Fowlkes  were  examined 
as  witnesses  on  their  own  behalf,  and  they  testified  that  they  had 
no  knowledge  of  the  contents  of  the  barrels  until  after  the  sale, 
Fowlkes  further  testifying  that  '^  his  information  in  respect  thereto 
was  confined  to  that  anorded  by  the  through  freight  list  or  bill  of 
lading  which  came  with  the  saia  property."  The  defendant  Shivers 
fnrtiior  testified  that  on  the  4th  of  December,  1878,  he  again  de- 
manded of  Stollenwerck,  the  consignee,  the  charges  due  on  the 
barrels,  and  that  Stellenworck  refused  to  pay  said  charges,  or  to 
receive  the  barrels,  ^'  and  gave  as  his  reasons  therefor  that  he  had 
never  ordered  them  to  be  shipped,  and  that  they  contained  8tu£E 
which  had  to  be  ^  doctored '  beiore  it  could  be  sold,  and  he  did  not 
wish  to  deal  in  it.  Until  this  conversation  witness  had  no  infor- 
mation of  the  nature  of  the  contents  of  said  barrels,  'except  such  as 
was  imparted  by  the  description  in  the  bill  of  lading  which  came 
with  them,  nor  did  he  know  that  Nathan  Bros,  were  the  consignors 
thereof.  Upon  hearing  that  they  were  consignors,  he  immediately, 
on  the  same  day,  gave  notice  to,  and  made  demand  on  them  for  said 
freight  and  charges  by  postal  card  mailed  to  them  at  Philadelphia." 
He  further  stated  tliat  he  saw  on  said  barrels  no  such  brands  as 
showed  their  contents  to  be  whiskey ;  that  whiskey  barrels  were 
very  frequently  used  for  the  shipment  of  other  liquids,  such  as 
mineral  water,  vinegar,  and  the  like,  and  that  the  brands  or  marks 
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on  snch  barrels  very  often  do  not  show  their  real  contents.  It 
was  also  shown  by  the  defendants  that  it  was  the  nflage  and  coBtom 
of  common  carriers,  in  advertising  freight  for  sale,  to  describe  it  as 
it  was  described  in  the  freight  list  or  bill  of  lading. 

Exceptions  were  reserved  bj  the  defendants  to  charges  given  by 
the  circnit  court,  and  to  charges  requested  by  them  and  reiosed  by 
the  Conrt.  The  rulings  of  me  circuit  court  in  its  i^structionB  to 
the  jury  are,  for  the  purposes  of  this  report,  sufficiently  stated  in 
the  opinion. 

Theo.  Seay  for  appellants.  (1)  The  sale  was  fair,  and  in  exact 
accordance  with  the  terms  of  the  statute  (Code  of  1876,  §  2141) ; 
and  the  sale  was  not  made  until  after  the  goods  had  been  Ijmg  in 
the  depot  for  over  six  months.  (2)  The  description  of  the  property 
in  the  advertisement  of  sale  was  the  only  description  that  ooold 
have  been  obtained  without  committing  a  conversion  of  plaiDtifiPs 
propertv ;  and  it  was  in  exact  accordance  with  the  bill  of  lading, 
and  with  a  well  recognized  and  established  custom.  (3)  If  the  law 
be  as  charged  by  the  court  below,  a  very  great  and  unnecessary 
hardship  rests  upon  common  carriers ;  the  requirement  that  every 
package  shall  be  examined,  and  the  responsibility  incurred  by  an 
inaccurate  d^ription  of  the  goods  woula  very  much  embarrass  the 
operation  of  common  carriers,  especially  in  the  centres  of  trade. 

Jas.  E.  Webb,  contra.  (1)  The  sale  of  the  whiskey  was  ill^al, 
because  a  carrier's  power  to  sell  goods  for  freight  is  purely  stata- 
tory.  Bedfield  on  Carriers,  §  283.  For  his  power  to  sell  the  car- 
rier must  rely  on  our  statutes.  Code  1876,  §§  2140-1.  This 
statute,  being  an  inroad  on  the  common  law,  must  be  strictly  cod- 
strued  and  strictly  pnrsned.  30  Ala.  591 ;  20  Ala.  189 ;  20  Ala. 
544 ;  19  Ala.  43.  (2)  The  sale  was  illegal,  becaase  no  advertise- 
ment describing  the  property  was  made.  The  advertisement  of 
"  two  barrels  wet"  did  not  convey  to  the  mind  of  bidders  the  least 
idea  as  to  the  character  of  what  was  to  be  sold.  The  purpose  of 
the  statue,  as  declared  in  Western  Eailroad  Co.  v.  Kembert,  60 
Ala.  25,  is  to  authorize  a  carrier  to  be  released  from  responsibility 
"  without  detriment  to  the  owners  or  consignee."  (3)  Trover  lies 
in  this  case.  See  2  Hilliard  on  Torts,  pp.  101  and  110  ;  21  Ver. 
204;  44  Maine,  491;  Eedf.  on  Carriers,  p.  220,  §  298;  Chandler 
V.  Belden,  18  John,  157;  Gracie  v.  Palmer,  8  Wheat,  605;  2 
Wait's  Act.  and  Def .  pp.  58  and  61 ;  Briggs  u  Boston  R.  B.  Co. 
6  Allen,  246 ;  33  Me.  438 ;  Angel  on  Carriers,  §  431,  p.  364,  and 
authorities  there  cited  ;  Redf .  on  Carriers,  §§  706,  710,  and  author- 
ities there  cited.  (4)  Nathan  Bros,  were  the  proper  parties  to  bring 
the  suit.  Angel  on  Carriers,  §  495,  note  6,  p.  414,  note  1,  jp.  41o, 
note  3  p.  415,  and  authorities  cited  ;  Swan  v.  Sheppard,  1 M.  &  B. 
224 ;  2  Hilliard  on  Torts,  pp.  443-4,  and  authorities  cited. 

Stonb,  J. — ^In  form,  the  railroad,  in  the  present  case,  appears  to 
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have  pnrsaed  the  letter  of  the  law,  in  the  matter  of  advertising 
and  aeiling  the  packages  or  barrels,  for  the  payment  of  the  freight 
chaiges.  w'e  say  the  railroad,  for  all  thb  was  the  act  of  the  rail- 
road, although  in  fact  done  through  its  agents  or  employees.  To 
the  railroad  corporation  the  frei^t  charges  were  due,  the  freight 
was  in  the  railroad's  depot,  and  the  corporation  only,  or  its  ap- 
pointee or  agent,  could  make  the  sale.  Corporations  act  by  their 
agents  or  officers.    Code  of  1876,  §§  2140  et  seq. 

Bat  in  making  snch  sale,  good  faith  and  reasonable  diligence 
mnst  be  observed.  The  agent  or  a^nts  entrusted  with  the  dntj, 
most  have  employed  reasonable  dili^nce  in  ascertaining  the  con- 
tents of  the  barrels:  and  if  they  had  information  of  what  the  con- 
tents were,  or  conla  have  acquired  such  information  with  reason- 
able diligence,  then  it  became  their  duty  to  give  notice  of  it,  so  as 
to  e£Eect  the  best  sale  they  could.  This  was  their  duty  to  the 
owners  of  the  freight,  and  to  the  railroad  corporation.  If,  know- 
ing the  contents  of  the  barrels,  or  having  good  reason  for  believ- 
ing what  they  were,  the  acent  selling  witnheld  such  knowledge,  or 
well  founded  belief,  and  the  effect  was  that  the  barrels  were  sold 
to  a  favorite,  having  superior  knowledge,  and  at  a  nominal  price, 
this  was  a  fraud  which  would  subject  tne  perpetrators  of  it  to  an 
action  for  the  damages,  at  the  suit  of  the  party  injured.  The  law 
will  not  sanction  or  excuse  such  faithlessness  in  an  agent.  Sarjeant 
V.  Blunt,  16  Johns.  74 ;  Wright  v.  Spencer,  1  Stew.  676. 

The  circuit  court  ruled,  m  this  case,  that  the  advertisement 
under  which  defendants  effected  the  sale  was  insufficient,  in  that  it 
did  not  describe  the  contents  of  the  barrels :  and  that  in  order  to 
give  a  proper  description,  ^^  the  defendants  had  the  right  to  exam- 
me  the  contents  of  tne  barrels."  The  description  given  in  the  ad- 
vertisement was  ^^  two  barrels  wet."  The  testimony  was,  that  this 
was  the  description  given  of  the  barrels  in  the  bill  of  lading  which 
accompanied  tnein.  We  feel  justified  in  inferring  that  this  descrip- 
tion was  intended  to  indicate  the  contents,  as  distinguished  from 
dry  barrels.  These  were  wet  ban-els,  in  the  classification  of  freight. 
In  two  respects  the  circuit  court  erred  :  First,  in  holding,  as  matter 
of  law,  that  the  advertisement  was  insufficient ;  and,  second,  in 
ruling  that  the  defendants  were  authorized  to  examine  the  con- 
tents of  the  barrels.  As  we  have  said,  reasonable  diligence  and 
good  faith  were  exacted.  Reasonable  diligence  implies  that  the 
agent  should  have  examined  all  external  indicia  and  marks,  the 
odor  of  the  barrels,  if  they  emitted  an  odor,  and  all  other  sources 
of  information,  reasonably  within  his  reach.  If,  from  these 
sources,  or  from  any  information  he  may  have  received,  he  knew, 
or  could  hare  known  the  contents  with  proximate  accuracy,  then 
his  conduct  in  advertising  as  he  did  was  culpable.  He  should 
have  informed  the  public  of  all  he  knew,  or  could  have  learned 
with  reasonable  diligence.    He  stood  in  the  relation  of  agent,  both 
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to  the  railroad  ooiporation  and  to  the  owner  of  the  barrels,  and  he 
owed  to  each  of  them  good  faith.  He  had  no  authority  to  open 
the  barrels  to  ascertain  their  contents.  Whether  he  acted  with 
reasonable  diligence  in  ascertaining  the  contents — whether  he 
knew,  conid  have  learned,  or  had  jnst  gronnds  for  believing  what 
were  the  contents,  and  whether  he  acted  in  good  faith  in  giving 
the  notice  and  making  the  sale,  were  questions  f<Nr  the  joir,  nndor 
appropriate  instructions  embodying  the  principles  above  declared. 

Shivers  testifies  he  bid  in  the  barrels  for  Fx>wlkes,  at  whose  in- 
stance he  advertised  and  made  the  sale.  Being  his  agent  or  em- 
ployee both  to  sell  and  buy,  we  need  not  inquire  as  to  the  8q[Mffate 
HabiHty  of  Fowlkes.  The  same  duties  and  liabilities  rested  on 
the  latter,  as  did  on  the  mere  instrument  by  which  he  effected  the 
sale. 

Reversed  and  remanded. 

Cnfbresmsnt  of  Carrisr's  Lisiit — ^A  carrier  cannot  independently  of  statute 
enforce  his  lien  for  freight  by  selling  the  goods.  Briggs  •.  Boston  A  Lowell 
B.  Co.,  6  Allen,  246;  fidiuiapolis  K.  Co.  •.  Hemdon,  81  DL  148;  Hunt  «. 
Haskell,  24  Me.  880;  Sullivan  o.  Park,  88  Me.  488;  Lecky  •.  McDwmot^ 
8  8.  &R  500.    See  Qa^ward  v.  Stevena,  8  Gray,  97. 
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V. 

(184  Ma$$aeku»au  BtporU,  88.) 

A  carrier,  having  a  lien  for  freight  upon  an  entire  cargo  of  coal,  deliveied 
a  portion  of  it,  on  the  order  of  the  consignee,  to  a  person  who  had  purchaaed 
the  whole  cargo  from  the  consignee.  Subsi^uently,  the  carrier,  on  the  arri- 
Tal  of  the  remainder  of  the  coal,  notified  the  purchaser  that  he  claimed  a  lien 
on  the  remainder  for  the  freight  of  the  entire  cargo,  and  ordered  him  not  to 
disturb  or  unload  it.  The  purchaser,  without  right,  appropriated  the  le- 
mainder  of  the  coal  to  his  own  use.  Held^  that  the  fact  of  such  taking  did 
not,  of  itself,  as  matter  of  law,  import  a  promise  on  the  part  of  the  purcnanor 
to  pay  to  the  carrier  the  freight  of  the  entire  cargo. 

F.  P.  Goulding  for  the  plaintiff. 

A.  J.  Bartholomew  &  F.  T.  Blackmer  for  the  defendant 

Morton,  C.  J. — The  material  facts  in  this  caae  are  as  follows :  The 
firm  of  William  Edwards's  Sons  bought  a  cargo  of  coal  in  New  Jer- 
sey, which  was  shipped  by  water  to  Norwich,  consigned  to  the 
order  of  the  seller.  At  Norwich  the  plaintiff  received  it  and  paid 
the  freight,  and  billed  the  coal  to  said  Edwards's  Sons  at  Sanoers- 
dale.     &fore  any  of  the  coal  arrived  at  Sandersdale,  Edwards's 
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Sons  fiold  it  to  the  defendants,  and  directed  the  plaintiff  to  deliver 
it  to  them.  The  plaintiff  accordingly  delivered  to  the  defendants, 
as  it  arrived,  all  ox  the  coal  except  nine  car  loads,  without  any  de- 
mand for  the  freight.  Befoi*e  tne  nine  car  loads  arrived  at  Sau- 
dersdale,  Edward^s  Sons  failed,  and  the  plaintiff  then  notified  in 
writinj^  the  defendants  '^  not  to  disturb  or  unload  from  the  cars  any 
part  of  the  coal  consigned  to  William  Edwards's  Sons,  as  the  freight 
and  charges  on  the  same  are  unpaid." 

Afterwards,  on  the  same  dav,  said  nine  cars  of  coal  arrived,  and 
the  plaintiff  placed  thera  on  tne  side  track  running  by  the  defend- 
ants coal  sheds,  where  it  had  been  the  custom  to  leave  cars  coi^ 
tainin^  coal  for  the  defendants,  and  the  defendants,  without  any 
authority  from  the  plaintiff,  unloaded  the  coal  into  their  sheds  and 
used  it  The  plaintiff  did  not  contend,  before  the  defendants  took 
the  nine  car  loads  of  coal,  that  the  defendants  were  personally  liable 
for  the  freight  upon  it,  and  the  defendants  did  not  understand  or 
believe  that  the  plaintiff  looked  to  them  for  said  freight ;  but  they 
were  notified  and  understood  that  the  plaintiff  claimed  a  lien  upon 
the  undelivered  coal  for  the  whole  freight  and  the  advances  upon 
the  whole  cargo,  and  did  not  intend  to  deliver  it  unless  such  freight 
and  advances  were  paid. 

The  declaration  has  three  counts.  The  first  two  may  be  treated 
as  one,  being  the  same  in  substance.  They  are  counts  in  contract, 
alleging  a  promise  of  the  defendants  to  pay  the  freight  and  charges 
upon  tne  whole  cargo.  The  third  is  a  count  in  tort  for  the  conver- 
mon  of  the  nine  car  loads. 


At  the  trial,  it  was  admitted  that  the  plaintiff  was  entitled  to 
cover  on  the  third  count ;  and  the  only  question  was  whether,  on 
the  foregoing  facts,  it  could  recover  on  the  counts  in  contract.  The 
plaintiff  asked  the  court  to  rule  that,  ^^  if  the  defendants,  being  the 
owners  of  said  coal  subject  to  the  lien,  took  the  coal,  having  notice 
that  the  plaintiff  claimed  a  lien  on  it  for  the  whole  freight  and  ad- 
vances, and  did  not  intend  to  deliver  it  to  the  defendants  unless 
they  paid  such  freight  and  advances,  a  promise  to  pay  such  freight 
and  charges  would  be  implied,  and  the  plaintiff  is  entitled  to  re- 
cover  on  nis  counts  in  contract."  The  court  refused  this  ruling, 
and,  the  case  being  tried  without  a  jury,  found  for  the  plaintiff  on 
the  count  in  tort  K>r  the  value  of  the  nine  car  loads. 

The  only  question  before  us  is  whether  the  superior  court  was 
justified  in  refusing  this  ruling.  In  other  words,  the  question 
IB  whether  the  defendants,  if  they  knew  that  the  plaintiff  claimed 
a  lien  upon  the  coal  for  the  whole  freight,  and  did  not  intend 
to  deliver  it  to  the  defendants  unless  they  paid  such  freight,  are 
conclusively  presumed,  as  matter  of  law,  to  have  promised  to 
pay  such  freight*  from  the  mere  fact  of  taking  the  coal.  It  is 
not  contended  that  there  was  any  express  promise  to  support 
the  counts  in  contract.     The  plaintiff  contracted  with  and  looked 
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was,  bj  said  Small,  at  the  time  it  was  received  for  Btorage,  mixed 
with  other  grain  of  same  grade  and  quality,  and  placed  in  a  bin  in 
the  elevator ;  snch  mixing  being  done  as  each  load  was  delivered 
bj  the  various  parties  hanling  the  same. 

^^  (8i)  That  at  the  time  of  storing  the  wheat  with  said  W.  K 
Small  no  agreement  was  made  as  to  whether  the  grain  shonld  be 
mixed  with  other  grain  or  kept  separate,  and  plaintiff  had  no 
knowledge  as  to  whether  the  grain  was  kept  separate  or  mixed. 

"  (4)  That  after  the  homing  of  this  wheat  the  pUintifi  broogbt 
a  suit  a^nst  the  said  Small  to  recover  for  the  value  of  the  wheat, 
such  snit  being  brought  in  the  district  court  of  Poweshiek  county, 
Iowa ;  and  such  proceedings  were  had  in  said  cause  that,  upon  m 
trial  had,  a  judgment  upon  the  merits  was  rendered  against  the 
plaintiff  for  costs.  A  copy  of  the  petition,  answer,  and  all  the 
pleadings  in  said  cause,  is  hereto  attached,  marked  Exhibit  A,  and 
made  a  part  hereof. 

^^  (6^  That  this  cause,  when  tried  and  decided,  was  never  ap- 
pealea,  and  the  judgment  entered  therein  was  a  final  one." 

The  above  are  a^eed  to  be  the  facts  in  this  case,  for  the  porpoee 
of  this  trial. 

The  pleadings  in  the  action  brought  by  the  plaintiff  against 
Small  to  recover  the  value  of  tlie  wheat,  show  that  the  plaintiff 
claimed  to  recover  of  Small  upon  the  ground  that  he  had  made  an 
actual  sale  of  the  property  to  him.  He  did  not  seek  to  recover 
upon  a  contract  for  storage  or  bailment.  Small  denied  that  there 
was  any  eontract  of  sale,  and  claimed  that  the  wheat  was  merely 
stored  with  him,  and  that  he  held  it  as  a  bailee  for  the  plaintiff. 

It  is  not  claimed  in  argument  that  the  defendant  was  not  in 
fault  in  communicating  the  fire  to  the  elevator.  In  the  case  of 
Small  V.  Chicago,  R.  I.  &  P.  R.  Co.,  65  Iowa,  582,  which  was 
an  action  to  recover  damages  for  the  destruction  of  property 
by  the  same  fire,  the  defendant  was  held  to  be  liable.  In  this 
action  the  question  of  original  liability  is  not  involved.  But 
the  defendant  claims  that  because  Small,  without  the  knowl- 
edge of  the  plaintiff,  mixed  plaintiff's  wheat  with  other  grain  of 
the  same  grade  and  quality,  that  the  act  of  Small  in  this  mixing  of 
the  grain  was  a  conversion  of  plaintiff^s  grain,  and  that  Small  was 
liable  to  the  plaintiff  for  the  value  thereof  by  reason  of  the  con- 
version. In  the  case  of  Sexton  v.  Graham,  53  Iowa,  181,  it  was 
held  that  where  a  warehouseman,  with  the  consent  of  the  own- 
er of  grain  of  the  same  grade  and  quality,  mixed  the  same  in  one 
common  mass,  the  owners  became  tenants  in  common  of  the 
entire  amount  in  store  of  like  quality;  and  a  majority  of  the 
court  held  that  this  tenancy  in  common  continues,  although  the 
entire  mass  in  store  may  be  changed  by  continued  additions  and 
subtractions. 

There  is  no  controversy  in  this  case  as  to  a  change  of  the  identity 
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of  the  grain,  for  it  is  conceded  that  the  wheat  which  the  plaintiff 
stored  was  destroyed  by  the  fire.  It  appears  from  the  agreed  state- 
ment of  facts  that  Small  did  not  mix  the  plaintifiPs  wheat  with 
his  own. .  The  elevator  was  being  operated  by  Small  for  storing 
and  shipping  grain,  and  as  each  load  of  wheat  was  delivered  by  var 
rions  parties  hanling  the  same  it  was  placed  in  the  same  bin  in  the 
elevator.  This  mingling  of  the  same  ^rade  and  quality  of  grain 
did  not  divest  any  of  the  owners. of  their  property  therein.  Each 
was  a  tenant  in  common  of  the  entire  mass,  and  was  entitled  to 
have  his  siiare  when  demanded.  While  it  is  tme,  as  claimed  by 
appellant,  that  the  conrt  cannot  take  judicial  notice  of  a  custom  to 
so  mix  and  mingle  such  property  by  warehousemen,  yet  a  court 
eaniiot  ignore  the  fact  that  the  grain  elevators  in  this  State  cannot 
be  operated  in  any  other  manner.  If  a  proprietor  of  an  elevator 
ehonld  be  required  to  store  each  farmer's  grain  in  a  separate  bin, 
and  for  failure  to  do  so  should  be  held  liaole  for  a  loss  of  the  grain 
by  fire,  the  business  of  stowing  grain  in  elevators  would  practically 
cease.  It  would  require  as  many  bins  as  there  are  depositors.  !Nor 
do  we  think  the  fact  that  the  grain  was  mixed  witn  other  grain 
without  the  knowledge  of  the  plaintiff  can  in  any  manner  affect  his 
rights.  Suppose  the  creditors  of  Small  had  attached  the  grain 
while  in  the  bin.  There  can  be  no  doubt  that  the  plaintiff  could 
have  maintained  replevin  and  recovered  the  grain  belonging  to 
him  from  the  common  mass.  The  mere  fact  of  an  admixture  of 
goods  of  the  same  grade  and  quality,  does  not  divest  the  owner  of 
his  property,  whether  the  active  done  with  or  without  his  knowl- 
edge,    bteams  9.  Baymond,  26  Wise.  74. 

In  2  Pars.  Cont.  136,  it  is  said  :  ^^  There  may  be  a  confusion  of 
goods  made  honestly,  when  the  goods  of  a  party  are  mingled  with 
the  goods  of  another  party  of  the  same  kind,  description  and  value; 
as  it  A  receives  10  bushels  of  com  from  B,  and,  with  no  wrongful 
purposes  mingles  them  with  com  of  his  own  of  the  same  kind. 
Here  there  is  a  confusion  of  ^oods  which,  in  one  sense,  is  perfect ; 
for  it  would  be  impossible  to  identify  a  single  grain  as  bdonging 
to  either  party.  But  for  all  practical  purposes  the  grain  of  one 
party  may  be  as  certainly  and  accurately  separated  from  the  erain 
of  me  other  party  by  measuring  ont  10  busnels,  as  the  horse  of  one 
might  be  separated  from  the  other  by  leading  him  out  of  the 
stable.  So,  m  this  case,  if  the  plaintiff  at  any  time  before  the  fire 
had  demanded  his  grain  from  Small,  it  could  have  been  separated 
from  the  common  mass  and  delivered  to  him,  and  he  would  have 
had  no  right  to  object  to  receiving  it  because  it  had  been,  without 
his  knovnedge,  mixed  with  other  wheat  of  like  quality.  There 
was,  therefore,  no  wrongful  conversion  of  the  grain  oy  Small. 
This  case  is  nnlike  the  case  of  Johnston  v.  Browne,  37  Iowa,  200, 
and  other  cases  in  this  conrt.  In  this  case  there  was  no  sale  of  the 
grain  by  Small,  and  no  agreement  nor  andentanding  that  he  should 
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sell  it  and  letam  grain  of  like  ffrade  and  quality.  The  agreed 
facts  in  this  case  show  that  Small  received  the  grain  as  a  bailee, 
and  that  it  was  actuallj  destroyed  by  fire. 

2.  It  is  claimed  that  as  the  plaintiff  elected  to  hold  Small  re- 
sponsible for  the  loss  of  his  grain  by  commencing  an  action  against 
him,  he  cannot  recover  of  the  defendant.  If  b^  the  agreed  state- 
ment of  facts  it  was  shown  that  Small  was  liable  to  the  plain- 
tiff there  might  be  merit  in  the  argument.  But  this  question  we 
need  not  determine,  because  we  do  not  think  Small  was  liable 
to  the  plaintiff.  His  liability  was  that  of  a  warehouseman  only, 
and  in  our  opinion  the  mixture  of  the  grain  was  not  a  wrongful 
conversion. 

3.  The  court  gave  judgment  for  fhe  plaintiff  for  the  value  of  the 
wheat,  with  interest  at  6  per  cent  per  annum  from  May  26,  1876. 
The  defendant,  in  a  motion  for  a  new  trial,  claimed  that  the  court 
erred  in  allowing  interest,  and  in  computing  the  interest,  and  that 
the  judgment  included  too  much  interest.  The  motion  was  over- 
ruled, and  this  ruling  of  the  court  is  assigned  as  error.  This  is  an 
action  to  recover  the  value  of  property  destroyed  by  the  negligence 
of  the  defendant.  The  amount  of  damages  is  capable  of  exact 
computation.  The  amount  for  which  the  defendant  is  liable  is  the 
value  of  the  wheat.  It  is  true,  it  is  not  what  is  called  liquidated 
damages.  But,  notwithstanding  it  is  unliquidated,  we  think  the 
court  did  not  err  in  allowing  interest. 

Indeed,  we  can  see  no  dinerence  between  this  case  and  the  case 
of  Mote  V.  Chicago  &  K.  W.  R.  B.,  27  Iowa,  22.  That  was  a  case 
where,  by  reason  of  the  negligence  of  the  defendant,  the  plaintiff's 
baggage  was  stolen  from  the  warehouse  of  the  defendant,  and  it 
was  held  that  interest  on  the  value  of  the  stolen  property  was  prop- 
erly allowed.  See,  also,  Sedg.  Dam.  476,  and  3  Pars.  Cont.  104. 
It  is  conceded,  however,  that  the  interest  assessed  was  $33.43  in 
excess  of  the  actual  amount  due,  and  the  plaintiff  now  offers  to  re- 
mit the  same.  The  amount  of  the  judgment  will  be  reduced  to 
that  extent,  and  as  the  question  of  an  excess  of  interest  was  made 
and  presented  to  the  court  below  in  the  motion  for  a  new  trial,  and 
the  same  was  overruled,  the  plaintiff  will  pay  the  cost  of  this  ap- 
peal. 

Modified  and  affirmed. 

Admixture  of  Qoods. — Where  the  goods  of  one  person  are  mixed  indk- 
eriminately  with  those  of  another  so  that  separation  is  impossible,  the  le- 
spective  owners  are  to  be  considered  as  tenants  in  common  of  the  whole  mass. 
Sexton  «.  Graham,  58  Iowa,  181;  Oushinff  «.  Breed,  14  Alien,  876;  Bryant 
^.  Clifford.  18  Mete.  188;  Keller  v.  Godwin,  111  Mass.  490;  Win^te  0. 
Smith,  20  Me.  287;  Pratt  v.  Bryant,  20  Vt.  888;  Forbes  v.  Fitchbnrg  R.  Co., 
9  Am.  &  Ene.  R  R.  Gas.  80. 

But  see  Ryder  0.  Hathaway,  21  Pick.  298;  Stephenaon  9.  little,  10 
lfich.488. 
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NoBTHEBN  R.  B.  Ck>.  et  aL 

(8  Ontario  BepcrU,  C.  P.  Dw.  92.) 

Hie  plaintiiZy  who  Ured  at  Meaf  ord,  sold  a  quantity  of  barley  by  sample  to 
one  D,  a  brewer  in  Toronto,  and  shipped  same  by  the  defendants'  railway, 
eonsigned  to  D  at  Brock  street,  signinp^  a  consignment  note  and  receiving  a 
shippmg  receipt  from  the  company,  which  sti^alated  that  such  receipt  should 
not  be  transferable,  but  that  as  to  grain  consi^ed  to  defendants'  eleyator  at 
Toronto  defendants  would  grant  a  negotiable  receipt,  and  was  subject  to 
certain  conditions,  set  out  below.  The  barley  was  duly  carried  to  Toronto 
and  warehoused  by  defendants  in  their  elevator  there,  under,  as  they  con- 
tended, the  riffht  conferred  therefor  by  the  conditions ;  and  they  then  ten- 
dered grain  ofthe  same  grade  as  plaintiff's,  which  D  refused  to  accept. 

Hda^  that  the  consignment  note  and  shipping  receipt,  which  constituted 
flie  contract  between  the  parties,  showed  that  a  distinction  was  made  between 
grain  consigned  to  the  defendants'  elevator  and  other  grain ;  the  conditions 
as  to  warehousing,  set  out  below,  being  only  applicable  to  the  former,  and 
that  the  plaintiff  was  therefore  entitled  to  recover  the  damages  sustained  by 
the  non-aelivery  of  the  specific  grain  shipped. 

STATEMENT  OF  OLAIM. 

1.  The  plaintiff,  who  ie  a  farmer  residing  in  the  township  of 
Saint  Vincent,  in  the  connty  of  Grey,  agreed  with  one  Sobert 
Davies  to  sell  him  a  car  load  of  barley,  according  to  a  sample  of 
barley  with  which  he  supplied  Davies. 

2.  In  order  to  carry  out  his  agreement  for  the  sale  of  the  barley, 
the  plaintiff,  on  the  20th  day  of  November,  1882,  delivered  at 
Meaford  to  the  defendants,,  wno  are  carriers  of  goods  for  hire,  one 
car  load  of  barley,  in  car  number  2252  of  the  defendants,  contain- 
ing about  550  bushels,  consigned  to  said  Sobert  Davies,  to  be  by 
them  safely  and  carefully  carried  for  hire  for  the  plaintiff  from 
Meaford  to  Brock  street  freight  shed,  Toronto,  and  there  delivered 
to  the  said  Davies. 

3.  The  defendants  then  received  the  barley  on  the  terms  and 
for  the  purposes  aforesaid. 

4.  A  reasonable  time  for  the  carriage  and  delivery  to  the  plain- 
tiff^s  consignee,  Bobert  Davies,  has  elapsed. 

5.  The  defendants  have  not  delivered  the  car  load  of  barley,  or 
any  part  of  the  same,  to  the  plaintiff's  consignee,  Eobert  Davies, 
or  to  the  plaintiff,  at  Brock  street  shed,  or  at  all. 

6.  The  plaintiff  has,  by  reason  of  the  premises,  been  deprived 
of  and  lost  the  car  load  of  barley,  and  the  profits  he  would  have 
realized  from  the  sale  thereof  to  the  said  Davies. 

7.  Trover. 
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STATEMENT    OF  DEFENCE. 

1.  The  defendants  received  from  the  plaintiff,  at  their  station  in 
Meaford,  on  the  20th  November,  1882,  500  bushels  of  barley, 
under  a  special  contract  in  writing  in  the  following  terms,  viz. 
(setting  out  the  ^rain  consignment  note  and  the  third  condition  on 
the  back  thereof  set  out  below). 

2.  Upon  the  arrival  of  the  barlev  at  the  Brock  street  station,  the 
consignee,  R.  Davies,  was  notified  thereof  and  paid  the  charges 
ther^n,  and  the  defendants  deposited  the  same,  under  the  terms 
of  the  third  condition  of  their  contract,  in  one  of  their  elevator 
bins. 

8.  The  barley,  before  being  so  deposited,  was  inspected  by  the 
government  grain  inspector  and  classified  as  No.  3  in  nis  oertincate, 
and  upon  said  certificate  the  barley  was  pkced  in  the  proper  bin 
for  that  grade  of  grain. 

4.  The  defendants  have  duly  performed  their  part  of  the  said 
contract,  and  have  always  been  and  are  ready  and  willing  to  deliver 
to  the  consignee  the  barley,  according  to  the  terms  of  the  contract. 

5.  The  defendants  submit  that  the  plaintiff  has  no  property  in 
the  barley,  but  that  the  same  has  passea  to  the  consignee,  and  that 
the  plaintiff  has  no  right  of  action  against  the  defendants  in  i^ 
spect  of  the  same. 

BEPLIOATION. 

1.  Issue. 

2.  The  plaintiff  further  says,  that  the  grain  was  not  consigned 
to  the  defendants'  elevator  at  Toronto,  but,  pn  the  contrary,  to 
Brock  street  freight  shed  station,  as  will  fully  appear  on  reference 
to  the  defendants  shipping  receipt  (setting  out  the  same  in  full,  as 
also  the  conditions  on  the  back  thereof,  set  out  below). 

The  cause  was  tried  before  Gait,  J.,  and  a  jury,  at  Owen  Sonnd, 
at  the  Spring  Assizes  of  1883. 

The  facts  appeared  to  be  that  the  plaintiff  had  agreed  with  one 
Davies,  a  brewer,  residing  in  Toronto,  for  the  sale  to  him  of  a 
quantity  of  barley  by  sample,  at  65  cents  per  bushel.  The  plain- 
tiff was  to  pay  the  freight  and  cartage,  and  Davies  was  to  get  1^ 
barley  at  one  of  the  local  switches  on  George  street. 

The  plaintiff  signed  a  '^  grain  consignment  note,"  in  the  follow- 
ing terms : 

"  Meaford  Station,  Nov.  20, 1882. 

"The  Northern  and  North-Western  Railway  Companies  will 
please  receive  the  undermentioned  propertv,  loaded  in  bulk  in  car 
ll'o.  2252,  addressed  to  Robert  Davies,  Brock  street  station,  Toronto, 
to  be  sent  to ,  subject  to  their  tariff,  and  under  the  con- 
ditions and  contract  stated  on  the  other  side." 

The  following  '*  grain  shipping  receipt/'  was  at  the  same  time 
given  to  the  plaintiff,  by  the  aefendants^  agent,  in  Meaford : 
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"  Received  in  bulk,  loaded  in  car  No.  2252,  on  and  subject  to 
the  conditions  mentioned  on  the  other  side  (and  which  are  on  the 
back  or  the  company's  request  to  ship)  from  D.  Leader,  50Q 
bushels  of  barlej,  and  to  Vvei.ii:li  24,000  lbs.,  consigned  to  Robert 
Davies,  Brock  street  freight  sheds,  Toronto.  The  companies  will 
not  under  any  circumstances  recognize  this  as  transferable,  but  as 
to  grain  consigned  to  the  companies'  elevator  at  Toronto  they  will 

St*ant  a  negotiable  receipt  froiii  the  said  elevator  when  the  grain 
lall  have  been  received  and  weighed  there,  and  the  companies' 
freight  and  charges. have  first  been  paid  thereon." 

Tiie  material  conditions  referred  to  in  these  documents  are  the 
follow!  ns^: 

"  1.  The  companies  will  not  receive  in  bulk  for  transmission  to 
their  elevator  at  Toronto,  or  elsewhere,  wheat  or  other  grain  being 
unsound  or  badly  cleaned. 

"  2.  No  less  quantity  of  grain  in  bulk  than  one  car  load  will  be 
forwarded  to  the  elevator  on  the  Northern  and  Nortli- Western 
Railways. 

"  All  grain  will  be  inspected  and  classified  by  the  government 

lin  inspector  in  accordance  with  the  rules  of  the  Toronto  Com 
!xchange,  and  will  be  deposited  in  common  with  other  ^ain 'of 
the  same  grade  in  the  elevator  bins  at  the  discretion  of  the  com- 
panies' agent." 

A  witness  who  had  examined  the  barley  on  the  car  at  Meaford 
said  that  it  was  reallv  a  little  better  than  ordinary  3  grade  barley^ 
but  that  bein^  sli^htlv  discolored  caused  its  grade  to  be  lowered. 

The  plaintiff  said  that  after  making  the  sale  to  Davies  he  went 
to  the  freight  office  of  the  Norfliem  Ry.  Co.  in  Toronto, 
and  they  agreed  with  him  there  that  the  barley  should  be  sent  to 
George  street :  that  on  his  return,  on  going  to  make  the  shipment 
he  asked  Mr.  Stirling,  the  companies'agent  at  Meaford,  if  he  would 
receipt  the  car  to  George  street :  that  he  distinctly  gave  Stirling 
to  understand  that  the  barley  was  not  to  go  to  the  elevator,  explain- 
ing to  him  that  it  had  been  sold  b^  sample. 

This  evidence  was  received  subject  to  the  objection  that  it  was 
not  admissible  for  the  purpose  of  varying  the  written  contract  be- 
tween the  parties,  and  it  did  not  appear  that  the  plaintiff  was  not, 
in  fact,  aware  of  the  terms  and  contents  of  the  shipping  receipt 
and  consignment  note. 

The  barley  arrived  in  Toronto  on  the  21st  November,  and  a 
freight  advice  note  was  sent  to  the  consignee,  that  car  No.  2262 
consigned  by  D.  Leader,  of  Meaford,  containing  500  bushels  of 
barley,  had  arrived  at  the  station  to  his  address  and  remained  at 
owner's  risk ;  and  further,  that  if  goods  were  not  removed  from 
the  cars  within  twenty-four  hours  after  arrival  a  charge  for  demnr- 
rage  would  be  made  at  the  rate  of  one  dollar  per*car  per  day. 

On  the  same  day  the  barley  was  inspected  by  the  government 
16  A  &  S.  R  Cm.— 19 
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grain  inspector  as  No.  3  grade,  and  deposited  in  the  oompanies' 
elevator  m  bin  No.  6  containing  No.  3  barley.  This  was  done 
without  notice  to  the  plaintiff  or  to  Da  vies,  who,  on  subsequently 
informing  the  defendants  through  the  telephone  that  he  was  anx- 
ious to  get  the  barley,  was  told  by  them  that  there  was  a  jam  in 
the  yard  with  cars  just  then,  and  that  it  might  not  be  down  for  a 
day  or  two. 

On  the  29tli  November,  the  defendants  sent  a  post  card  that  car 
2252  was  at  George  street,  and  requested  him  to  unload  that  day. 
Oti  sending  down  teams  for  the  purpose  the  man  in  charge  of  the 
car  would  not  allow  it  to  be  unloaued,  because  the  car  instead  of 
being  2252  as  advised  was  2232.  On  telephoning  to  the  defend- 
atits  again  they  advised  that  it  was  a  mistake,  and  that  the  correct 
car  would  follow.  On  the  5th  December  another  post  card  was 
sent  stating  that  car  2045  was  at  Geoi^  street,  and  Davies  seeing 
it  was  not  the  No.  of  the  car  he  had  bought  from  the  plaintiff  com- 
pared the  contents  with  the  sample  and  reiected  it,  because  t^e 
barley  contained  in  it  was  not  equal  to  sample. 

It  appears  that  the  barley  in  car  No.  2045  had  been  taken  from 
bin  No.  6  of  the  company's  elevator,  and  was  the  same  quantily  as 
had  been  transferred  to  that  bin  from  car  2252,  and  the  gorem* 
ment  grain  inspector  deposed  that  both  were  of  No.  3  grade. 

The  jury  were  asked  whether  the  agreement  was  that  the  barley 
was  not  to  go  to  the  elevator,  but  was  to  be  taken  to  the  George 
street  switch. 

They  found  that  the  defendants  agreed  to  deliver  the  barley  at 
the  latter  place,  and  assessed  the  damages  at  $359,  for  which  sum 
the  learned  judge  directed  judgment  to  be  entered  for  the  plain- 
tiff. 

At  the  Easter  sittings  of  the  Divisional  Court  G.  D'Arcy  Boul- 
ton,  Q.  C,  obtained  an  order  nisi  to  set  aside  the  judgment  entered 
for  the  plaintiff,  and  for  a  new  trial,  or  to  enter  a  verdict  for  the 
defendants. 

During  the  same  sittings,  June  5,  1883,  G.  D'Arcy  Boulton, 
Q.  C,  supported  the  order.  The  contract  as  set  out  in  the  state- 
ment of  claim  is  a  contract  to  deliver  at  the  Brock  street  station, 
and  is  in  accordance  with  the  written  contract.  At  the  trial  evi- 
dence was  admitted  of  a  totally  distinct  contract,  namely,  a  con- 
tract to  deliver  at  the  George  street  switch.  This  was  clearly  in- 
admissible, as  being  an  admission  of  parol  evidence  to  vary  the 
written  contract.  At  all  events  the  parol  evidence  does  not  dis- 
close a  contract  with  the  defendants.  The  plaintiff  says  that  he 
had  a  conversation  with  some  clerks  in  the  office.  Se  does  not 
show  that  they  had  any  authority  to  bind  the  defendants.  Under 
the  conditions  the  defendants  were  entitled  to  warehouse  the  bar- 
ley, and  therefore  the  contract  was  complied  with  when  they  of- 
fered the  plaintiff  grain  from  the  warehouse  of  the  same  grade  as 
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the  plaintiff  delivered  to  them  for  carriage.  Fitzgerald  v.  Orand 
Trunk  Ry.  Co.,  28  C.  P.  587,  4  App.  601,  5  Sup.  Ct.  K  204; 
Watkins  v.  Rymill,  10  Q.  B.  D.  178,  187. 

Creasor,  Q.  C,  contra.  The  circumstances  under  which  the 
barley  in  question  was  delivered  to  the  defendants  disposes  of  the 
objection  as  to  admission  of  parol  evidence.  The  plaintiff  sold  the 
barley  to  Davies  by  sample  at  five  cents  above  the  market  price, 
but  only  if  he  coula  arrange  with  the  defendants  to  have  it  deliv- 
ered at  the  George  street  switch.  The  plaintiff  then  went  to  the 
defendants'  head  office  and  explained  to  them  the  sale  he  had  made, 
and  it  was  arranged  that  the  grain  should  be  delivered  at  the  switch ; 
but  as  defendants'  agent  at  Meaford  could  only  give  a  shipping  re- 
ceipt for  the  Brock  street  station,  the  receipt  was  so  drawn  up,  but 
plamtiff  was  informed  that  the  grain  would  be  forwarded  to  the 
switch.  The  plaintiff  expressly  told  defendants  that  the  grain  was 
not  to  go  into  the  elevator.  The  parol  evidence  did  not  vary  the 
written  contract,  but  showed  that  it  did  not  contain  the  whole  con- 
tract.  The  written  contract  was  for  the  carriage  to  Brock  street 
station,  and  the  parol  evidence  shows  that  there  was  a  further  con- 
tract to  carry  to  the  George  street  switch,  and  the  conditions  as  to 
warehousing  only  apply  to  grain  which  is  consigned  to  the  eleva- 
tor. Malpas  V,  London  and  South- Western  Ky.  Co.,  L..  B.  1 
C.  P.  435.  The  plaintiff  therefore  was  entitled  to  receive  the  spe? 
cific  grain  delivered  to  the  defendants.  Assuming  therefore  tnat 
the  contract  would  be  complied  with  by  a  delivery  at  the  Brock 
street  station  there  never  was  any  delivery  there,  or  any  delivery 
at  all  of  the  specific  grain. 

OsLER,  J. — The  breach  of  contract  alleged  in  the  statement  of 
claim  is  not  that  the  defendants  did  not  deliver  the  barley  at  the 
George  street  switch,  but  that  they  did  not  deliver  it  to  Davies  or 
the  plaintiff  at  the  Brock  street  freight  sheds,  or  at  all. 

The  question  is,  not  whether  the  real-  agreement  was  for  a  de- 
livery at  the  George  street  switch,  which  the  defendants  were  evi- 
dently willing  to  make,  instead  of  at  the  Brock  street  freight  sheds, 
but  whether  they  had  the  right  to  deposit  the  plaintiff's  grain  in 
their  elevator  with  other  grain  of  the  same  grade,  and  then  to  de- 
Uver  to  him  or  his  consignee  any  grain  of  th&t  grade  in  satisfaction 
of  their  undertaking. 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover,  on  the 
short  gronna  that  the  conditions  on  which  the  defendants  rely  are 
applicable  only  to  grain  which  is  consigned  to  their  elevator.  The 
consignment  note  and  shipping  receipt  must  be  read  together,  and 
they,  with  the  conditions  endorsed,  constitute  the  contract  between 
the  parties.  Then  we  see  by  the  terms  of  the  shipping  receipt  that 
the  company  distinguish  between  grain  consigned  to  their  eleva- 
tors and  grain  not  so  consigned,  by  undertaking  as  to  the  former 
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to  give  the  shipper  a  negotiable  receipt  therefor  from  the  ele- 
vator when  it  lias  been  received  and  weighed  there.  Therefore, 
and  because  also  of  tiie  right,  under  the  third  condition,  to  mix  the 
grain  with  other  grain  of  the  same  grade,  it  is  necessary  to  provide, 
as  the  first  condition  does  provide,  that  the  company  will  not  re- 
ceive for  transmission  to  their  elevators  wheat,  etc.,  which  is  un- 
sound or  badly  cleaned. 

In  terms,  the  third  condition,  which  provides  for  the  inspection 
of  all  grain  by  the  grain  inspector,  would  include  grain  carried  in 
bags.  The  evidence  however,  is,  that  the  company  do  not  treat  it 
as  applying  to  anything  but  gi-ain  forwarded  in  bulk.  80  also,  it 
would  in  terms  include  grain  consigned  to  intermediate  stations 
where  there  is  no  elevator,  and  thus  authorize  the  company  to 
carry  it  forwai'd  and  deposit  it  wherever  there  might  happen  to  be 
one,  and  have  it  inspected  and  classified  by  the  government  inspec- 
tor.    That,  however,  is  evidently  not  the  meaning  of  the  condition. 

When  grain  is  consigned  to  the  elevator,  and  there  may,  there- 
fore, be  (JiflSculty  in  finding  separate  accommodation  for  each  con- 
signment, it  is  convenient  that  it  should  be  classified  or  graded,  and 
that  all  of  the  same  grade  should  be  deposited  together.  But 
where  the  grain  has  been  already  sold,  aud  possibly,  as  in  the 
present  c;ise,  by  sample,  and  is  conveyed  direct  to  the  purchaser, 
and  the  shipper,  therefore,  needs  no  negotiable  receipt,  why  should 
it  be  placed  in  the  elevator  when  it  has  not  been  consigned  there  ! 
It  is  only  as  to  grain  so  consigned  that  by  the  terms  of  shipping 
receipt,  a  negotiable  receipt  will  be  gmnted. 

I  tnink  the  order  nisi  should  be  discharged,  with  costs. 

Wilson,  C.  J.,  and  Gralt,  J.,  concurred. 

Order  discharged. 


OOTBNTBY,   8HEPPABD  &  Ckk 

V. 

Gbbat  Eastbbn  By.  Co. 

(IfnglUh  Law  BoporU,  11  Q.  B.  Dw.  766.) 

The  defendants  received  a  consignment  of  wheat  and  issued  a  deliverj 
order  for  it,  which  came  into  the  hands  of  B.  Upon  this  delivery  order  A 
obtained  advances  from  the  plaintifEs.  Shortly  afterwards  the  defendants 
issued  a  second  delivery  order  in  respect  of  the  same  consignment  of  wheat. 
The  two  delivery  orders  were  different,  and  such  as  might  be  reasonably 
supposed  to  relate  to  distinct  consignments  of  wheat.  Upon  this  second  deliv- 
ery order  B.  obtained  further  advances  from  the  pluntiffs,  who  were  under 
the  belief  that  the  delivery  orders  related  to  distliiet  consignments  of  wheat. 
B.  having  afterwards  become  iosolfeiit: 
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BbH  that  the  defeDdante  were  estopped  by  their  negligence  from  showinff 
that  the.  two  delivery  orders  related  only  to  one  consignment  of  wheat,  and 
that  they  were  liable  to  compensate  the  plaintiffs  for  the  loss  sustained  by 
them  through  the  advances  to  B. 

Action  to  recover  the  amount  of  certain  advanoee  made  to 
Bowden  &  Co. 

At  the  trial  before  Polloek,  B.,  the  following  facts  were  proved  i 
The  plaintiffs  were  com  factors  and  corn  merchants  in  the  city  of 
London.     On  the  12th  of  December,  1881,  Bowden  came  to  the 

i)lain tiffs  and  asked  for  an  advance  of  money.  He  produced  a  de* 
irery  order  signed  by  certain  persons  trading  as  Birkett,  Sperling 
&  Co.,  dated  on  that  day,  and  addressed  to  the  defendants,  direct- 
ing them  to  deliver  to  ^bowden  150  sacks  of  wheat  from  Seagrave 
contained  in  certain  trucks  with  numbers,  ^^  as  per  orders  lodged." 
On  the  faith  of  that  document  the  plaintiffs  made  advances  to 
Bowden,  and  the  delivery  order  was  sent  to,  and  lodged  with,  the 
defendants  on  the  18th  of  December,  and  they  accepted  it.  On 
the  14th  of  December,  Bowden  came  to  the  plaintiffs  with  another 
delivery  order  made  out  on  a  form  of  the  defendants^  and  printed 
at  the  loot  of  the  advice  note.  The  commencement  of  the  advice 
note,  whicli  was  addressed  to  Bowden,  was  in  the  following  terms : 
^  Dated  December  13th.  The  undermentioned  grain  consigned  to^ 
yon  having  arrived  at  this  station,  I  will  thank  you  for  instrjictions 
as  to  its  removal  hence  as  soon  as  possible,  as  it  remains  here  to 
your  order,  and  is  now  held  by  the  company  not  as  common  car- 
riers but  as  warehousemen."  The  grain  was  described  as  coming 
from  Seagrave,  and  as  consisting  of  150  sacks  of  wheat.  The 
numbers  of  the  trucks  were  not  apparently  identical  with  the 
numbers  of  those  containing  the  150  sacks  above  mentioned.  Bow- 
don  filled  up  the  delivery  order  with  the  plaintiffs'  name,  and  they 
dierenpon  made  further  advances  to  him.  Thai  order  was  lodged 
with  tiie  defendants,  together  with  a  letter  of  the  same  date  (13th 
December)  addressed  to  them  and  signed  by  the  plaintiffs,  and  this 
delivery  order  also  was  accepted  by  the  defendants.  Afterwards 
Bowden  became  insolvent.  In  January  the  plaintiffs  found  it  nee- 
essary  to  realize  these  securities,  but  when  they  tried  to  sell  the 
wheat  thev  were  infoimed  by  the  defendants  that  there  was  only 
one  parcel,  and  that  it  was  a  mistake  on  their  part  to  accept  the 
second  delivery  order.  Upon  taking  the  account  between  the 
plaintiffs  and  Bowden,  in  respect  of  the  advances  made  to  him,  it 
was  found  that  a  balance  of  llSl.  was  due  to  the  plaintiffs,  which 
they  sought  to  recover  in  this  action. 

The  defendants  alleged  that  an  advice  note  of  the  9th  of  Decem* 
ber,  which  was  only  preliminary,  and  was  marked  '^account  to 
follow,"  was  sent  to  Bowden  as  the  consignee  of  the  wheat  from 
Seagrave;  that  advice  note  was  transferred  by  him  to  Birkett, 
Sperling  &  Co.,  and  the  defendants  agreed  to  hold  to  their  order. 


2d4        OOyBNTBT,  8.  4e  OO.  V.  OBEAT  EASTERN  RT.  OO. 

This  document  never  came  to  the  plaintiffs'  knowledge.  On  the 
12th  of  December,  Birkett,  Sperling  &  Co.  instracted  the  defen- 
dants to  deliver  the  goods  to  Bowdeii,  :is  has  been  already  men- 
tioned. Upon  the  document  of  the  13th  of  December  the  words 
'^  charges  only "  were  written  at  the  top  and  across  it,  and  it  was 
intended  by  the  defendants  to  be  merely  an  account  of  the  charges. 
At  the  foot  of  the  document  of  the  13th  of  December,  1881,  were 
the  following  words :  '^  Notice,  please  sign  the  under  mentioned 
order,  without  which  the  goods  cannot  be  delivered  by  the  Great 
Eastern  By.  Co.  Please  deliver  the  above  mentioned  goods  to 
Coventrv,  Sheppard  &  Co.,  or  bearer.  Bowden  &  Co."  It  was 
endorsed  "  Coventry,  Sheppard  &  Co." 

Pollock,  B.,  was  of  opmion  that  the  advice  note  amounted  to 
an  admission  by  the  defendants  that  they  held  the  grain  at  the  dis- 
posal of  the  consignees,  and  that  the  plaintiffis  were  entitled  to  say 
that  the  documents  must  be  taken  as  representing  goods  actually  in 
the  defendants'  possession.  He  gave  ludgment  for  the  plaintiffs 
for  113/., the  case  having  been  tried  witnout  a  jury. 

The  defendants  appealed. 

Forbes,  Q.C.,  and  French  for  the  defendants. 
,  The  alleged  estoppel  in  the  present  case  arises  upon  the  sup- 
posed negligence  oi  the  defendants  in  improperly  sending  out  the 
advice  notes ;  but  Carr  v.  London  &  Northwestern  By.  Co.,  Law 
Bep.  10  C.  P.  307  is  in  point,  and  shows  that  the  defendants  have 
not  been  guilty  of  such  negligence  as  to  estop  them  from  stating 
the  truth.  The  defendants  made  no  representation  of  fact,  and 
therefore  they  are  not  liable  to  an  action.  Farmeloe  v.  Bain,  1  C. 
P.  D.  445.  The  act  of  the  defendants  was  not  the  proximate  cause 
of  the  injniy  sustained  by  the  plaintiffis,  and  the  defendants  did 
not  neglect  any  duty  owing  either  to  the  plaintiffs  or  to  the  gene- 
ral public.  Arnold  v.  Cheque  Bank,  1  C.  P.  D.  578.  Mere  care- 
lessness in  conducting  their  ousiness  would  be  insufficient  to  render 
the  defendants  liable.  Dickson  v,  Benter's  Telegram  Co.,  3  C.  P. 
D.  1.  The  defence  to  this  action  may  be  rested  upon  two 
grounds :  fii*st,  the  defendants  did  not  intend  that  the-  advice 
notes  and  delivery  orders  should  be  acted  upon  ;  these  documents 
are  not  negotiable  instruments ;  they  are  not  like  bills  of  lading  or 
iron  warrants :  Merchant  Banking  Co.  v.  Phoenix  Bessemer  Steel 
Co.,  5  Ch.  D.  205  ;  secondly  the  defendants  had  no  reason  to  sap- 
pose  that  any  fraud  would  be  perpetrated. 

Finlay,  Q.  C,  and  Albert  Gray  for  the  plaintiffs. 

By  the  defendants'  negligence  the  plaintiffs  were  misled  into  ad- 
vancing money  to  Bowden,  for  owing  to  the  advice  notes  and  de- 
livery orders  they  were  induced  to  rest  satisfied  and  to  abstain  from 
making  inquiries ;  and  this  is  sufficient  to  render  them  liable. 
Knights  V.  Wiffen,  Law  Rep.  5  Q.  B.  660.  These  advice  notes  are 
plainly  documents  upon  which  advances  of  money  may  be  easily 


OABBIEBS — ^DUPLICATE  DELIVEKY   ORDERS.  295 

obtained  ;  the  defendants  on^ht  to  have  contemplated  that  if  they 
were  gnilty  of  negligence  a  dishonest  use  might  be  made  of  the 
advice  not^ 

French,  in  reply.  The  doctrine  as  to  estoppel  is  never  to  be  ap- 
plied without  necessity,  for  ^^  estoppels  are  odions,"  per  Bramwell, 
L.J.,  in  Baxendale  v.  Bennett,  3  Q.  B.  D.  525,  at  page  529,  and 
here  there  is  no  reason  for  holding  that  an  estoppel  has  been 
created  against  the  defendants. 

Bbeti,  M.K. — This  judgment  must  be  affirmed.  It  can  be  up- 
held only  on  the  ground  of  estoppel,  that  is,  that  the  defendants 
were  prevented  by  their  own  conduct  from  relying  upon  the  fact 
that  there  were  not  two  parcels  of  goods.  There  was  one  parcel 
which  the  defendants  were  bound  to  deliver  to  Bowden  6c  Co. 
On  the  13th  of  December  they  sent  to  Bowden  &  Co.  a  document 
couched  in  a  certain  form,  and  stating  that  certain  goods  had  ar- 
rived and  were  subject  to  their  orders ;  and  there  was  a  memoran- 
dum— '^  Notice,  please  sign  the  under  mentioned  order,  without 
which  tlie  goods  cannot  be  delivered."  If  I  had  had  to  construe  that 
document,  I  might  have  felt  doubt  whether  the  delivery  was  to 
be  made  to  a  servant  or  not ;  but  I  should  not  have  felt  much 
doubt.  .  Now  I  have  the  means  of  ascertaining  what  is  the  truth  by 
finding  out  how  the  company  have  dealt  with  the  documents.  As 
to  the  document  of  the  9th  of  December,  Bowden  &  Co.  endorsed 
it  in  blank,  and  handed  it  to  Birkett,  Sperling  &  Co.,  who  gave 
notice  to  the  defendants  to  hold  the  goods  for  uiem.  This  notice 
of  course  was  not  sent  to  persons  who  were  mere  carriers ;  the  rail- 
way company  undertook  to  hold  the  ^oods  for  Birkett,  Sperling  & 
Co.  It  was  intended  that  there  should  be  a  delivery  not  to  a  mere 
servant,  but  to  some  person  who  should  buy  the  grain  for  himself^ 
Birkett,  Sperling  &  Co.  endorsed  to  the  plaintim.  The  conduct 
of  the  defendants  showed  that  they  undertook  to  deliver  to  those 
persons,  to  whom  the  document  should  be  handed  over.  As  to  the 
order  of  the  13th  of  December,  the  defendants  acted  similarly; 
they  did  not  treat  it  merely  as  an  invoice.  The  plaintiffs  advanced 
money  upon  the  faith  of  the  document ;  they  took  the  delivery 
order  as  a  security  upon  which  they  might  advance  money ;  the 
second  document  was  treated  as  an  admission  that  the  defendants 
were  holding  other  goods ;  the  plaintiffs  advanced  the  money  be- 
cause the  document  was  presented  to  them.  The  question  is  as  to 
the  second  document.  It  is  an  undertaking.  The  question  is 
whether  the  facts  of  this  case  are  brought  within  any  oi  the  recog- 
nized doctrines  as  to  estoppel.  In  Carr  v.  London  &  Northwest- 
em  Ry.  Co.,  Law  Rep.  10  C.  P.  307,  certain  propositions  were  laid 
down  as  to  estoppel :  one  of  them,  that  as  to  negligence,  will  gov- 
ern this  case.  Now,  were  the  defendants  guilty  of  culpable  negli- 
gence f  Might  the  plaintiffs  reasonably  suppose  that  the  document, 
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upon  which  the  defendants  themselves  had  acted,  had  been  cor- 
rectly drawn  npf  It  is  true  that  there  can  be  no  n^ligenoe, 
unless' there  be  a  duty;  but  here  the  documents  have  a  certain  mer- 
cantile meaning  attached  to  them,  and  therefore  the  defendants  owed 
a  dntj  to  merchants  and  persons  likely  to  deal  with  the  doca« 
ments. 

Then  was  the  n^ligence  of  the  defendants  the  ^^  proximate  "  canse 
of  the  loss  sustained  by  the  plaintiffs?  I  use  the  expression  ^^  Prox- 
imate cause  "  as  meaning  the  ^^  direct  and  immediate  canse."  Here 
the  production  of  tlie  document  was  the  ^^  direct  and  immediate  " 
oaase  of  the  advance  of  money  to  Bowden  &  Co.  by  the  plaintiffs. 
And  certainly  the  negli^nce  of  the  defendants  was  to  the  preju- 
dice of  the  plaintiffs,  and  allowed  the  f  mud  to  be  perpetrated  upon 
them.  It  seems  to  me,  therefore,  that  the  defendants  are  estopped 
as  against  the  plaintiffs,  their  negligence  having  been  the  immedi- 
ate cause  of  the  advance.  I  do  not  think  that  the  acceptance  of 
the  delivery  order  is  a  ground  of  estoppel  in  this  case,  because  at 
that  time  the  money  was  already  advanced.  We  are  here  judges 
both  of  law  and  of  fact,  and  I  am  of  opinion  that  the  money 
was  irrecoverably  lost  when  it  had  been  advanced  to  Bowden  & 
Qo,  But  the  acceptance  of  the  document  is  fatal  to  the  defendants 
as  showing  that  they  elected  to  treat  it  as  a  delivery  ocder ;  and  it  ia 
the  strongest  piece  of  evidence  that  they  so  acted  as  to  entitle  persona 
to  believe  that  they  would  deliver  the  wheat  when  the  proper  doo* 
nment  should  be  presented  to  them.  The  documents  issuea  by  the 
company  are  not  negotiable  instruments,  and  do  not  pass  the  prop- 
erty ;  but  the  defendants  are  estopped  from  denying  the  plaintiw 
rignt  to  the  sacks  of  grain  claimed  by  them.  The  judgment  waa 
right,  and  the  appeal  must  be  dismissed. 

LiNDLEY,  L. J. — ^I  am  o^  the  same  opinion.  The  plaintiffs  did 
advance  money  on  the  faith  of  the  document  presented  to  them ; 
it  contained  a  statement  as  to  the  arrival  of  the  goods  and  a  form 
of  order.  It  may  be  said  that  the  document  was  only  an  intima- 
tion to  men  of  business,  and  not  a  representation  to  be  acted  on ; 
but  the  plaintiffs  did  not  so  understand  it ;  as  a  matter  of  fact  they 
were  not  negligent  in  not  seeing  that  the  document  related  to  the 
same  quantity  of  goods.  It  may  be  said  that  it  is  not  proved  that 
the  documents  were  treated  as  deliveir  orders ;  but  we  must  look 
at  the  facte,  and  it  will  be  seen  from  them  that  the  plaintiffs  acted 
upon  the  documents  presented  to  them.  The  form  of  the  docu- 
ments distinguishes  this  case  from  Carr  v.  London  &  Northwest- 
ern Ry.  Co.,  Law  Rep.  10  C.  P.  307.  The  documents  are  of  a 
different  kind.  Certain  recognized  propositions  were  laid  down 
in  Swan  v.  North  British  Australasian  Cfo.,  7  H.  &  N.  603 ;  2  H. 
&  C.  175,  and  Oarr  v,  London  &  Northwestern  Ry.  Co.,  Law 
Bep.  10  C.  P.  307.    The  present  case  falls  within  these  recognized 
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nrincipleB.     The  judgment  was  right,  and  the  appeal  must  be 
dismifised. 

Fbt,  L.J. — ^I  am  of  the  same  opinion.  I  thipk  that  there  was 
some  evidence  of  a  custom  to  sell  or  pledge  goods  upon  the  faith 
of  a  document  of  this  kind.  Then  was  there  any  dutj  upon  the 
railwaj  company  to  take  care  ?  I  think  that  they  wei*e  bound  to 
take  reasonable  care.  The  documents  which  are  material  are  those 
of  the  9tli  and  13th  of  December.  Now  tlie  dates  ai-e  most  im- 
portant ;  they  are  different,  and  therefore  the  rules  of  the  company 
would  have  a  different  application.  There  was  nothing  to  show  that 
the  documents  related  to  the  same  goods  except  the  word  '^  charges  ^ 
written  across  the  second  document ;  the  second  document  requires 
a  signature  before  the  goods  can  be  delivered,  and  it  would  be  very 
strange  if  two  signatures  should  be  required  for  the  same*  lot  of 
goods.  The  documents  were  so  different,  that  it  could  not  reason- 
ably be  supposed  that  they  related  to  the  same  lot  of  goods. 

Then  was  the  negligence  of  the  defendants  the  proximate  cause 
of  the  loss  sustained  by  tlie  plaintiffs!  Here  the  second  document 
was  carelessly  issued,  and  upon  timt  the  loss  must  be  taken  to  have 
been  sustained. 

Appeal  dismissed. 


Btatb  ex  rel.  ATrosNBT  Gbnebal 

V. 

Kansas  Cnr,  St.  Joseph  and  Coungil  Bluffs  B.  B.  Oo. 

(77  Miswuri  Bepartty  148.) 

Under  the  charter  of  the  Miasouri  Valley  B.  R.  Co.  and  its  suoceflsor,  the 
Kansas  City,  8t.  Joseph '<&  Council  Bluffs  R.  R.  Co.,  and  the  acts  amendatory 
ttiereof,  the  latter  company  is  bound  to  maintain  railroad  connection  between 
the  cities  of  Bt.  Joseph  and  Savannah  and  to  run  a  train  of  cars  daily  be- 
tween those  points;  but  it  is  not  bound  to  make  Savannah  a  point  on  its 
main  track,  or  to  run  all  its  trains  to  the  old  depot  at  that  place.  In  main- 
taining  a  switch  from  this  depot  to  the  depot  on  the  new  line  located  and  es* 
tablished  under  and  by  authority  of  the  amendatory  act  of  1871,  and  running 
a  train  of  cars  daily  over  this  switch  to  the  old  depot,  the  company  sufSciently 
eomplies  with  the  law. 

Cases  may  arise  where  the  applicant  for  relief  has  an  undoubted  legal 
right  for  which  mandamus  is  the  proper  remedy,  but  where  the  court  may, 
in  the  exercise  of  a  wise  judicial  discretion,  still  refuse  the  relief. 

The  peremptory  writ  of  mandamus  must  confori^i  strictly  to  the  alternative 
writ. 

David  Rea  &  Son  and  Pembroke  Mercer  for  relator. 

B.  F.  Stringfellow^and  Strong  &  Mosman  for  respondent. 
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Hbnby,  J. — This  is  a  proceeding  by  mandamns  to  compel  the 
respondent  to  run  all  its  passenger  ana  freight  trains,  and  at  least 
one  train  of  cars  daily,  back  and  forth,  to  its  depot  in  the  town  of 
Savannah,  and  to  maintain  and  keep  the  depot  there,  so  as  to  ac- 
commodate the  pateengers  and  shippers  who  may  desire  to  ship 
prodace  and  merchandise  or  to  take  passage  from  said  depot.  The 
whole  controversy  tnms  npon  the  construction  of  several  acts  of 
the  legislature  in  relation  to  this  respondent  and  the  railroad 
company  to  whose  rights  it  succeeded. 

By  an  act  approved  March  8th,  1867,  the  Missouri  Valley  R.  R. 
Go.  had  authority  to  locate,  construct,  use,  operate  and  enjoy  a  rail- 
road from  a  point  at  or  near  the  western  terminus  of  the  Pacific 
B.  B.  through  .  .  .  the  towns  of  Weston  and  St.  Joseph  .  .  . 
to  the  southern  line  of  the  State  of  Iowa,  and  on  and  over  the 
roads  located  bv  the  Atchison  &  St.  Joseph,  the  Weston  &  Atchi- 
son, and  the  !rlatte  Countjj^  B.  B.  companies.,  or  either  of  them, 
with  the  privilege  of  changing  the  line  of  the  Platte  County  B.  B. 
so  as  to  run  from  a  point  in  the  city  of  St.  Joseph,  along  the  valley 
of  the  Missouri  river  by  way  of  Forest  City  to  the  Iowa  line  •  .  .and 
of  locating,  constructmj?,  using,  operating  and  enjoying  a  branch 
road  from  the  town  of  Savannah  to  the  Iowa  line,  in  the  direction 
of  Des  Moines  City.  The  act  also  contains  the  following :  ^^  Provided 
that  nothing  in  this  act  shall  be  taken  or  construed  to  authorize 
said  company,  its  successors  or  assigns,  to  change  the  general  route, 
tear  up,  destroy  or  render  unfit  for  ordinary  railroad  purposes  that 
part  of  their  railroad  or  any  portion  thereof,  which  extends  from 
their  connection  in  the  city  of  St.  Joseph  with  the  road  running 
south  to  Weston  to  their  present  terminus  in  the  town  of  Savan- 
nah, but  said  road  from  St.  Joseph  to  Savannah  shall  be  kept  in 
^ood  running  order,  and  at  least  one  locomotive  and  train  of  cars 
uiaU  be  run  daily  back  and  forth  over  the  same,  accidents  excepted, 
and  Stindays  at  the  discretion  of  the  company ;  and  in  defanlt 
thereof,  all  rights  and  privileges  and  franchises  granted  by  this  act 
are  to  be  lield  as  null,  void,  and  of  no  effect.'*  The  Missouri  Vid- 
ley  B.  B.  Co.  took  possession  of  said  road  and  ran  and  operated  the 
same  from  St.  Joseph  to  said  Savannah  depot  until  tne  11th  of 
June,  1870,  and  during  that  time,  constructed,  as  a  part  of  its  road, 
a  road  from  said  depot  in  a  northern  direction  to  the  north  line  of 
the  State  of  Missouri.  In  July,  1870,  that  company  consolidated 
with  the  St.  Joseph  &  Council  Bluffs  B.  B.  Co.,  and  formed  one 
conipany  styled  the  Kansas  City,  St.  Joseph  &  Council  Blu£b  B. 
B.  Co.  It  is  not  denied  that  the  latter  company,  the  respondent 
herein,  succeeded  to  the  rights  and  assumed  the  obligations  con- 
ferred and  imposed  by  the  act  of  1867. 

By  an  act  of  the  general  assembly  approved  February  8tfa,  1871, 
the  respondent  was  authorized  ^'  to  change  the  general  route  of 
that  part  of  its  railroad  which  extends  from  its  connection  in  the 
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city  of  St.  Joseph,  with  that  other  part  of  said  road  which  rans 
soath  to  Weston,  to  its  present  depot  in  the  city  of  Savannah,  so 
as  to  lessen  the  grades  ox  said  part  of  said  road,  and  to  cheapen  the 
cost  of  operating  the  same ;  provided,  that  said  company  shall  con- 
tinue to  keep  and  maintain  its  depot  at  Savannah  at  the  present 
site  of  said  Savannah  depot."  Under  and  in  pursuance  of  that  act 
the  road  from  St.  Joseph  to  Savannah  was  torn  up,  and  a  road  con- 
structed upon  another  route,  which  ran  a  half  mue  from  the  town 
of  Savannah  and  formed  part  of  the  main  line  of  respondent's  road 
by  connecting  with  that  part  of  the  road  running  north  from  Sa- 
vannah. That  portion  of  the  latter  road  which  lay  between  this 
connection  and  the  old  depot  at  Savannah  has  been  used  as  a 
switch,  on  which  trains  of  cars  approach  the  old  Savannah  depot 
from  the  north. 

Bespondent  contends  that  the  act  of  1871  repealed  the  proviso 
contained  in  the  act  of  1867.  That  it  repealed  so  much  of  tne  pro- 
viso as  related  to  chan^ng  the  general  route  of  that  part  of  the 
road  and  tearing  up  the  track,  we  entertain  no  doubt ;  but  it  by 
no  means  follows  that  the  requirement  to  run  a  dailv  train  of  cars  to 
the  old  Savannah  depot  was  regaled.    The  act  of  1871  expressly 
requires  the  company  to  '^  continue  to  keep  and  maintain  its  depot 
St  Savannah  at  the  present  site  of  said  Savannah  depot."    On  any 
other  hypothesis  than  that  of  the  duty  of  the  company  to  run  a 
train  of  cars  to  that  depot,  as  required  by  the  act  of  1867,  the  re- 
quirement to  keep  ana  maintain  a  depot  at  the  site  of  the  one  al- 
ready there  is  sheer  nonsense.    We  assume  that  in  changing  the 
general  route  of  the  road  between  St.  Joseph  and  Savannah  the 
company  has  consulted  the  public  interest  and  selected  the  best 
route  attainable.     Nothing  now  in  the  pleadings  raises  an  issue  on 
that  point.     We  are  also  of  the  opinion  that  in  merely  maintaining 
a  switch  from  its  new  depot  north  of  Savannah  to  the  old  Savan- 
nah depot  the  company  has  not  violated  the  letter  or  spirit  of  the 
act  which  authorized  the  change  of  the  route  of  the  road  between 
St  Joseph  and  Savannah,  and  that,  as  the  law  now  stands,  the  re- 
Bpoudent  is  under  a  legal  obligation  to  keep  and  maintain  a  railroad 
oonnection  between  St.  Joseph  and  Savannah,   and  to  run  a  train 
of  cars  daily  between  those  points,  as  required  by  the  act  of  1867. 
But  this  is  not  all  the  relator  asks.  He  also  asks  that  the  respondent 
be  required  to  run  all  its  trains  to  the  old  depot  at  Savannah, 
whether  through  or  local,  freight  or  passenger  trains,  goin^  north 
or  south,  construing  the  acts  in  question  in  effect  as  requiring  the 
company  to  make  Savannah  a  point  on  the  main  line  of  its  road 
and  to  run  all  its  trains  to  the  old  depot.    We  do  not  think  they 
bear  this  construction.  The  inconvenience  and  dan^r  to  the  travel- 
ling public  and  shippers  of  produce  and  merchandise  over  the  road 
is  a  strong  argument  against  it.     In  the  relator's  view  every  train, 
both  passenger  and  freight,  whether  it  has  a  passenger  or  pound 
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of  freight  for  Savannali,  would  have  to  be  switched  oflE  of  the  main 
track  and  run  down  to  the  Savannah  depot  with  no  practical  object 
in  view,  and  at  an  unnecessary  increase  of  the  danger  incident  to 
switching  trains,  and  occasioning  delay  ruinous  to  shippers  and 
detrimental  to  all  other  intei-ests  tnan  those  of  the  town  of  Savan- 
nah, without  benefiting  the  town  in  any  conceivable,  substantial 
manner  whatever. 

If  such  were  the  conceded  law,  whether  a  court  would  by  man- 
damus compel  a  party  to  discharge  such  an  obligation  is  by  no 
means  clear.  ^^  Cases  may  arise  where  the  applicant  for  relief  has 
an  undoubted  legal  right  for  which  mandamus  is  the  proper  rem- 
edy, but  where  the  court  may,  in  the  exercise  of  a  wise  judicial 
discretion,  still  refuse  the  relief."  High  on  Extraordinary  Seme- 
di^  1 9. 

Holding  that  relator  is  entitled  to  a  portion  of  what  he  asks  for, 
but  not  the  balance,  can  we  grant  the  prayer  and  award  a  peremp- 
tory writ  for  that  to  which  he  is  entitled  ?  High,  in  his  work  above 
cited,  says :  '^  It  is  a  well  settled  principle  that  the  peremptory 
writ  must  conform  strictly  to  the  alternative  mandamus,  being  ne- 
cessarily limited  as  to  form  by  the  terms  of  the  alternative  writ 
In  other  words,  the  courts  are  powerless  to  award  the  peremptory 
writ  of  mandamus  in  any  other  form  than  that  fixed  by  the  alte^ 
native  writ.  It  follows,  therefore,  that  if  the  alternative  writ  com- 
mands the  doin^  of  several  things,  it  is  incumbent  upon  the  relator, 
in  order  to  entitle  himself  to  the  peremptory  writ,  to  show  that  he 
is  entitled  to  the  performance  of  all  the  thin^  specified,  and  if  he 
fails  in  any  substantial  part  in  establishing  Iiis  title  to  any  of  the 
things  sought,  there  can  be  no  peremptory  mandamus."  §548; 
Tapping  on  Mand.  327 ;  Moses  on  Mand.  207 ;  State  ex  reL  «. 
The  Town  of  Pacific,  61  Mo.  158 ;  State  ex  rel.  v.  HoUaday,  95 
Mo.  75.  In  the  case  of  School  District  No.  1  v.  The  Board  of  Edu- 
cation of  Lamar,  73  Mo.  627,  the  contrary  was  held.  In  that  case, 
by  an  oversight,  this  court  followed  the  case  of  the  O.  V.  &  S.  K 
R  K.  Co.  V.  The  County  Ct.  of  Morgan  Co.,  63  Mo.  157,  which 
was  in  effect  overruled  by  the  State  ex  rel.  v.  Trustees  of  the  Town 
of  Pacific,  61  Mo.  158,  followed  in  the  subsequent  case  of  State  ex 
rel.  V.  Holladay,  supra. 

For  the  foregoing  reasons  the  peremptory  writ  is  refused.  All 
•oncur. 

Mandamus^ — A  railroad  company  may  be  compelled  by  mandamus  to  per- 
form the  duties  enjoined  upon  it  by  statute.  State  «.  Gorham,  87  He.  451; 
Cambridge  t.  Charleston  Branch  R.  Co.,  7  Mete.  70;  Indianapolis  &  G.  R. 
Co.  V.  State,  87  Ind.  489;  People  «.  Rochester  &  8.  L.  R.  Co.,  14  Hun,  871; 
State  V.  Hartford  &  N.  H.  R.  Co.,  29  Conn.  688;  State  «.  North  Eastern  R. 
Co.,  9  Rich,  247;  Indianapolis  &  Cinn.  R.  Co.  e.  State,  87  Ind.  489;  Chicago 
&  N.  W.  R.  Co.  «.  People,  56  111.  865 ;  Chicago  <fe  Alton  R.  Co.  e.  People,  67 
III.  1;  Mobile  &  Ohio  R.  R.  Co.  v.'Wisdom,  5  Heisk.  (Tenn.)  125;  Union  Pa- 
ciac  R.  R.  Co.  V.  Hall,  8  Dill.  515;  s.  c,  91  U.  S.  848;  United  States  «. 
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Union  F^flc  R.  R  Co.,  S  Dill.  624;  People  «.  New  TorV  Central,  etc,  R. 
Co.,  9  Am.  ft  Eng.   R   R.  Cas.  1;  State  ez  rel.  v,  Paterson,  etc.,  R.  Co..  9 
Am.  A  Eng.  R.  R.  Cas.  184;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  884;  State  e. 
Cheraw,  etc,  R.  Co.,  9  Am.  &  Eng.  R  R  Cas.  631. 
Bat  aee  Smith  «.  Chicago,  etc.,  R  Co.,  67  III.  191. 


Queen 

V. 

McLeod. 

(8  Canada  Supreme  Court  Beparti,  1.) 

McL.,  the  suppliant,  purchased  in  1880  a  first-class  railway  passenoer  ticket 
to  traTel  from  Charlottetown  to  Souris  on  the  Prince  Edward  Island  railway, 
owned  by  the  Dominion  of  Canada,  and  operated  under  the  management  of 
the  Minister  of  Railways  and  Canals,  and  while  on  said  journey  sustained 
serious  injuries,  the  result  of  an  accident  to  the  train.  By  petition  of  ris^ht  the 
suppliant  alleged  that  the  railway  was  negligently  and  unskilfully  conducted, 
managed  and  maintained  by  Her  Majesty ;  that  Her  Majesty,  disregarding 
her  duty  in  that  behalf  and  her  promise,  did  not  carry  safely  and  securely 
suppliant  on  said  railway,  and  that  he  was  greatly  and  permanently  injured 
in  body  and  health,  and  claimed'  $50,000.  The  Attorney  General  pleaded 
that  Her  Majesty  was  not  bound  to  carry  safely  and  securely,  and  was  not 
answerable  by  petition  of  right  for  the  negligence  of  her  servants. 

The  learned  judge  at  the  trial  found  that  the  road  was  in  a  most  tmsafe 
state  from  the  rottenness  of  the  ties,  and  that  the  safety  of  life  had  been 
leekleasly  ieopardia^d  by  running  trains  over  it  with  passengers,  and  that 
there  had  been  a  breach  of  a  contract  to  carry  the  suppliant  safely  and  se- 
curely, and  awarded  $86,000. 

Bdd,  that  the  establishment  of  goyemment  railways  in  Canada,  of  which 
the  Minister  of  Railways  and  Canals  has  the  management,  direction  and  con- 
trol, under  statutory  proyisions,  for  the  benefit  and  advantage  of  the  public, 
is  a  branch  of  the  public  police  created  by  statute  for  purposes  of  public  con- 
yenienoe,  and  not  entered  upon  or  to  be  treated  as  a  private  and  mercantile 
speculation,  and  that  a  petition  of  right  does  not  lie  against  the  crown  for 
injuries  resnltinff  from  the  non-feasance  or  mis-feasanoe,  wrongs,  negligonoes, 
or  omissions  of  duty  of  the  subordinate  oflcers  or  agents  employed  in  the 
public  service  on  said  railways. 

That  the  crown  is  not  liable  as  a  common  carrier  for  the  safety  and  security 
of  passengers  using  said  railways. 

Appeal  from  the  Excheaner  Court  of  Canada. 

This  wa8  an  action  brougot  by  the  plaintiff  by  petition  of  right, 
to  recover  damages  for  injnries  snetained  by  him,  when  a  passen- 
ger in  a  railway  car,  on  the  railway  in  Prince  Edward  Island, 
owned  by  the  Dominion  of  Canada  and  operated  nnder  the  man- 
agement of  the  Minister  of  Kailways  and  Canals.  The  snppliant, 
in  his  petition,  alleges  that  the  railway  in  question  was  in  tne  year 
1880  mn,  worKed  and  managed  as  a  public  work  of  the  Dominion 
of  Canada,  and  carried,  for  hire  and  reward,  such  passengers  as  pre- 
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sented  themselyes,  and  Boch  freight  a8  was  offered  to  be  carried 
from  station  to  station,  on  said  railway. 

He  therein  fnrther  alleges  that  dnring  that  year  he  presented 
himself  as  a  passenger  on  said  railway  from  Charlottdtown  to 
Sonris,  and  became  and  was  received  as  a  passenger  between  the 
two  said  stations  on  said  railway  for  reward,  Her  Majesty  promis- 
ing in  consideration  of  his  becoming  snch  passenger,  for  such  re- 
ward, to  safely  and  secnrely  carry  him  npon  the  said  railway,  npon 
the  said  jonrney  between  the  stations  aforesaid  ;  that  all  conditions 
were  performed  by  the  suppliant  and  all  things  happened  to  en- 
title him  to  be  carried  safeij  and  securely  by  Her  Majesty  upon 
the  said  railway  on  the  said  journey,  but  that  Her  Majesty,  disre- 
garding her  duty  in  that  behalf  and  her  said  promise,  did  not  safely 
and  securely  carry  the  suppliant  on  the  said  railway  npon  the  said 
journey,  but  so  negligently  and  unskilfully  conducted,  managed 
and  maintained  the  said  railway,  and  the  train  upon  which  the 
suppliant  was  a  passenger  as  aforesaid  on  said  jouraey,  that,  in  the 
course  of  the  said  journey,  the  suppliant  was  greatly  and  perma- 
nently injured  in  body  and  health,  and  has  become  seriously  in* 
capacitated  in  his  ability  to  earn  a  livelihood  and  has  incurred 
great  loss  of  time  and  expense  in  and  about  the  cure  of  his  wounds 
and  injuries,  and  has  suffered  great  pain  of  body  in  consequence 
of  his  injuries. 

The  suppliant  claimed  $50,000  as  damages. 

The  attorney  general  of  the  JDominion  filed  and  served  an  answer  to 
the  suppliant's  petition  in  which  he  admits  that  the  railway  in  ques- 
tion was  and  is  the  property  of  Her  Majesty,  but  says  that  the  same 
was  during  the  whole  of  the  year  1880  unaer  the  control  and  man- 

iment  of  the  Minister  of  Bailways  and  Canals  of  Canada,  under 
le  provisions  of  the  statutes  in  that  behalf. 

In  the  third  clause  of  his  answer  he  says  he  has  no  knowl- 
edge of  the  alleged  contract  or  of  the  facts  and  circumstances  set 
out  in  the  third  paragraph  of  the  suppliant's  petition,  and,  there- 
fore, on  the  part  of  Her  Majesty,  denies  the  same. 

In  the  fourth  paragraph  of  his  answer  he  submits  that  the  sup- 
pliant cannot  enforce  his  alleged  claim  a^inst-  Her  Majesty  by 
petition  of  right,  and  that  the  petition  of  the  suppliant  should  be 
dismissed,  and  alleges  as  reasons : 

Ist.  That  the  control  and  management  of  the  railway  being  vested 
by  statute  in  the  Minister  of  Railways  and  Canals,  Her  Majesty 
cannot  be  made  liable  upon  petition  of  right  because  the  same  was 
negligently  and  nnskilfnlly  conducted,  managed  and  maintained, 
as  alleged ;  and, 

2d.  That  even  assuming  the  railway  to  be  under  the  manage- 
ment and  control  of  Her  Majesty,  no  negligence  can  be  imputed  to 
her,  and  Her  Majesty  is  not  answerable  by  petition  of  right  for  the 
negligence  of  her  servants. 
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The  suppliant  proyes  that  he  was  a  first-class  passenger  on  the 
train  which  lef t  Cnarlottetown  for  Souris  on  the  25th  Augost,  1880, 
had  paid  his  fare  at  the  station  at  the  former  place,  and  had  a  first- 
class  ticket ;  that  he  was  in  a  first-class  car,  in  which  he  travelled 
until  the  train  reached  a  place  called  Robinson's  curve,  near  York 
station,  when  it  left  the  track.  The  railway  carriages  were  npset 
over  a  bank,  and  the  suppliant  and  several  other  passengers  severely 
injured. 

The  train,  on  the  occasion  in  question,  consisted  of  an  engine 
and  tender,  two  flat  cars  loaded  with  coal,  attached  to  the  tender, 
and  having  on  the  top  of  the  coal  a  large  iron  smokestack  extend- 
ing the  length  of  the  two  cars ;  next  to  them  was  a  luggage  car, 
followed  by  a  second-class  car,  to  which  was  attached  the  nrst-class 
car,  in  which  were  the  suppliant  and  several  other  passengers. 

The  gauge  of  the  road  was  three  feet  and  a  half,  and  the  rate  of 
speed  at  the  time  of  the  accident  was  shown  to  be  from  18  to  20 
miles  an  hour.  The  curve  was  shown  to  be  one  of  the  sharpest  on 
the  line — ^the  commencement  of  it  being  on  a  down  grade,  then 
nearly  level  for  a  few  yards,  succeeded  by  the  up  grade. 

It  was  shown  that  the  front  one  of  the  twt>  flat  cars  was,  where 
connected  with  the  tender,  eight  to  ten  inches  low^r  than  the  ten- 
der;  that  it  was  not  connected  therewith  by  the  usual  8  link,  but 
by  a  straight  short  one  of  not  ten  inches  in  length.  It  was  satis- 
factorily snown,  by  evidence  on  the  trial,  that  such  a  connection, 
when  steam  having  been  shut  off  going  over  a  down  grade  ana 
again  used  to  increase  the  speed,  has  a  tendency  to  lift  tne  end  of 
t£e  car,  and  that  momentum,  suddenly  given  on  a  curve  where  the 
grade  becomes  an  up  one,  is  calculated  to  throw  the  cars  off  the 
track.  Such  was  the  position  of  the  train  when  the  accident  oe- 
cnired. 

It  was  shown  that  the  part  of  the  road  at  the  curve  in  question 
was  made  in  1873,  and  was  built  principally  with  spruce  ties,  the 
life  of  which  was  proved  to  be  about  seven  years,  at  which  age  they 
become  rotten  and  useless  as  such ;  very  little,  if  any,  substitution 
of  new  for  old  ties  had  been  made  on  that  curve  after  the  road  was 
built,  and  when  the  accident  occurred  it  was  shown  that  the  ties 
for  eighty  yards  were  torn  up  and  broken,  the  most  of  them  into 
fragments  of  decayed  wood.  It  was  shown,  by  independent  testi- 
mony of  a  large  number  of  respectable  and  reliable  witnesses,  that 
for  months  before  the  accident  several  of  tlie  ties  were  so  rotten 
that  the  ends  of  them  outside  the  rails  could  be  kicked  off,  and 
several  proved  that  they  had  done  so.  Several  persons  also  proved 
that,  because  of  the  rottenness  of  the  ties,  they  could  and  did  draw 
out  with  their  fingers  the  spikes  which  connected  the  rails  with 
them.  On  a  curve  where  there  is  so  much  lateral  pressure  the  re- 
sult might  legitimately  be  expected  to  be  the  spreading  out  of  the 
rail  on  one  side  and  the  going  off  of  the  train.    Such  was  shown 
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to  have  been  the  case  where  the  train  left  the  track.  It  was  in 
evidence  that  the  whole  damage  to  the  road  was  repaired  bj  new 
ties,  and  the  whole  nnraber  required  for  doing  so  was  charged  by 
the  trackmaster  as  having  been  used  by  him  K>r  that  purpose. 

To  show  the  bad  state  of  tlie  tie?  on  the  two  lines  going  east  and 
west  from  Charlottetown,  evidence  was  given  that  after  the  acci- 
dent 90,000  ties  were  procured  and  were  used  subsequently  to  re- 
place'rotten  ones  on  the  two  lines. 

The  only  witness  on  the  part  of  the  defence  who  alleged  the 
soundness  of  the  ties  was  Hoole,  the  trackmaster  at  the  section 
where  the  train  went  off;  but  his  testimony  was  contradicted  as  to 
their  state  by  upwards  of  thirty  witnesses,  as  well  as  by  his  charge 
for  repairing  the  damage  to  the  road  by  all  new  ties. 

A  verdict  was  rendered  for  suppliant  and  subsequently 

Lash,  Q.  G.y  and  Hodgson,  Q.  C.,  for  appellant. 

Davies,  Q.  C,  and  A.  F.  Mclntyre  for  respondent. 

RrroHiE,  C.  J. — I  cannot  distinguish  this  case  from  that  of  Mo- 
Farlane  v.  Queen,  7  Can.  S.  C.  R.  216,  nor  can  we  sustain  this 
judgment  without  overruling  the  decision  of  this  court  in  thatcase^ 
which  I  am  not  prepared  to  do. 

This  is,  in  my  opmion,  unquestionably  a  claim  sounding  in  tort^ 
a  claim  for  a  negligent  breach  of  duty. 

The  suppliant'^B  case  is  based  on  the  allegation  that  being  entitled 
^^  to  be  carried  safely  and  securely  by  Her  Majesty  upon  said  rail- 
way on  the  said  journey,  Her  Majesty,  disre^dmg  her  du^  in 
tliat  behalf,  and  her  said  promise,  did  not  safefy  and  securely  carry 
the  suppliant  upon  the  said  railway  upon  the  said  journey,  but  so 
negligently  and  unskilfully  conducted,  managed  and  maintained 
the  said  railway,  and  the  train  upon  which  the  suppliant  was  a  pas- 
senger, that  in  tiie  course  of  said  journey  the  suppliant  was  greatly 
and  permanently  injured  in  foody  and  health." 

As  between  private  individuals,  it  is  thus  laid  down  in  all  the 
text  authors  and  sustained  by  the  cases,  that  a  carrier  of  passen^rs, 
not  being  an  insurer  and  liable  at  all  events  as  a  carrier  of  goods  is, 
actual  negligence  must  be  proved ;  it  is  not  sufficient  merely  to 
show  an  accident,  unless  it  is  of  such  a  description  as  to  afford  a 
presumption  of  negligence.  See  Chitty  and  Temple  on  Oarriers^ 
p.  809. 

In  actions  against  carriers  for  injuries  to  passengers  by  the  n^- 
ligence  of  the  defendant  it  lies  upon  the  plaintiff  to  prove  the  neg- 
ligence, and  not  on  the  carrier  to  show  that  he  usiad  reasonable 
care. 

And  in  Chitty  on  Contracts,  11  Am.  Ed.  vol.  1  p.  728,  it  is 
thus  stated : 

A  carrier  of  passengers,  therefore,  is  liable  for  personal  injuries 
which  they  may  sustain,  whilst  being  carried  by  aim,  only  where 
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80ch  injuries  have  been  occasioned  by  his  negligence  and  un&kil- 
falness. 

The  proposition  is  f ally  established  bj  the  case  of  Crofts  ^;.  Wa- 
terhouse,  3  Bing.  319.  Tliis  was  an  action  against  a  coach  propri- 
etor for  having  by  the  negligence  and  improper  conduct  of  his 
servants  overturned  and  injured  the  plaintiff — ^travelling  in  the 
defendant's  coach. 

Best,  0*  J.  The  action  cannot  be  sustained  unless  negligence  is 
proved. 

Parke,  J.  The  distinction  between  carriers  of  goods  and  carriers 
of  passengers  was  not  sufficiently  left  to  the  jury.  A  carrier  of 
goods  is  nable  in  all  events,  except  the  act  of  God  or  the  King's 
enemies— a  carrier  of  passengers  is  only  liable  for  negligence. 

Aston  V.  Heaven,  2  Esp.  534,  was  a  case  against  defendants 
as  proprietors  of  the  Salisbury  stage  coach  for  negligence  in  driv- 
ing  the  said  coach,  in  consequence  of  which  the  coach  was  overset 
and  the  plaintiff  was  bruisea  and  her  finger  broken. 

Eyre,  C.  J.,  said :  This  action  is  founded  entirely  on  negligence. 
.  .  .  I  am  of  opinion  that  the  case  of  loss  of  goods  by  carriers 
and  the  present  is  totally  unlike  .  •  .  this  action  stands  on  tiie 
ground  of  negligence  alone. 

But  the  learned  judge  in  the  exchequer  seems  to  base  his  judg- 
ment on  the  assumption  that  a  carrier  of  passengei*s  is  liable  at  all 
events  as  a  carrier  of  goods  is,  in  other  words  an  insurer,  for  as 
to  the  objection  raised,  ^^  that  Her  Majesty  cannot  be  made  liable 
upon  petitions  of  right  because  the  same  was  negligently  and  un- 
skilfully managed  and  maintained,"  the  learned  judge  says :  "  The 
first  answer  I  give  to  that  objection  is  that  the  action  is  not  brought 
to  recover  damages  arising  from  the  mere  negligence  of  manage- 
ment or  maintenance.  It  is  alleged  and  proved  that  for  a  good 
consideration  a  valid  contract  was  entered  into  by  Her  Majesty, 
and  that  she  failed  to  perform  it."  Again,  ^^  If  there  was  a  con- 
tract in  this  case  and  a  breach  shown,  a  ie^l  excuse  or  justification 
must  be  shown.  If  again,  this  action  were  against  a  company  for 
the  breach  of  a  contract  to  carry  and  convey  safely,  the  plaintiff's 
evidence  that  they  did  not  do  so,  would  be  sufficient  in  the  absence 
of  proof  of  contributory  negligence  on  the  part  of  the  plaintiff  to 
pat  the  defendants  on  their  defence,  it  is  only  necessary  in  such 
caBes  to  prove  the  contract  and  the  breach  with  evidence  as  to  the 
resulting  damai^."  And  again  :  ''  On  sound  principles  of  pleading 
and  evidence  the  question  of  negligence  or  unskilfuiness  is  no  part 
of  the  issue  where  an  action  is  brought  on  a  contract  to  carry 
safely." 

Tne  learned  jud^  was  addressing  these  observations  in  reference 

to  and  dealing  with  what  was  assumed  to  be  the  contract  in  this 

oase ;  but  no  such  contract  was  proved  as  that  Her  Majesty  prom- 

iaed,  in  consideration  of  suppliant  being  a  passenger  for  reward, 

16  A.  A  E.  R  Om.»90 


306  QUSEN  V.  X^LKOD. 

safely  and  securely  to  carry  him  upon  the  said  railway  upon  said 
journey  between  the  said  stations — the  only  evidence  of  any  con- 
tract is  that  the  suppliant  paid  his  fare  and  received  a  ticket,  as 
follows : 

*^  Ticket,  P.  £.  I.  Railway,  first-class,  Charlottetown  to  Souiis 
and  return. 

«  August  25th,  1880." 

This  indicates  neither  more  nor  less  than  that  the  holder  had 
paid  his  toll  and  wa^  entitled  to  a  passage  between  the  points  indi- 
cated. Tolls  on  all  public  works  are  established  under  section  fifty- 
eight  of  the  Public  Works  Act,  31  Vic,  ch.  12,  which  desJa 
with  all  tolls  in  the  same  manner ;  it  is  as  follows : 

The  Governor  may,  by  Order  in  Council  to  be  issued  and  pub- 
lished as  hereinafter  provided,  impose  and  authorize  the  collection 
of  tolls  and  dues  upon  any  canal,  railway,  harbor,  road,  bridge, 
ferry,  slide,  or  other  public  works,  vested  in  Her  Majesty,  or  un- 
der the  control  or  management  of  the  Minister,  and  from  time  to 
time  in  like  manner  may  alter  and  change  such  dues  or  tolls,  and 
may  declare  the  exemptions  therefrom ;  and  all  such  dues  and  tolls 
shall  be  payable  in  advance  and  before  the  right  to  the  use  of  the 
public  work  in  respect  of  which  thev  are  incurred  shall  accrue,  if 
so  demanded  by  the  collector  thereof. 

This  doctrine  of  the  learned  judge  might  be  all  right  enough, 
as  between  private  individuals,  if  it  could  be  established  that  car- 
riers of  passengers  are,  as  carriers  of  goods  were,  insurers,  or  if 
there  was  an  express  contract  to  warrant  and  insure  at  all  events 
the  safe  carriage  of  the  passenger  between  the  stations  named  in 
the  ticket. 

But  the  doctrine  of  the  learned  judge,  as  applicable  to  this  case, 
cannot,  in  my  opinion,  be  sustained. 

The  establishment  of  the  government  railways  in  the  Dominion 
is,  as  has  been  said  of  the  Post  Office  establishments,  and  as  we 
thought  of  the  slides  in  the  case  of  McFarlane  v.  Queen,  ubi 
supra,  a  branch  of  the  public  police,  created  by  statute  for  purposes 
of  public  convenience,  and  not  entered  upon  or  to  be  treated  as  pri- 
vate mercantile  speculations. 

As  to  the  Intercolonial  Railway,  it  was  in  no  sense  in  the  nature 
of  a  private  undertaking,  constructed  for  reasons  infiuencing  pri- 
vate proAioters  of  similar  works,  or  in  the  nature  of  a  mercantile 
speculation — it  was  constructed  as  a  great  public  undertaking  essen- 
tial to  the  consolidation  of  the  union  of  British  North  America, 
and  in  fulfilment  of  a  duty  imposed  on  the  government  and  parlia- 
ment of  Canada  by  the  British  North  America  Act. 

And  so  with  respect  to  the  P.  E.  I.  Railway  now  in  question. 
We  find  from  the  Journals  of  the  House  of  Assembly  of  P.  E.  I., 
1871,  p.  109,  tlie  following  history  of  the  legislation  and  reason 
for  its  construction : 


PASSENGERS — ^PETITION  OF  BIGHT.  807 

WLereas,  the  trade  and  export  of  this  island  have  much  in- 
creased during  the  past  few  years ;  and  whereas,  it  is  found  almost 
impossible,  in  the  absence  of  stone  or  gravel,  to  keep  the  roads  in 
an  efficient  state  of  repair,  to  render  easy  the  transport  of  the  pro- 
duction of  the  colony ;  and  whereas  the  construction  and  mainte- 
Dance  of  a  line  of  railway  through  the  island  would  greatly  facili- 
tate its  trade,  develop  its  resources,  enlarge  its  revenue,- and  open 
more  frequent  and  easy  communication  with  the  neighboring  Prov- 
inces and  the  United  States. 

Resolved,  that  a  bill  be  introduced  authorizing  the  government 
to  undertake  the  construction  of  a  railroad,  to  extend  from  Cas- 
eompec  to  Georgetown,  touching  at  Summerside  and  Charlotte- 
town,  and  also  branches  to  Souiis  and  Tignish,  at  a  cost  not  exceed- 
ing five  thousand  pounds  currency,  per  mile,  for  construction,  in- 
cluding all  surveys  and  locating  the  line,  and .  all  suitable  stations, 
station  houses,  sidings,  turn-tables,  rolling  stock,  fences,  and  all 
the  necessary  appliances  suitable  for  a  first-class  railroad,  and  the 
construction  of  suitable  wharfs  at  Cascumpec,  Summerside,  Char- 
lottetown  and  Georgetown,  provided  the  contractors  for  building 
and  furnishing  the  said  railroad  accept  in  payment  the  government 
debentures  of  Trince  Edward  Island,  at  thirty  years  at  par,  with- 
out allowance  for  discount  or  otherwise. 

On  Prince  Edward  Island  becoming  a  part  of  the  Dominion  this 
public  undertaking  became  the  property  of  the  Dominion,  the  man- 
agement, direction  and  control  of  which  the  legislature  has  entrusted 
to  the  Board  of  Works,  under  statutory  provisions,  for  the  benefit 
and  advanta^  of  the  public ;  and  being  tnus  established  for  public 
purposes,  it  is  subordinate  to  those  principles  of  public  policy  which 
prevents  the  crown  being  responsible  for  the  misfeasances,  wrongs, 
negligences,  or  omissions  of  duty  of  the  subordinate  officers  or 
agents  employed  in  the  public  service  on  these  public  works,  and 
therefore  tne  maxim  respondeat  superiordoes  not  apply  in  the  case 
of  the  crown  itself,  and  the  sovereign  is  not  liable  for  personal 
negligence,  and,  therefore,  the  principle  qui  facit  per  alium  facit 
per  se,  which  is  applied  to  render  the  master  liable  for  the  negligence 
of  his  servant,  because  this  has  arisen  from  his  own  negligence  or  im- 
prudence in  selecting  or  retaining  a  careless  servant,  is  not  applicable 
to  the  sovereign,  to  whom  negligence  or  misconduct  cannot  be  im- 
puted, and  for  which,  if  it  occurs  in  fact,  the  law  affords  no  remedy ; 
lor  as  Mr.  Story  says,  ^^  the  government  does  not  undertake  to 
^arantee  to  any  persons  the  fidelity  of  any  of  the  officers  or  agents 
it  employs,  since  it  would  involve  it  in  all  its  operations  in  endless 
embarrassment  and  difficulties  and  losses  which  would  be  subver- 
sive of  the  public  interests." 

In  this  respect  the  law  places  the  crown  in  reference  to  the  post 
office,  railways,  canals  ana  other  public  works,  and  undertakings, 
and  those  availing  themselves  of  the  convenience  and  benefit  of 
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snch  inetitations,  in  no  better  or  no  worse  positions  than  if  tiiej 
were  owned  by  private  individuals,  wlio  maae  it  an  express  stipu- 
lation that  they  should  not  be  liable  to  parties  dealing  vrith  them 
for  the  consequences  of  the  negligence  or  misconduct,  wilful  or 
otherwise,  of  their  agents  and  servants.  This,  of  course,  does 
not  touch  or  affect  the  question  of  the  liability,  or  the  personal 
responsibility  to  third  persons  of  officers  or  subordinates  for  acts 
and  omissions  in  their  official  conduct  when  injuries  and  losses  have 
been  sustained,  still  less,  where  they  are  guilty  of  direct  niisfeaa- 
ances  to  third  persons  in  the  discharge  of  their  official  functions. 

There  is  therefore  nothing  unreasonable  in  limiting  the  liability 
of  the  crown  arid  freeing  it  from  liability  for  negligences  and  laches 
of  its  servants  ;  none  of  tlie  great  public  works  having  been  under- 
taken with  a  view  to  mercantile  gain,  but  for  the  general  public 
good. 

The  public  who  use  these  government  railways  must  understand 
what  the  law  is,  to  what  extent  the  law,  on  principles  of  public 
policy,  prevents  actions  being  brought  against  the  crown  for  in- 
juries resulting  from  the  non-feasance  or  misfeasance  of  its  servants 
— in  other  words,  parties  dealing  with  the  crown,  in  reference  to 
these  great  public  undertakings,  deal  subject  to  those  prerogatival 
rights  of  the  crown  and  those  rules  and  principles,  well  known  to 
the  law,  which,  on  considerations  of  public  policy,  are  applicable  to 
transactions  between  the  crown  and  a  subject^  but  not  between 
subject  and  subject. 

To  say  that  tnese  great  public  works  are  to  be  treated  as  the 
property  of  private  individuals  or  corporations,  and  the  Queen,  as 
the  heaa  of  the  government  of  the  country,  as  a  trader  or  common 
carrier,  and  as  such  chargeable  with  negligence,  and  liable  therefor, 
and  for  all  acts  of  negligence  or  improper  conduct  in  the  employees 
of  the  crown,  from  the  stoker  to  the  Minister  of  RailwayB,  is  simply 
to  ignore  all  constitutional  principles.  These  prerogatives  of  the 
crown  must  not  be  treated  as  personal  to  the  sovereign ;  they  are 
great  constitutional  rights,  conferred  on  the  sovereign,  upon  prin- 
ciples of  public  policy,  for  the  benefit  of  the  people,  and  not,  as  it 
is  said,  "  lor  the  private  gratification  of  the  sovereign" — ^they  form 
part  of  and  are  generally  speaking  "  as  ancient  as  the  law  itsell" 

The  judiciary  of  the  U  mted  States  of  America,  ignoring  prerog- 
ative rights,  deal  with  matters,  such  as  this  on  principles  of  public 
policy,  on  the  ground  of  the  principles  of  the  common  law. 

Thus  in  Johnson  v.  United  States,  2  Kott  &  Hunt,  413,  Nott^ 
J.,  says,  in  the  Court  of  Claims : 

This  court  has  again  and  again  held  to  the  piinciple  of  the  com- 
mon law  that  the  government  cannot  be  suea  in  an  action  sound* 
ing  in  tort,  nor  miule  liable  for  the  tortious  acts  of  its  officers. 

This  constitutional  principle  this  court  cannot  ignore ;  it  must 
not  attempt  to  make  laws;  it  must  administer  the  law,  constita- 
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tional,  local,  public  or  private,  as  it  is,  and  leave  the  Dominion  Par- 
liament, on  general  and  constitutional  questions  affecting  the  whole 
Dominion,  and  the  provincial  assemblies,  on  local  questions,  each 
within  the  scope  of  their  legislative  functions,  as  declared  by  the 
B.  N.  A.  Act,  to  alter  or  adapt  the  practices  or  principles  in  force, 
to  make  them,  if  found  expedient  so  to  do,  more  suitable  and  ap- 
plicable to  the  circumstances  of  the  country.  As  to  the  statutes 
which  it  is  alleged  recognize  the  right  of  a  party  to  recover  for 
damage  or  injuries  sustained  dn  any  railroad,  see  81  Yic,  ch.  12 ; 
33  Vic,  ch.  23  ;  44  Vic,  ch.  25. 

The  crown  not  being  liable,  it  is  only  necessary  to  sa^  that  in  a 
case  such  as  this  at  common  law,  if  the  legislature  has  given  a  rem* 
edy,  the  remedv  prescribed  must  be  pursued,  because  the  stat- 
ute gives  no  action  at  common  law,  there  is  only  the  statute  to  be 
relied  on,  it  being  clearly  established  that,  where  a  new  right  is 
created  by  statute,  the  remedy  is  confined  to  that  given  by  statute. 

The  statute  38  Vic,  ch.  12,  repealed  by  39  Vic,  ch.  27,  giving  pow- 
er to  this  court  to  deal  with  petitions  of  right,  expressly  enacts  that 
nothing  in  it  shall  prejudice  or  limit  otherwise  than  therein  provi. 
ded  the  rights,  privileges  or  prerogatives  of  Ser  Majesty  or  her 
successors,  or  give  to  the  subject  any  remedy  against  the  crown  in 
any  case  when  not  entitled  in  England,  under  any  circumstances, 
by  laws  in  force  prior  to  the  passmg  of  the  Imperial  Statute  23  and 
24  Vic,  ch.  34. 

I  have  not  felt  it  necessary  to  go  more  minutely  into  the  cases 
bearing  on  the  questions  involved  in  this  case  as  they  can  be  found 
in  McFarlane  v.  Queen,  ubi  supra.  Under  these  circumstanceSi 
I  am  constrained  to  the  conclusion  that  the  judgment  must 
be  reversed,  and  this  court  should  declare  that  the  suppliant  is  not 
entitled  to  the  relief  sought  by  his  petition. 

I  uKiy  be  permitted  to  add  that  tlie  suppliant  in  this  case  has  my 
deepest  sympathy,  and,  I  trust,  that  an  application  on  his  j)art  to 
the  grace,  favor  and  bounty  of  the  crown  may  yet  enable  him  to 
get  that  relief  which  this  court  has  been  unable  to  grant  him. 

Form  of  Action  where  Passenger  Injuredi — When  a  passenger  is  injured 
while  being  transported  by  a  railroad  company,  the  usual  form  of  action  is 
tort.  Such  was  in  former  times  always  the  action  brought  Sj^ainst  common 
carriers  for  personal  injuries.  Ansell  e.  Waterhouse,  6  M.  &  §.  885 ;  McOall 
•.  Forsyth,  4  W.  &  8.  179;  Heven  e.  McOaughan,  82  Miss.  17;  8altonstall  «. 
Stockton,  Taney's  Dec.  11;  Frink  v.  Potter,  17111.  406;  Pennsylvania  R.Co. 
«.  People,  81  Ohio  St.  537;  Cregin  e.  Brooklyn,  etc.,  R.  Co.,  75  N.  Y.  193; 
Kew  Orleans,  etc.,  R.  Go.  e.  Hurst,  86  Miss.  660;  Ames  e.  Union  R  Co.,  117 
Mass.  541;  Hammond  v.  North  Eastern  R.  Co.,  6  S.  0.  180;  Nevin  e.  Pull- 
man  Palace  Car  Co.,  11  Am.  A  Ene.  R.  R.  Cas.  92. 

But  an  action  may  also  be  brought  in  assumpsit  for  a  breach  of  the  con- 
tract to  carry  safely.  McCall  v.  Forsyth,  4  W.  &  S.  179;  Fink  e.  Potter,  17 
111.  406;  Saltonstall  e.  Stockton,  Taney's  Dec.  11;  Baylesf  «.  Lintot,  L.  R. 
8.  C.  P.  845. 

Sovereignty  oan  not  be  8ued« — ^Tfaat  a  eoTeieign  State  cannot  be  sued  without 
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its  own  consent,  see  Cohens  o.  Yfaginia,  6  Wheat.  411 ;  United  States  o.  daito, 
8  Peters.  444;  United  States  e.  Barney,  8  Hall,  L.  J.  128;  United  States  «. 
Wells,  a  Wash.  C.  Ot.  161 ;  2  Op.  of  Att'y  Gens.  967 ;  Johnson  «.  United  States, 
8  Nott  &  Hunt,  891. 


Shtth 

V, 

St.  Paul  City  Ry.  Co. 

{Adoanee  Oa$e,  Mmneaota.    AprU  2,  1884.) 

Street  railway  companies,  as  carriers  of  passengers  for  hire,  are  bound  to 
exercise  the  highest  degree  of  care  and  diligence  consistent  with  the  nature 
of  their  undertaking,  and  are  responsible  for  the  slightest  neglect.  This  rule 
extends  to  the  management  of  cars  and  track,  and  to  all  the  arrangements 
necessary  for  the  safety  of  passengers  as  respects  accidents  from  collision  or 
otherwise. 

Where  an  injury  to  ^  passenger  occurs  through  a  defect  in  the  construction 
or  working  or  management  of  the  vehicle,  or  anything  pertaining  to  the  ser- 
vice which  the  earner  ought  to  control,  a  presumption  of  negligence  arises 
from  the  happening  of  the  accident,  and  upon  such  proof  the  burden  will 
devolve  upon  the  defendant  to  exonerate  himself  by  showing  the  existence  of 
causes  beyond  his  control,  unless  evidence  thereof  appears  as  part  of  plain- 
tiffs own  case. 

It  is  not  error  for  the  trial  court  to  refuse  an  application  to  allow  the  jury 
to  witness  experiments  with  cars  upon  a  railway  track  outside  the  court- 
room, as  bearing  on  the  question  of  the  practicability  of  an  alleged  collision. 

Upon  the  issue  raised  by  the  pleadings,  whether  plaintiff  was  a  passenger 
at  the  time  of  the  accident,  Jield,  that  the  jury  were  properly  instructed  that 
if  the  plaintiff  was  not  actually  on  the  platform  of  the  car,  but  had  hailed 
the  car,  and  the  car  had  stopped  for  the  purpose  of  enabling  him  to  take 
passage,  and  he  was  in  the  act  of  carefully  and  prudently  attempting  to 
step  on  the  platform,  he  is  to  be  regarded  as  a  passenger. 

Appeal  from  an  order  of  District  Court,  Bamsey  Connly. 
C.  K.  Davis  for  roBpondent  Howard  Taylor  Smith. 
H.  J.  Horn  and  O  Biien  &  Wilson  for  appellant  the  St.  Paul 
City  Ry.  Co. 

Yandebbttboh,  J. — This  action  is  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  a  collision  be- 
tween two  street  cars  of  the  defendant,  on  one  oi  which  plaintiff 
claims  to  have  been  a  passenger.  Defendant'  denies  that  he  was  a 
passenger,  and  insists  that  under  the  circumstances  it  is  liable  for 
the  exercise  of  ordinary  care  only. 

Upon  this  question  plaintifPs  evidence  tends  to  show  that  he 
had  reached  the  car,  which  had  stopped  for  him  at  a  crossing,  and 
was  endeavoring  to  enter  it  by  a  smgle  low  step,  in  the  rear  and 
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centre  of  the  car,  between  the  rails ;  that  while  he  was  on  the  step 
and  in  the  act  of  opening  the  door,  which  opened  with  difficulty^ 
he  heard  the  noise  of  another  car  approaching,  which  was  unexpect- 
edly brought  into  collision  with  tne  one  he  was  entering,  and  he 
was  thereby  struck,  knocked  down,  and .  severely  hurt.  The 
defendant's  evidence  also  tends  to  show  that  the  forward  car 
had  stopped  and  was  waiting  for  plaintiff,  and  that  he  had  passed 
to  the  rear  thereof  and  stood  between  the  rails,  where  he  was  seen 
by  the  driver  of  the  rear  car  before  the  accident.  The  court 
cnarged  the  jury  that  "  if  the  plaintiff  was  not  actually  on  the 
platform,  but  had  hailed  the  car,  and  the  car  had  stopped  for 
the  purpose  of  enabling  him  to  take  passage,  and  he  was  in  the  act 
of  carefully  and  prudently  attempting  to  step  upon  the  platform, 
he  is  to  be  regarded  as  a  passenger."  This  instruction  was  correct 
as  a  legal  proposition,  and  also  clearly  within  the  evidence,  whiqh, 
taken  tocrether,  is  amply  sufficient  to  siippoi*t  the  finding  that 
the  plaintiff  had  accepted  the  defendant's  invitation  to  take  pas- 
sage, which  had  been  signified  by  its  stopping  the  car  and  waiting 
for  him  to  enter  it ;  that  he  was  in  the  act  of  entering  it,  and  had 
so  far  placed  himself  in  the  charge  of  the  defendant  as  to  be 
entitled  to  the  protection  of  a  passenger.  The  nile  is  not  inflexi- 
ble that  to  entitle  a  person  to  such  protection  he  must  be  actually 
within  the  vehicle  or  upon  some  portion  of  it.  Otherwise  he  might 
in  good  faith,  and  in  the  exercise  of  dne  care,  place  himself  in  a 
position  of  peiil  while  in  the  act  of  taking  passage,  upon  the 
consent  and  invitation  of  the  carrier,  and  the  latter  be  bound 
to  the  exercise  of  ordinary  care  only.  Brien  v.  Bennett,  8  Car.  & 
P.  724  ;  Allender  v.  Railroad  Co.,  87  Iowa,  270 ;  Gordon  v.  Rail- 
road Co.,  40  Barb.  550 ;  Com.  v.  Railroad  Co.,  129  Mass.  501 ; 
Thomp.  Carr.  42  ;  Hutch.  Carr.  §  556  ;  Shear.  &  R.  Neg.  §  262. 

The  defendant  was  a  carrier  of  passengei*s  for  hire,  owning 
and  controlling  the  tracks  and  cars  operated  thereon.  It  is  there- 
fore subject  to  the  rules  applicable  to  passenger  carriers.  Thomp. 
Carr.  442 ;  BaiTett  v.  Street  R.  R.,  1  Sweeny,  568 ;  8  Abb.  Fr 
(N.  S.  )  205.  As  respects  hazards  and  dangers  incident  to  the  business 
or  employment,  the  law  enjoins  upon  such  carrier  the  highest 
degi'ee  of  care  consistent  with  its  undertaking,  and  it  is  responsible 
for  the  slightest  negligence.  Wilson  v.  N.  P.  R.  Co.,  26  Minn. 
280 ;  Warren  v.  Railroad  Co.,  8  Allen,  233 ;  43  Amer.  Dec.  354, 
356,  notes  and  cases.  This  rule  extends  to  the  management  of  cars 
and  track,  and  to  all  the  subsidiary  arrangements  necessary  for 
the  safety  of  passengers.  Simmons  v.  S.  S.  Co.,  97  Mass.  368 ; 
Meier  v.  Railroad  Co.,  64  Pa.  St.  230.  It  would,  of  conrse,  also  be 
applicable  to  the  proper  arrangements  for  running  street  cars  upon 
the  same  track,  in  respect  to  risks  and  dangers  of  accidents  from 
oollision. 

In  support  of  the  charge  of  negligence  in  the  management  of 
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the  rear  car  (No.  26),  and  the  horses  attached  to  it,  plaintiffs  eri* 
dence  tended  to  prove  that  before  he  reached  the  forward  car  (No. 
8)  he  saw  car  26  approaching  upon  an  np  grade,  about  one-lialf 
block  away,  and  moving  at  the  usual  rate  of  speed ;  that,  while  he 
was  in  the  act  of  entering  the  car  which  stood  waiting  for  him, 
hearing  a  noise  on  the  track  beliind  him,  he  looked  around  and  saw 
the  horses  of  car  No.  26  appproachin^  rapidly,  and  immediately 
the  collision  occurred  in  which  he  was  mjured.  The  horses  of  car 
26  were  turned  to  the  right  and  run  off  the  track,  and  immediately 
stopped  in  the  street  alongside  of  car  No.  8,  which  was  also  thrown 
off  tne  track.  Assuming  the  testimony  of  plaintiff  and  his  wit- 
nesses to  be  true,  it  is  evident  that  the  forward  car  must  liave  been 
struck  either  by  the  horses  or  some  part  of  car  No.  26,  and  that 

{>laintiff  was  struck  and  injured  thereby.  We  think  it  is  also  evident 
hat  the  horses  must  have  started  into  a  gait  much  more  rapid  than 
usual  in  such  service,  or  proper,  considering  the  jproximity  of  the 
forward  car ;  but  plaintiff's  evidence,  however,  failed  to  explain 
this,  and  though  it  included  the  testimony  of  passengers  in  car  No. 
26  at  the  time,  it  did  not  appear  as  a  part  of  plaintiff's  case  that  the 
horses  had  in  fact  become  unmana^able,  or  were  actually  ^^  run- 
ning away."  The  collision  occurred  in  the  evening,  and  during  a 
storm,  but  the  streets  were  suiSciently  lighted,  so  tnat  the  plaintiff 
and  car  No.  8  were  discernible  by  the  driver  of  car  No.  26.  No 
adequate  or  satisfactory  cause,  therefore,  for  the  happening  of  the 
accident  and  injury  to  the  plaintiff,  consistent  with  due  diligenoe 
on  the  part  of  the  defendant,  is  disclosed  by  plaintiff's  case. 

The  severe  rule  which  enjoins  upon  the  carrier  such  extraordi- 
nary care  and  diligence,  is  intended,  for  reasons  of  public  policy, 
to  secure  the  safe  carriage  of  passengers,  in  so  far  as  human  shll 
and  foresight  can  effect  such  result.  From  the  application  of  this 
strict  rule  to  carriers  it  naturally  follows  that  where  an  injury  oo- 
curs  to  a  passenger  through  a  defect  in  the  construction  or  work- 
ing or  management  of  the  vehicle,  or  anything  pertaining  to  the 
service  which  the  carrier  ought  to  control,  a  presumption  of  negli- 

Since  arises.  The  general  rule  is  thus  stated  in  Scott  v.  Lon£>n 
ock  Co.,  8  Hurl.  &  C.  696. :  "  There  must  be  reasonable  evi- 
dence of  negligence  ;  but  where  the  thing  is  shown  to  be  under  the 
management  of  defendant  or  his  servants,  and  the  accident  is  such 
as  in  the  ordinary  course  of  things  does  not  happen,  if  those  who 
have  the  management  used  proper  care,  it  affords  reasonable  evi- 
dence in  the  absence  of  explanation  by  defendant  that  the  accident 
arose  from  the  want  of  care." 

The  rule  is  therefore  frequently  stated,  in  general  terms,  that 
negli^nce  on  the  part  of  the  carrier  may  be  presumed  from  the 
mere  nappening  of  the  accident.  The  reason  of  the  rule  seems  to 
be  that  from  the  very  nature  of  things  the  means  of  proving  the 
specific  facts  are  more  in  the  power  of  the  carrier.    The  btter^ 
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omiing  the  property  and  controlling  the  agencies,  is  presumed  to 
have  peculiarly  within  his  own  knowledge  tne  cause  oi  an  accident, 
which  he  nii^ht  be  interested  to  withhold,  and  which  the  passen- 
ffer  could  not  know  and  might  himself  be  unable  to  pi-ove.  Thomp. 
Carr.  *211.  The  application  of  this  rule  is  not  limited  to  a  break- 
age or  defect  in  the  vehicle  in  which  the  passenger  is  carried,  but 
^  extends  to  any  other  thing  which  the  carrier  can  and  ought  to 
control,  as  a  part  of  its  duty  to  carry  passengers  safely."  Meier  v. 
Railroad  Co.,  supra ;  Feital  v.  Bailroad  Co.,  109  Mass.  405.  Hence 
the  fact  of  a  collision  betweefi  cars  belonging  to  the  same  company 
upon  a  railway  track  is  considered  prima  facie  evidence  of  negh- 
gence  on  the  part  of  the  company,  and  it  is  not  necessary  for  the 
plaintiff  to  prove  specifically  in  what  it  consisted.  If  it  occurred 
without  the  fault  oi  defendants  it  is  ordinarily  for  them  to  show  it. 
Skinner  v.  Bailroad  Co.,  6  Exch.  787 ;  Railroad  Co.  v.  Pollard, 
22  Wall.  343;  Aug.  Carr.  (5th  Ed.)  §789.  Where,  however, 
the  plaintiff's  own  evidence  shows  the  operation  of  causes  beyond 
the  control  of  the  carrier,  as  the  presence  of  vis  major  or  the  tor- 
tious act  of  a  stranger,  tending  to  produce  the  accident,  the  plaintiff, 
in  order  to  make  out  a  prima  facie  case,  will  generally  be  obliged  to 
go  further  and  prove  tlie  actual  concurrence  of  the  negligence  of 
ihe  defendants  as  an  operating  and  efficient  cause,  or  that  by  the 
exercise  of  due  diligence  the  accident  mi£;ht  have  been  avoided. 
Whart  Neg.  §  661 ;  Thomp.  Carr.  218 ;  Le  Barron  v.  Ferry  Co., 
11  Allen,  317 ;  Gillespie  v.  Railroad,  6  Mo.  App.  558.  The  rea- 
son of  the  distinction  is  so  plain  that  in  practice  it  is  not  difficult  to 
apply  the  correct  rule. 

In  the  case  at  bar,  plaintiff's  evidence  did  not  tend  to  prove  that 
the  accident  was  attributable  to  extraordinary  causes  beyond 
defendant's  control.  The  burden,  therefore,  devolved  upon  de» 
fendant«to  exonerate  itself  from  liability  by  showing  that  the 
collision  was  due  to  inevitable  accident,  or  some  caase  for  which 
it  was  not  responsible.  Skinner  v.  Railroad  Co.,  supra.  The 
motion  to  dismiss  the  action  was  properly  denied,  and  the  rule 
laid  down  by  the  court  as  to  the  burden  of  proof  in  such  cases 
was  correct. 

4.  The  issues  embracing  the  questions  of  plaintiff's  contributory 
negligence,  the  circumstances  of  the  accident,  and  the  nature  and 
extent  of  his  injuries,  were  fairly  submitted  to  the  jury  by  the 
court,  and  must  be  presumed  to  have  been  found  for  plaintiff. 
And  upon  the  question  of  qontributory  negligence  the  conrt  prop- 
erly instructed  the  jury  that  the  plaintiff  was  bound  to  exercise 
ordinary  pmdence  only,  while  the  defendant's  obligation  involved 
the  strict  rule  of  liability  imposed  upon  carriers.  J  ohnson  v.  Rail- 
road Co.,  11  Minn.  304  (Gil.  204). 

The  court  properly  refused  the  defendant's  fifth  request,  wherein 
.  the  court  was  asKed  to  charge  the  jnry  >^.that  if  they  found  that 
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the  injury  complained  of  was  caused  by  the  running  away  of  the 
horses  attached  to  car  No.  26,  through  fright,  caused  by  the  hail- 
storm, it  would  be  necessary,  in  order  to  entitle  plaintin  to  a  ver- 
dict, that  he  should  prove  by  a  fair  preponderance  of  evidence  that 
the  defendant  was  negligent  in  the  management  of  car  No.  26 
during  the  runaway,  and  that  the  injury  complained  of  was  occa- 
sioned by  such  negligence."  We  understand  this  to  mean  that, 
upon  proof  that  the  accident  was  occasioned  as  alleged,  defendant 
was  prima  facie  exonerated,  and  thereupon  the  burden  was  cast 
upon  the  plaintiff  to  prove  4>6cific  negligent  acts  or  omissions  in 
the  premises.  Plaintiff  had  made  a  prima  facie  case  which  dis- 
closed evidence  of  the  circumstances  of  the  accident,  and  which 
defendant  was  called  upon  to  rebut.  Now  the  bare  fact,  if  estab- 
lished by  the  defendant,  that  the  collision  was  occasioned  by  the 
team  running  away  through  fright  at  a  storm,  or  from  any  other 
cause,  does  not  of  itself,  disconnected  with  the  agencies  controlled 
by  defendant,  imply  that  the  accident  was  inevitable.  Sullivan  v. 
iCailroad  Co.,  30  Pa.  St.  239.  It  was  not,  therefore,  alone  suffi- 
cient to  rebut  the  plaintiff]s  case,  or  to  cast  upon  him  the  burden 
of  proving  specific  negligence  or  mismanagement.  Karson  v.  Kail- 
road  Co.,  29  Minn.  15.  The  teams,  cars,  and  their  management  be- 
longed to  the  defendant.  It  was  its  duty  to  exercise  the  highest 
practical  diligence  and  foresight  as  respects  the  danger  of  accidents 
of  this  kind,  and  to  run  cars  upon  the  same  track  at  suitable  dis- 
tances apart,  and  also  employ  skilled  drivers  and  safe  teams,  and 
through  its  servants  to  exercise  due  care  and  skill  in  the  manage- 
ment and  control  of  the  horses,  in  any  emergency  likely  to  arise  in 
the  service  or  business.  Whether  an  accident  resulting  from  the 
alleged  cause  may  or  may  not  h«')ve  been  consistent  with  the  highr 
est  care  and  skill  is  to  be  determined  by  the  evidence ;  but  to  con- 
stitute a  defence  it  should  so  appear.  So  the  court  considered,  and 
fairly  left  to  the  jury  to  determine,  iipon  the  evidence  in  the  case, 
whether  defendant  exercised  proper  care  under  the  circumstances 
to  prevent  the  accident. 

It  was  not  error  for  the  court  to  refuse  the  defendant's  applicar 
tion  to  allow  the  jury  to  proceed  to  the  car-house  of  defendant  and 
witness  experiments  with  these  cars  as  bearing  upon  the  question 
of  the  nature  of  the  alleged  collision.  The  case  was  not  within  the 
provisions  of  the  statute  allowing  a  view  by  the  jury,  and  if  such 
procedure  were  authorized  or  proper  in  any  case,  the  question 
would  be  one  resting  in  the  discretion  of  the  court.  See  Stones  v. 
Menhara,  2  Exch.  886. 

Order  afBrmed. 

Occurrence  of  Accident  to  Passeng^er  is  Prima  Facie  Evidence  of  Nef- 
ligence.— It  is  a  well- recognized  doctrine  that  where  an  injury  occurs  to  a 
passenger  by  reason  of  any  occurrence  which  might  be  attributable  to  the 
negligence  of  the  carrier,  the  occurrence  of  the  accident  itself  constitutes  a 
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prima  imAe  praramption  of  negliffence.  Great  Western  B.  B.  Co.  «.  Braid,  1 
Moo.  C.  C.  y.  8.  101;  Carpue  f).  London,  etc.,  B.  Co.,  6  Q.  B.  740;  Bailroad 
Co. «.  Pollard,  33  Wall.  841 ;  Bo  wen  e.  New  York,  etc.,  B.  B.  Co.,  18  N.  T. 
408;  Sawyer  «.  Hannibal  &  St.  Jos.  B.  Co.,  87  Mo.  340;  Walker  «.  Erie  B. 
Go.,  68  Barb.  360;  Meier «.  Pennsylvania  B.  B.  Co.,  64  Pa.  St.  336;  Toledo, 
etc,  B.  B.  Co.  D.  Beggs,  85  111.  80;  Pittsburgh,  etc.,  B.  Co.  v.  Thompson, 
66  01. 188;  Sullivan  V.Philadelphia,  etc.,  B.  Co.,  80  Pa.  St.  334;  Curtis  «. 
Rochester,  etc.,  B.  Co.,  18  N.  T.  584;  Galena,  etc.,  B.  Co.  «.  Tarwood,  17 
HI.  SO^;  Bomp  v.  Wilmington,  etc.,  B.  Co.,  9  Bich.  L.  84;  George  «.  St.  L., 
I M.  &  B.  Co.,  1  Am.  A  £ng.  B.  B.  Cas.  3d4;  Iron  B.  B.  Co.  v,  Mowbry,  8 
Am.  &  Eng.  B.  Cas.  861 ;  Pittsburgh,  C.  <&  St.  L.  B.  Co.  v.  Williams,  3  Am 
ftSng.  B.  B.  Cas.  457;  Cleveland,  etc.,  R  B.  Co.  v.  Newell,  8  Am.  <&  Eng. 
R.  R  Cas.  488;  New  York,  etc.,  B.  Co.  f).  Dougherty,  6  Am.  &  Eng.  B.  R 
Gas.  189;  Phila.  and  Beading  B.  Co.  v.  Anderson,  6  Am.  A  Eng.  R  R  Cas. 
407;  Cleveland,  etc.,  B.  Co.  v,  Newell,  8  Am.  &  Eng.  R  R  Cas.  877.  But 
see  Bird  V.  Great  Northern  R  Co.,  38  L.  I.  8;  Withers  «.  North  Kent  B.  Co., 
37  L.  L  (Ezch.)  417. 

The  rule  applies  equally  whether  the  injury  be  occasioned  by  a  defect  in 
machinery  or  track,  or  by  the  negligence  of  servants.  Ohio  &  Miss.  Packet 
Co.  0.  McCool,  8  Am.  &  Eng.  B.  B.  Cas.  890. 

Rule  as  Applied  to  Passenger  Carriers  other  than  Railroad  Companies. — 
The  rule  applies  in  the  case  of  passenger  carriers  other  than  railroad  companies. 
Stokes  «.  Saltonstall,  18  Pet.  181;  Fairchild  v.  California  Stage  Co.,  18  Cal. 
599;  McEenney  «.  Neill,  1  McL.  540;  Waree.  Gay,  11  Pick.  106;  Wilkie  e. 
Bolster,  8  B.  D.  Smith,  837;  Boberts  v,  Johnson,  58  N.  T.  618;  Simpson  v. 
London,  etc..  Omnibus  Co.,  L.  B.  S.  C.  P.  890. 

Exceptions. — ^The  principle  does  not  apply  in  the  following  cases: 

(1)  Where  the  injury  is  produced  by  some  cause  entirely  outside  the  duty 
of  the  carrier  to  the  passenger.  Curtis  e.  Bochester  A  Syracuse  B.  B.  Co., 
18  N.  T.  684;  Kansas  Pacific  B.  Co.  e.  Miller,  3  Col.  443;  Federal  St.  &  P. 
V.  K  Co.  e.  Gibson,  11  Am.  <&  Enff.  B.  R  Cas.  143. 

(3)  Where  the  injury  is  produced  by  some  voluntary  act  on  the  part  of  the 
person  injured,  which,  though  not  contributory  negligence,  is  the  sole  causa 
causans.  Bailroad  Co.  e.  Mitchell,  11  Heisk.  400;  Metropolitan  R  R  Co.  v. 
Jsckson,  L.  B.  8  App.  Cas.  198. 

(8)  Where  the  injury  is  produced  by  an  alleged  defect  in  the  equipment  of 
the  company  perfectly  patent  to  thej>er8on  injured.  Le  Barron  e.  East  Bos- 
ton Perry  Co.,  11  Allen,  813;  D.  L.  &  W.  R  R  Co.  ^.Napheys,  1  Am.  & 
Sng.  R  R  Cas.  63. 


Whselwbioht 

V. 

Boston  and  Albany  B.  B.  Oo. 

(185  MauaehuBetU  BeparU^  335.) 

At  a  railroad  station,  the  tracks  ran  easterlv  and  westerly.  On  the  south 
:^e  of  the  tracks  were  the  station-house,  and  a  platform  over  five  hundred 
feet  in  length,  which  ran,  on  the  east,  to  a  highway  crossing  the  railroad  at 
grade.  On  the  north  side  of  the  tracks  was  a  platform  five  hundred  feet  in 
bngth,  which  ran,  on  the  west,  to  a  passsgeway  leading  from  a  highway 
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parallel  with  the  railroad  on  its  northerly  side.  Between  the  two  platformt 
were  two  strips  of  planking,  each  ten  feet  wide,  and  the  rest  of  the  space 
was  left  unplanked.  The  railroad  tracks  wen  staraight  from  the  passageway 
for  the  distance  of  a  quarter  of  a  mile  in  an  easterly  direction.  Passengers 
going  eastward  could  only  enter  the  cars  from  the  south  platform.  A  woman, 
who  liyed  on  the  north  side  of  the  railroad,  intending  to  take  a  train  going 
eastward,  went,  in  the  daytime,  down  the  passageway  to  the  northerly  plat- 
form, and  found  a  freight  train  passing,  which  was  going  westward.  She 
waited  until  it  had  passed,  looked  eastward  to  see  if  any  other  train  was 
coming,  and  saw  none.  Her  attention  was  theh  attracted  to  the  inooming 
of  the  train  on  which  she  was  goin^,  and  knowing  that,  by  the  rulea  of  the 
road,  while  one  train  was  at  a  station  another  was  not  allowed  to  pass,  and 
that  one  train  was  not  allowed  to  follow  another  within  five  minutes,  she, 
without  looking  again  to  see  if  a  trun  was  coming,  stepped  on  the  north 
track,  attempted  to  cross  at  a  place  where  there  was  no  plankins,  and  was 
struck  by  a  train  coming  from  the  east,  a  few  hundred  feet  behind  the  other 
freight  train.  ElM,  in  an  action  against  the  railroad  corporation  for  the 
injuries  sustained,  that  there  was  no  evidence  to  warrant  a  finding  that  the 
'plaintiff  was  in  the  exercise  of  due  care,  although,  for  nearly  twenty  years, 
persons  coming  from  the  north  side  of  the  railroad  had  been  accustomed  to 
cross  to  the  south  platform  in  the  place  where  the  plaintiif  was  attemping 
to  cross, 

ToBT  for  personal  injuries  occasioned  to  the  plaintiff  by  being 
struck  by  a  locomotive  engine  belonging  to  the  defendant.  Triiu 
in  the  Superior  Court,  before  Mason,  J.,  who  allowed  a  bill  of  ex- 
ceptions, in  substance  as  follows : 

The  plaintiff  introduced  evidence  tending  to  show  the  following 
facts: 

The  defendant's  railroad  at  Newton  consists  of  two  tracks,  the 
southern  track  beinfi^  used  for  trains  runningtoward  Boston,  and 
the  northern  track  for  trains  from  Boston.  The  station  buildinff, 
in  which  are  the  ticket-office,  baggage-room,  etc.,  is  on  the  aoam 
side  of  the  road,  and  is  one  hundred  and  twenty  feet  long.  A 
platform  extends  along  its  front  and  eastwardly  eighty  feet  to  the 
west  side  of  Centre  Street,  a  highway  which  crosses  the  railroad  at 
grade,  and  westwardl}r  tliree  hundred  and  twenty-four  feet  beyond 
the  building,  making  in  all  a  platform  of  five  hundred  and  twenty- 
four  feet. 

On  the  north  side  of  the  railroad  a  platform  extends  from  Centre 
Street  westerly  to  the  end  of  a  narrow  passa^way  leading  from 
Washington  Street,  this  platform  being  five  nunared  feet  long, 
and  its  west  end  being  sixty-eight  feet  east  of  the  west  end  of  the 
platform  on  the  south  side  of  the  railroad.  Opposite  the  station 
building,  and  on  the  north  platform,  is  a  shed  for  the  shelter  of 
waiting  passengers,  twenty-nve  feet  wide  and  seventy-five  feet 
long,  the  west  end  of  which  is  two  hundred  and  eighty  leet  east  of 
the  passageway.  Between  the  shelter  shed  and  the  station  build- 
ing are  two  stripe  of  planking,  each  ten  feet  wide  and  thirty-three 
feet  from  each  other.  The  crossing  of  the  railroad  arid  Centre 
Street  is  planked.     There  is  no  planning  across  the  tracks  at  any 
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oUier  place,  but  the  tracks  are  left  in  the  usual  condition  of  rail- 
road tracks,  with  nothing  bnt  rails  and  sleepers,  and  not  filled  up 
level  with  the  sleepers^  and  with  no  preparation  of  the  tracks  to 
fit  them  for  crossing  bj  foot  passengers.  There  was  nothing  to 
prevent  people  from  crossing  the  tracks,  except  what  is  herein 
stated. 

Passengers  taking  trains  for  stations  east  of  Newton  enter  the 
cars  from  tlie  south  platform,  and  passengers  leaving  such  trains 
get  out  upon  the  south  platform.  Gates  are  kept  closed  on  the 
north  side  of  the  cars  going  toward  Boston,  so  that  passengers  can 
neither  get  on  nor  off  the  cars  on  that  side. 

Passengers  coming  from  Boston,  or  taking  trains  going  west, 
leave  or  enter  the  cars  by  the  north  platform,  and  closed  gates  on 
the  south  side  of  such  cars  prevent  people  from  leaving  or  enter> 
in^such  trains  on  the  south  side. 

%oth  platforms  were  raised  about  a  foot  above  the  track.  Wash- 
ington Street  runs  nearly  parallel  with  the  railroad  at  the  distance 
of  about  ei^ht  rods  northerly  from  it,  and  connects  with  Centre 
Street,  so  that  there  is  free  access  for  dwellers  on  Washington 
Street,  to  the  station  building  and  the  south  platform  by  the  high- 
way. 

The  plaintiff,  a  woman  seventy-two  years  old,  was  the  holder  of 
a  commutation  ticket,  entitling  her  to  ride  to  and  fro  between 
Newton  and  Boston.  On  the  day  of  her  injury  she  started  from 
her  house,  which  was  on  the  south  side  of  Washington  Street,  and 
immediately  west  of  the  passa^way  already  referred  to,  for  the 
purpose  of  taking,  and  in  ample  time  to  take,  the  twenty-three 
minutes  past  ten  a.m.  train  for  Boston.  She  passed  from  Wash- 
ington Street  into  and  through  the  passageway,  which  was  narrow, 
and  from  which  no  view  of  trains  coming  from  the  east  could  be 
had.  Two  ladies  were  a  short  distance  in  front  of  her  in  the  pas- 
sagewav.  This  passageway  ends  at  a  flight  of  three  or  four  steps 
which  lead  to  a  landing  connecting  with  the  end  of  the  north  plat- 
form, which  slopes  gradually  down  to  its  level,  which  is  about  two 
feet  below  the  general  level  of  the  platform.  When  plaintiff 
reached  the  foot  of  the  steps  a  freight  train  was  passing  westward 
on  the  north  track, — ^a  regular  freight  train,  as  she  understood  it, 
about  twenty  minutes  late.  She  waited  there  about  two  minutes 
until  the  last  car  had  passed,  and  then  went  up  the  steps,  and,  stand- 
ing on  the  landing,  looked  eastward  to  see  ii  any  other  train  were 
coming.  She  was  familiar  with  the  defendant's  time  table,  and 
knew  when  trains  were  due  at  Newton,  and  that  no  other  train  was 
due  at  that  time,  and  that  the  rules  of  the  defendant  did  notper- 
mit  trains  to  follow  within  five  minutes  of  each  other.  Wnile 
looking  eastward,  she  saw  the  ladies  who  had  preceded  her  in  the 
passageway  walking  along  the  north  platform.  She  did  .not  see 
any  train  approaching,  nor  hosn  any  bell  or  any  whistle.    ^^^  *^ 
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she  was  looking^  she  was  attracted  by  the  inoomuig  of  the  train 
which  she  was  aboat  to  take ;  and,  knowing  that  the  mles  of  the 
defendant  did  not  permit  a  train  to  pass  a  station  while  another 
was  passing  it,  and  supposing  that  no  tmin  would  approach  from 
the  east,  she  stepped,  a  moment  after,  upon  the  noirh  track,  and 
was  struck  by  the  engine  of  a  freight  train  coming  on  that  track 
from  the  east,  a  few  hundred  feet  oehind  the  other  freight  traiQ, 
and  received  the  injuries  complained  of. 

The  ladies  who  preceded  her  in  the  passageway  saw  the  locomo- 
tive  engine,  which  struck  the  plaintiff,  coming,  immediately  on  ar* 
riving  at  the  top  of  the  steps.  They  walked  sfowly,  and  the  engine 
of  the  passenger  train  winch  was  coming  from  the  west,  on  the 
south  track,  passed  them  when  they  were  less  than  a  hundred  feet 
east  of  the  passagewav,  and  the  engine  of  the  train  which  struck 
the  plaintiff  passed  them  going  west,  on  the  north  track,  before 
they  were  a  hundred  feet  east  of  the  passageway.  When  they  were 
about  a  hundred  feet  east  of  the  passageway,  the  last-named  engine 
whistled  very  sharply  two  or  three  times,  whereupon  they  turned 
round  and  saw  the  plaintiff  just  upon  the  track.  Other  evidence, 
introduced  by  the  plaintiff,  tended  to  show  that  the  en^ne  which 
struck  her  whistled  two  or  three  times  in  quick  succession  before 
she  was  struck,  and  so  sharply  as  to  attract  the  attention  of  passen- 
gers in  the  nassenger  train,  and  before  their  car  had  met  the  engine 
which  strucK  her ;  and  that  the  engine  which  struck  the  plaintiff 
was  drawing  an  extra  freight  train  not  on  the  time  table. 

Evidence  introduced  by  the  plaintiff  further  tended  to  show  that 
the  passageway  through  which  she  approached  the  railroad  had 
been  used  by  foot  passengers  for  nearly  twenty  years,  and  that  she 
aud  many  others  had  been  accustomed  to  use  it ;  that  the  plaintiff 
and  others,  about  to  take  trains  for  Boston,  had  been  in  the  habit 
of  stopping  at  the  end  of  the  passa^way  while  their  train  was 
coming  in,  and  then  crossing  the  tracks  and  getting  upon  the  rear 
car  of  the  train,  and  that  this  was  without  objection  from  the  de- 
fendant ;  that  of  those  who  came  to  the  railroad  premises  through 
the  passageway,  some  passed  along  the  north  platform  easterly, 
some  crossed  the  tracks  opposite  the  passageway,  and  others  crossed 
the  tracks  at  various  points  between  the  passageway  and  the  shel- 
ter shed ;  and  that  no  objection  had  been  made  by  the  defendant 
to  this  practice. 

The  railroad  track  is  straight,  from  a  point  west  of  the  passage- 
way, at  least  for  a  quarter  of  a  mOe  east  of  the  passageway ;  and 
if  a  person  stands  on  the  edge  of  the  top  step  at  the  end  of  the 
passageway,  without  going  toward  the  side  next  to  the  railroad 
track,  the  posts  of  the  shelter  shed  would  interfere  with  the  view 
of  a  train  approaching  from  Boston. 

The  plaintiff  also  introduced  evidence  tending  to  show  that  there 
was  no  flagman  at  the  end  of  the  passageway ;  and  that  no  warning 
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was  given  the  plaintiff  not  to  cross,  other  than  appears  from  the 
foregoing  evidence.  The  north  platform,  except  under  the  shelter 
shed,  is  ten  feet  wide.  There  is  nothing  on  it  between  the  passage- 
way and  the  shelter  shed,  except  that  a  lamp,  upheld  by  a  bracket 
fastened  to  the  fence  at  the  bacK  or  north  side  oi  the  platform,  pro- 
jects over  it  some  two  feet,  at  the  height  of  seven  or  eight  feet,  at 
a  point  one  hundred  and  eighty  feet  east  from  the  passageway. 
The  roof  of  the  shelter  shed  is  supported  by  posts,  which  stand  five 
feet  north  of  the  south  edge  of  the  platform,  and  in  the  neighbor- 
hood of  Centre  Street  some  shops  front  on  the  platform,  and  do 
not  project  over  or  upon  it.  About  two  thousand  people  live  north 
of  the  railroad  and  west  of  the  passageway. 

On  this  evidence,  which  was  all  the  evidence  on  the  question  of 
the  liability  of  the  defendant,  the  judge,  at  the  request  of  the  de- 
fendant, ruled  that  the  action  could  not  be  maintained ;  and  ordered 
a  verdict  for  the  defendant.    The  plaintiff  alleged  exceptions. 

T.  Weston,  Jr.  for  the  plaintiff. 

A.  L.  Soule  for  the  deiendant. 

CoLBUKN,  J. — In  Chaffee  v.  Boston  &  Lowell  B.  B.,  104  Mass. 
108,  which  was  in  some  respects  a  similar  case  to  the  one  at 
bar,  the  court  say :  "  The  plaintiff  must  show,  by  positive  evidence, 
in  cases  of  this  description,  that  he  was  in  the  exercise  of  due  care, 
and  that  his  want  of  it  did  not  contribute  to  the  injury  of  which 
he  complains.  If,  as  a  matter  of  common  knowledge  and  experi- 
ence, the  court  can  see  that,  upon  all  the  undisputed  racts,  the  plain- 
tiff  was  not  in  the  exercise  ot  ordinary  care,  and  that  the  injury  he 
received  )vas  in  part  attributable  to  his  want  of  it,  the  jury  may  be 
properly  told,  as  matter  of  law,  that  he  cannot  recover." 

In  the  case  at  bar,  the  plaintiff  had  ample  opportunity  to  cross 
from  the  north  to  the  soutn  platform,  either  by  tne  highway,  or  on 
the  strips  of  planking  designed  for  crossings,  opposite  the  station 
building.  She  was  attempting  to  cross  at  a  place  not  designed  or 
adapted  for  crossing,  at  wnich  the  defendant  had  held  out  no  invi- 
tation or  inducement  for  her  to  cross.  The  most  that  can  be  con- 
tended, on  the  evidence,  is,  that  the  defendant  had  tolerated  a 
practice,  which  the  plaintiff  and  others  had  adopted,  of  crossing 
where  she  was  attempting  to  cross,  without  taking  any  active  mea- 
sures to  prevent  it.  This  is  far  different  from  an  inducement  or 
invitation  from  the  defendant  to  cross  there. 

In  Chaffee  v.  Boston  &  Lowell  R  R.,  ubi  supra,  the  court 
say :  "  A  person  who  attempts  to  cross  a  railroad  track,  under  any 
circumstances,  can  hardly  be  said  to  be  in  the  exercise  of  due  care, 
unless  he  takes  reasonable  precaution  to  assure  himself,  by  actual 
observation,  that  there  are  no  approaching  cars  upon  it.  But  the 
deOTee  of  caution  he  must  exercise  will  be  affectea  by  the  situation 
and  surrounding  circumstances."    In  that  case,  the  plaintiff  was 
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injured  by  being  struck  by  a  hand-car,  with  no  light  apon  it,  nm- 
ning  at  the  rate  of  ten  or  twelve  miles  an  hour,  as  he  stepped  from 
the  platform  on  to  the  ti*ack,  in  a  dark  night 

In  the  case  at  bar,  the  accident  happened  in  broad  daylight,  be- 
tween ten  and  eleven  o'clock  in  the  forenoon ;  the  track  was  stnoght 
for  a  quarter  of  a  mile  easterly  from  the  place  where  the  plaintiff 
stepped  upon  it ;  and  there  was  nothing  to  obstruct  her  view  of  the 
track  for  that  distance,  from  any  point  on  the  platform  within  five 
feet  of  its  southern  edge.  The  conclusion  is  irresistible,  that  the 
plaintifPs  attention  was  so  far  occupied,  by  the  approach  of  the 
train  she  was  to  take,  that  she  omitted  to  look  alone  the  track  she 
was  to  cross,  and  stepped  directly  in  front  of  the  tram  which  struck 
her.  Her  knowled^  of  the  rules  of  the  defendant,  that  trains 
should  not  pass  each  other  at  stations,  or  follow  each  other  within 
five  minutes,  did  not,  under  the  facts  in  this  case,  excuse  her  from 
taking  the  simple  and  obvious  precaution  of  looking  to  see  what 
might  be  coming  on  the  track  sne  was  stepping  upon. 

The  fact  that  the  plaintiff  held  a  ticket,  or  that  the  train  she  was 
about  to  take  had  arrived,  did  not  authorize  her  to  cross  the  track 
at  an  improper  place,  or  take  any  less  care  to  see  that  she  oould 
cross  in  safety. 

Being  of  opinion  that  the  plaintiff  was  wanting  in  due  care, 
which  contributed  to  her  injury,  both  in  attempting  to  cross  where 
she  did  and  in  not  looking  for  an  approaching  train,  we  have  no 
occasion  to  consider  the  question  of  the  negligence  of  the  de- 
fendant. 

Exceptions  overruled. 

Surroundings  of  Stations.— A  railroad  company  is  bound  to  lue  all  reason- 
able care  and  precaution  to  have  the  exits  ana  approaches  to  its  stations  safe 
for  the  convenience  of  passengers.  Indiana,  etc.,  R.  Co.  «.  Hudelson,  18 
Ind.  825;  Chicago,  etc.,  R.  Co.  v.  Wilson,  68  111.  167;  Pittsburgh,  .etc,  R 
Co.  e.  Brigham,  29  Ohio  St.  874;  Clussman  if.  Long  Island  R  R.  Co.,  0  Hun 
(N.  Y.),  618;  Gordon  c.  Grand  Strwt  R.  R.  Co,  40  Barb.  646;  Hulbert  ».  New 
York,  etc.,  R.  Co.,  40  N.  Y.  146;  Knight  e.  Portland,  etc.,  R,  Co.,  66  Me. 
284;  Vicksburg,  etc.,  R.  Co.  «.  Howe,  62  Miss.  202;  Caswell  v,  Boston,  etc, 
R,  Co.,  98  Mass.  194;  Hartwig  «.  Chicago  &  N.  W.  R.  Co.,  1  Am.  &  Eng. 
R.  R.  Cas.  65 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Sykes,  2  Am.  A.  Eng.  R.  R.  Cas. 
264;  Stiles  v,  Atlanta,  etc.,  R.  Co.,  8  Am.  A  Eng.  R.  R.  Cas.  196;  Baltimore 
&  Ohio  R.  R.  Co.  e.  Hauer,  12  Am.  &  Eng.  R.  R.  Cas.  149. 

In  case  of  a  neglect  of  this  duty  the  company  is  liable  to  a  person  coming 
to  or  leaving  the  station  intending  to  take  passage  on  or  having  lust  left  its 
trains;  unless,  of  course,  as  in  the  principal  case,  such  person  has  been  guilty 
of  contributoiy  negli^^naoe.    See  antbontiM  above  died. 
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(Advance  Ccue,  Michigan,     Febrwury  8,  1884«) 

If  a  railroad  car  is  stopped  at  a  place  where  it  would  not  be  safe  for  tte 
passengers  to  alight,  it  is  the  duty  of  the  company  to  give  assistance  or 
warning  or  move  the  car  to  a  more  suitable  place. 

It  is  not  negligence  per  se  for  a  passenger  to  leare  the  car  by  the 
vear  end. 

The  evidence  as  to  the  negligence  of  both  plaintiff  and  defendant  was 
•Qch  that  it  was  proper  to  submit  the  whole  case  to  the  jury. 

Ebbob  to  Grenesee. 

H.  K.  Lovell  for  plaintiff. 

£.  W.  Meddaugh  for  defendant  and  appellant. 

CooLBY,  C.  J. — This  is  an  action  for  personal  injury,  and  the 
plaintiff  recovered  in  the  circuit  court.  The  only  questions  that 
need  to  be  considered  are — First,  whether  there  was  any  evidence 
of  negligence  on  the  part  of  the  defendant  to  be  submitted  to  the 
jury ;  and,  second,  wnether  the  evidence  conclusively  showed  con- 
tributory negligence  on  the  part  of  the  plaintiff. 

The  injury  occurred  December  28, .  1881.  The  plaintiff  was  a 
woman  sixty  years  of  a^,  and  resided  with  her  husband,  who  was 
still  older  ana  rlieamatic,  at  Davision,  a  country  station  about  nine 
miles  west  of  Flint.  On  the  day  named  she  went  to  Flint  with 
her  husband,  and  returned  on  the  evening  train,  which  arrived  at 
Davision  about  9  o'clock.  The  train  was  composed  of  six  cars, 
made  up  as  follows :  Mail  car,  express  car,  baggage  car,  smoker, 
way  car,  and  sleeper.  Plaintiff  and  her  husband  entered  the  way 
car,  which  they  found  full,  and  took  the  rear  seat  behind  the  door. 
It  was  a  dark,  cloudy  and  wet  evening.  When  the  train  stopped 
at  Davision  the  evidence  tends  to  show  that  the  smoker  stood  par- 
tially alongside  the  station  platform,  but  the  way  car  "^as  not  up 
to  it.  No  light  was  displayed  at  the  rear  end  of  the  wav  car,  nor, 
as  we  conclude  from  the  record,  at  the  front  end,  but  there  was  a 
light  on  the  platform  which  would  possibly  aid  in  alighting  there. 
A  drunken. man  in  one  of  the  cars  further  forward  appears  to  have 
had  the  attention  of  the  men  on  the  train  when  the  train  stopped^ 
and  aid  was  not  given  to  tlie  passengers  in  leaving  the  way  car. 
The  most  of  them  went  forward  and  alighted  safely,  but  plaintiff 
and  her  husband  got  out  at  the  rear  end  of  the  car.  There  is  a 
road  crossing  at  that  place,  and  plaintiff  was  familiar  with  the 
locality.  She  had  seen  the  eaiB  stop  there  before,  and  passengers 
16  A.  A  S.  R.  010.^81 
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step  down  into  the  road,  and  she  thonght  the  car  then  stood  where 
if  she  stepped  down  she  would  step  into  the  level  part  of  the  road. 
She  theren>re  stepped  down  in  the  dark.  She  had  several  packages 
on  her  left  arm,  but  her  right  hand  was  at  liberty,  and  with  that 
she  took  hold  of  the  iron  rod  bj  the  side  of  the  steps.  Instead  of 
being  over  the  level  road  as  she  supposed,  the  end  of  the  car  was 
over  a  depression  at  the  side  of  the  road,  and  when  her  foot  left 
the  step  sue  went  down  so  far  that  her  hold  of  the  iron  was  broken 
and  she  fell  to  the  ground.  Her  foot  slipped  on  the  wet  ground 
and  turned  under,  and  her  leg  was  broken.  She  lay  helpless  until 
assistance  could  be  procured.  It  was  not  until  after  the  train  had 
left  that  she  was  taken  up  and  carried  into  the  station,  and  medical 
assistance  obtained.  During  all  the  time  of  the  stop  no  one  con- 
nected with  the  train  or  employed  by  the  defendant  was  giving 
assistance  to  the  plaintiff  or  her  nusband^  or  looking  after  passen- 
gers at  t'he  rear  end  of  the  car  they  had  occupied. 

It  is  contended  on  the  part  of  the  defence  that  the  plaii^ti£E  was 
negligent  in  leaving  the  car  where  she  did ;  that  the  only  proper 
place  for  leaving  was  where  there  was  light,  and  where  assistance 
was  provided,  and  that,  if  needful,  she  should  have  passed  through 
the  car  in  front  of  the  way  car  from  which,  if  not  from  the  way 
car,  she  might  have  alighted  upon  the  platform.  It  is  further  said 
that  it  is  not  expected  passengers  will  leave  the  carat  the  rear  end; 
their  duty  is  to  pass  to  the  front  and  leave  the  other  to  passengers 
taking  the  car,  who  otherwise  will  be  incommoded  m  getting 
aboard.  And  it  is  insisted  the  railroad  company  is  under  no  obli- 
gation to  station  assistants  at  each  end  of  every  car  to  help  passen- 
gers on  and  off ;  the  burden  would  be  an  unreasonable  one,  and 
passengers  have  no  right  to  demand  or  expect  it.  It  would,  no 
doubt,  be  better  that  travellers  should  always  leave  a  car  by  the 
front  end,  and  it  might  be  competent  for  a  railroad  company  to 
make  and  enforce  a  rule  requiring  it.  But  it  is  not  shown  that 
this  defendant  has  any  such  rule,  and  it  is  certain  that  there  is  no 
general  custom  now  observed  by  the  public  to  that  effect.    Passen- 

fers  not  only  do  leave  the  cars  at  the  rear  and  front  indifferently, 
ut  they  are  suffered  to  do  so  without  objection,  and  probably  a 
very  large  portion  of  them  all  are  not  aware  that  it  is  desired  they 
should  do  otherwise.  Under  such  circumstances  it  cannot  be  said 
that  it  is  negligence  per  se  for  a  passenger  to  leave  the  car  at  the 
rear.  If  there  was  negli^nce  in  this  case  it  must  arise  from  the 
fact  of  the  darkness,  the  Known  fact  that  the  rear  of  the  car  was 
not  at  the  landing,  and  the  uncertainty  in  respect  to  the  ground 
where  it  stood.  If  the  front  end  of  the  car  had  been  at  the  plat- 
form, there  would  have  been  more  reason  for  insisting  that  the 
plaintiff  should  have  gone  in  that  direction.  But  we  think  a  woman 
is  excusable  for  not  desiring  to  pass  through  the  smoking  car,  and 
she  has  a  right  to  assume  it  is  not  expected  of  her.    We  also  think 
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that  pasfiengere,  where  not  notified  to  the  contrary,  may  rightfully 
assume  that  it  is  safe  to  alight  from  the  car  whereyer  it  is  stopped 
for  passengers  to  leave  it.  And  if  no  li^ht  is  given  them  to  leave 
the  car  by,  they  are  not  to  be  charged  with  fault  for  leaving  in  the 
darkness. 

A  review  of  the  record  satisfies  us  that  the  agents  and  servants 
of  the  defendant  were  not  as  careful  and  vigilant  as  they  should 
have  been  in  providing  for  the  safety  of  the  passengers  in  leaving 
the  train.  If  a  car  in  which  there  were  passengers  was  not  standing 
where  it  would  be  safe  for  them  to  alight  without  assistance,  it  was 
the  duty  of  the  company  to  provide  assistance,  or  give  warning,  or 
to  move  the  car  to  a  more  suitable  place.  ^  This  was  decided  in 
Cockle  V.  London  &  S.  E.  Ry.  Co.,  L.  E.  7  C.  P.  321,  a  case  on 
its  facts  very  similar  to  this  ;  and  the  same  principle  has  often  been 
laid  down  in  other  cases.  Nicholson  v.  Lancashire,  etc.,  K.  Co.,  3 
Hurl.  &  C.  534;  Foy  ^.  London,  etc.,  R.  Co.,  18  C.  B.  (N.  S.) 
225 ;  Brassell  v.  N.  Y.  Cent,  etc.,  R.  Co.,  84  N.  Y.  241 ;  s.  c,  3 
Am.  &  Eng.  R.  R.  Cas.  380 ;  Penn.  R.  Co.  v.  White,  88  Pa.  St. 
327 ;  and  Salt.  &  O.  R.  Co.  v.  State,  Md.  Ct.  App.  12  Am.  & 
Eng.  R.  R.  Cas.  149,  are  among  those  so  holding.  There  was  there- 
fore evidence  to  go  to  .the  jury  on  the  question  of  negligence  in 
the  defendant.  And  the  peculiarity  of  the  case  is  such  that  the 
same  facts  which  tend  to  snow  negligence  in  the  railroad  company 
tend  in  the  same  degree  to  show  that  the  plaintiff  was  without  lault. 
If  she  had  a  right  to  assume  that  the  landing  place  was  safe,  she 
was  not  negligent  in  stepping  down  as  she  did.  It  must  be  con- 
ceded that  she  did  not  exnibit  a  very  hi^h  degree  of  caution,  but  we 
cannot  say  that  it  was  not  as  much  as  the  average  passenger  would 
have  shown  under  like  circumstances.  It  was  very  proper, 
we  think,  for  the  circuit  judge  to  submit  the  whole  case  to 

the  inry. 
Tne  judgment  must  be  affirmed. 
The  other  justices  concurred. 

Obligation  of  Company  at  to  place  where  Passengers  alight.— A  railroad 
company  is  bound  to  take  care  that  the  place  where  it  calls  upon  its  passen- 

rB  to  alight  is  reasonably  safe  for  that  purpose.  Hulbert «.  New  York,  etc., 
Co.,  40  N.  T.  145;  Knight «.  Portland,  etc.,  R  Co.,  66  Me.  234;  McDon- 
ald V,  Chicago,  etc.,  R  Co.,  26  Iowa,  124;  Chicago,  etc.,  R  Co.  o.Fillimore, 
57111.267;  Vicksburg,  etc.,  R  Co. «.  Howe,  52  Miss.  202;  Dillaye  t>.  New 
York,  etc.,  R  Co.,  56  Barb.  80;  Seymour  «.  Chicago,  etc.,  R  Co.,  8  Biss.  48; 
Weston  «.  New  York,  etc.,  R  Co.,  10  Jones  &  Sp.  166;  Delaware  L.  &  W.  R 
Co.  V.  Napheys,  1  Am.  &  Eng.  R  R  Cas.  52;  HartwigtJ.  C.  &N.  W.  RCo., 
1  Am.  &  Eng.  R  R.  Cas.  65;  Chicago,  B.  &  Q.RCo.  «.  Sykes,  2  Am.  &Eng. 
R  R  Ca».  254.     But  see  March  «.  Concord,  etc.,  K.  Co.,  66  M6.  284. 

Contributory  Negligence. — Where  a  passenger  being  aware  that  the  train 
is  not  opposite  a  platform  of  his  motion  endeavors  to  alight  at  a  place 
which  is  dangerous  and  in  so  doing  is  injured,  the  railroad  company  is  not 
liable.  Taber  v.  Delaware,  etc.,  R  Co.,  71  N.  Y.  489;  Central  R  R  Co.  «. 
Van  Horn,  88  N.  J.  L.  188;  Delamatyr  e.  Milwaukee,  etc.,  R  Co.,  24  Wise. 
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578;  BvaiisTille,  etc.,  K.  Co.  «.  Duncan,  28  Ind.  441;  Columbus,  etc.,  R  Co. 
0.  Farrell,  31  Ind.  408;  Stiles  «.  Atlanta,  etc.,  R.  Co.,  8  Am.  &  Eng.  K  R. 
Cas.  195;  Cincinnati,  etc.,  R  Co.  «.  Peters,  6  Am.  &  Eng.  R  R  Cas.  IM; 
Burlington,  etc.,  R  Co.  v,  Raymond,  18  Am.  &  Eng.  R  R  Cas.  6.  But  see 
Pabst «.  Baltimore,  etc.,  R.  Co.,  2  McArthur,  42. 

And  where  a  railroad  company  has  provided  a  safe  means  of  getting  on  and 
off  the  train,  if  &  passenger  elects  to  alight  in  a  way  of  his  own,  different  from 
that  anticipated  by  the  company,  the  latter  will  not  be  responsible  for  the 
consequences.  Forsyth  «.  Boston,  etc.,  R  Co.,  108  Mass.  510;  Pennsylvania 
R  R  Co.  «.  Zebe,  88  Pa.  St.  818;  s.  c,  87  Pa.  St.  420;  Bancroft  «.  Boston, 
etc.,  R.  Co.,  07  Mass.  275;  Gonzales  «.  New  York^  etc.,  R  Co.,  SOHow.Pr. 
126. 


Pullman  Palaob  Cab  Oa 

V. 

Gabdneb. 

(Adcanee  (%M0,  PeKMyhania.    Jfovmnibmr  12,  1888.) 

It  is  the  duty  of  a  sleeping  car  company  to  use  reasonable  and  ordinsry 
care  to  prevent  intruding,  picking  pockets,  and  carrying^  off  the  clothes  of 
passengers  while  asleep,  and  whether  such  care  was  exercised  under  the  dr- 
cumstanoes  is  a  question  for  the  jury. 

Where  the  reflations  require  a  watchman  to  stay  in  the  aisle  of  the  esr 
continuously  until  danger  is  over,  and  he  goes  out  of  the  aisle  even  for  a 
very  few  minutes,  and  during  that  time  a  robbery  occurs,  and  the  jury  be- 
lieve that  if  he  had  been  in  his  place  of  observation  it  would  not  have  oc- 
curred without  detection,  the  company  is  liable.  The  watching  must  be 
continuous  and  active. 

In  this  action,  it  was  competent  to  prove  that  another  person  was  robbed 
on  the  same  night,  and  on  tne  same  car,  as  bearing  upon  the  question  of 
negligence. 

Ebbob  to  the  Oonrt  of  Oommon  PleaB  No.  1,  of  Allegheny 
county. 

This  was  an  action  <m  the  case  to  recover  damages  for  the  loss 
of  a  TOld  watch  and  some  fifty  dollars  in  money  resulting  from 
the  alleged  negligence  of  the  defendant  company,  its  agents  and 
employees,  in  not  exercising  proper  care  in  the  protection  of 
plaintiff  and  his  effects  while  occupying  a  berth  in  a  Pullman  car 
between  Philadelphia  and  Pittsburgh. 

On  April  8th,  1881,  plaintiff  purchased  a  ticket  from  the  com- 
pany at  JPhiladelphia  which  secured  him  an  upper  berth  in  a  sleep- 
ing coach  leaving  Philadelphia  on  the  11.80  p.m.  train.  There 
were  on  this  train  two  sleepers  in  charge  of  five  employees,  the 
usual  number,  and  consisting  of  a  conductor,  one  coo^  and  three 
porters. 

The  plaintiff  on  entering,  the  car,  had  on  his  person  a  gold 
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watch  valned  at  $250  and  abont  $55  in  money.  His  berth  was 
already  made  up,  and  he  retired  shortly  after  the  train  started. 
Before  getting  into  his  berth  he  took  on  his  coat  and  vest,  pnt  hia 
watch  and  pocket-book  in  the  inside  pocket  of  his  vest,  ana  pnt  it 
under  the  ontside  corner  of  the  mattress  of  his  berth,  lay  down 
and  was  soon  asleep,  and  did  not  awake  nntil  near  Huntmgdon, 
about  seven  o'clock  next  morning,  when  the  passen^r  conductor 
called  for  his  railroad  ticket.  Onlookin^  for  it  he  discovered  that 
his  watch  and  money  were  ^one.  He  called  the  poi*ter  and  sent 
him  to  tell  the  condactor,  who  came,  and  the  plaintiff  made  known 
to  him  that  he  had  been  robbed.  Officers  were  telegraphed  for 
and  met  the  train  at  Tyrone  to  search  the  passengers,  but  the  miss- 
ing property  was  not  found.  Two  passengers  who  had  taken 
berths  from  Philadelphia  to  Altoona  got  on  at  Harrisburg,  and 
from  this  fact  were  suspected  as  being  the  guilty  parties.  Every 
effort  was  made  by  the  agents  and  employees  of  the  company 
to  detect  the  thieves,  but  of  no  avail. 

The  conductor  of  the  sleeper  remained  on  duty  in  the  coach 
until  3  A.M.,  when  he  left  his  post  and  put  the  colored  porter  upon 
guard,  who  went  out  for  a  time  to  black  boots.  The  regulations 
required  a  continuous  watch  during  the  night. 

On  the  trial  the  plaintiff  offered  in  evidence  a  conversation 
between  himself  and  the  porter  touching  the  loss  when  first  dis- 
covered, to  which  defendants'  counsel  objected  as  well  as  to  the 
offering  in  evidence  the  deposition  of  C.  C.  Darling  to  prove  tiiat 
he  bad,  on  the  same  night,  lost  his  watch  and  pocket-book. 

The  court  (Stowe,  P.  J.)  charged  tlie  jury  as  follows  : 

The  question  of  law  suggested  in  this  case,  as  you  have  already 
heard  intimated,  is,  in  many  respects,  a  new  one ;  and  it  gives  some 
iurlications  of  how,  with  the  improvements  of  the  age,  new  ques- 
tions :irise  for  the  courts  to  settle.  When  suits  for  losses  in  sleep- 
iug  cai-s  were  first  brought  it  was  sought  to  be  established  that  the 
old  doctrine  of  the  liability  of  inn-keepers  and  common  carriers  of 
goods  applied,  that,  like  inn-keepers  and  common  carriers,  sleeping 
car  companies  were  insurers.  At  common  law  if  I  gave  property 
to  a  common  carrier  he  had  to  deliver  it  to  me  perfectly  safe  and 
sound  as  he  got  it,  the  acts  of  God  and  the  king's  eneniies  alone 
relieving  him  from  so  doing.  Practically  that  is  all  done  away 
with  now  by  bills  of  lading  making  exceptions  and  reservations. 
8o  an  inn-keeper  was  an  insurer  of  your  property  to  the  same 
extent.  If  a  mob  should  break  into  his  house,  carry  off  your  trunk, 
destroy  your  goods,  he  was  responsible.  Nothing  but  lightning, 
storm,  or  the  king's  enemies  that  were  in  open  rebellion,  not 
simply  rioters,  but  what  assumed  the  dignity  of  armed  rebellion, 
relieved  him  from  liability.  It  became  very  apparent  that  this 
doctrine  could  not  be  applied  to  our  times  and  our  different  circum- 
stanoes,  and  the  great  difficulty  has  been  to  find  some  legal,  solid 
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principle  on  which  to  base  actions  of  this  kind,  so  that  the  carrier, 
who  in  this  case  is  the  sleeping  car  company,  and  you  and  I^  and  every- 
body  else  who  nses  sleeping  cars  should  also  have  reasonable  pro- 
tection. In  an  ordinary  car,  npon  any  railroad,  if  you  or  I  purchase 
a  ticket,  sit  down  and  go  to  sleep,  and  somebody  picks  our  pocket, 
the  company  is  under  no  sort  of  obligation  to  make  good  our  loss. 
It  is  bound  to  carry  us  safely,  so  far  as  our  persons  are  concerned, 
but  it  is  under  no  sort  of  obligation  to  keep  people  from  robbing 
us  except  it  would  be  by  an  onslaught,  open  violence  on  the  cars. 
In  such  case  it  has  been  held  that  the  conductors  are  bound  to  pro- 
tect, not  only  the  pei^sons  of  passengers,  but  also  their  property  to 
a  reasonable  extent,  as,  for  instance,  if  some  boy,  fifteen  years  of 
age,  with  a  wooden  gun  in  his  hand,  would  come  in  to  rob  a  car,  as 
I  believe  it  is  said  tney  do  out  West,  and  the  passengers  should 
crawl  under  the  seats,  and  the  conductor  and  train  hands  run  away, 
when,  perhaps,  if  they  had  stood  their  ground  they  would  have 
prevented  it,  the  railroad  company  might  oe  responsible  if  the  jury 
should  not  find,  under  the  cii'cumstances,  that  the  passengers  ougnt  to 
have  defended  themselves.  We  used  to  ride  around  in  stage 
coaches.  If  robbed  while  in  them  the  company,  being  under  no 
obligation  to  carry  a  guard,  was  not  responsible  for  the  robbeiy, 
although  you  might  go  to  sleep,  and  they  know  perfectly  well  you 
would  go  to  sleep,  or  ought  to  suppose  you  would,  for  a  man 
could  not  ride  half  a  dozen  days  or  nights  without  going  to  sleep ; 
but  in  the  case  of  a  sleeping  .car  coinpanv  the  great  convenience 
and  inducement  held  out  to  passengers  is,  tnsct  they  will  give  them 
a  comfortable  night's  rest.  Tney  notify  them  they  will  make  them 
pay  for  it,  and  say  to  them  you  may  go  to  sleep.  The  principal 
part  of  the  arrangement  is  the  advantage  the  passenger  will  have 
over  an  ordinary  car,  that  he  can  lie  down  and  go  to  sleep.  When  you 
have  gone  to  sleep,  of  course,  you  can't  take  care  of  yourself, 
everybody  knows  tnat,  and  for  that  very  reason,  the  fact  that  the 
company  notifies  you  to  lie  down  and  shut  your  eyes  and  go  to  sleep 
and  thus  become  helpless,  it  is  their  duty  to  take  care  of  you  while 
you  do  sleep,  not  that  they  are  insurers,  not  that  they  say  you  shall 
not  be  robbed,  or  cannot  be  robbed,  but  they  will  use  reasonable 
and  ordinary  care  to  prevent  people  intruding  upon  you  and  pick- 
ing your  pockets  or  carrying  off  your  clothes  while  you  are  asleep. 
That  is  the  principle  that  should  underlie  all  of  these  cases,  and  it 
strikes  one  it  is  founded  on  good  sense  and  good  logic.  They  know 
that  there  are  certain  dangers  to  the  sleeping  passengers  ;  their  ex- 
perience, common  sense,  without  that,  would  say  that  there  were 
dangers.  They  know  that  anybody  and  everybody,  provided 
they  are  ordinarily  respectable  lookmg,  can  ride  in  their  cars. 
They  know  the  possioility  of  robtery,  and  they  therefore, 
when  they  notify  you  to  close  your  eyes  and  rest,  we  will 
not  say  you  shall  not  be  robbed,  but  we  will  say  we  will  exer- 
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dae  a  reasonable  and  ordinary  care  to  protect  yon  from  rob- 
bery. Applying  that  principle  you  will  inquire  :  Did,  or  did  not 
this  company,  at  the  time  this  ti^saction  occurred,  on  this  particu- 
lar car,  do  its  duty,  and  if  so,  did  the  parties  it  had  employed  do 
their  duty  in  guarding  the  car  that  night  agaiust  just  such  robbery 
as  occurred  ?  We  have  it  in  evidence  that  the  company  has  done 
its  whole  duty,  as  a  company.  They  require  a  constant  watch  to 
be  kept,  some  person  in  the  body  of  tbe  car  where  the  sleepers  are, 
watcmn^  continuously,  Mr.  Smitley  and  the  conductor  both  say 
that.  u.  watch  were  kept  by  one  I  apprehend  it  would  be 
sufficient. 

Of  course  there  are  many  cases  that  no  protection  could  guard 
against.  It  is  apparent  that  these  berths  must  be  uiade  in  such  a  way 
that  the  head-boards  may  be  easily  moved,  slipped  out ;  and  without 
you  would  keep  a  watchman  at  every  berth,  there  mi^ht  be  some 
fellow  so  expert  as  to  be  able  to  move  one  out  and  not  oe  detected, 
just  as  many  thieves  can  stand  right  before  your  face  and  talk  to 
you  and  at  the  same  time  pick  your  pocket,  and  you  never  suspect 
it.  It  is  a  sleight  of  hand  that  seems  to  be  peculiar.  Against 
thefts  of  that  kind  the  company  are  not  bound  to  protect  you  ;  but 
they  are  bound  to  protect  you  against  such  thefts  as  reasonable  care 
will  guard  against.  In  this  case,  the  evidence  satisfies  me,  and  it 
would  seem  that  is  the  reasonable  conclusion  from  the  testimony — 
that,  however,  is  for  the  jury — first,  that  the  regulations  of  this 
company  were  reasonable  and  proper.  They  kept  a  guard  accord- 
ing to  tlieir  regulations,  and  intended  to  keep  a  continuous  watch, 
BO  that  a  man  sitting  there  could  see  everything  that  was  going  on 
^without  interfering  with  the  sleepers.  He  would  have  no  business 
to  be  away  except  in  a  special  case.  They  station  him  at  the  end 
of  this  little  aisle  where  he  can  see  the  whole  length  of  the  car, 
see  anybody  undertaking  to  crawl  from  one  berth  to  another,  or 
anybody  in  the  aisle.  It  is  lit  up  sufficiently  to  be  able  to  distin- 
guish objects.  These  Pullman  cars  seemed  to  have  been  suffi- 
ciently manned.  There  were  five  employees  altogether.  One 
man  seems  to  me  to  have  been  quite  enough  at  a  time  to  guard  a 
car  in  the  way  that  ordinary  care  would  require  it  to  be  guarded. 
The  conductor  says  he  was  awake  in  the  car  till  three  aclock,  I 
believe  it  was ;  says  he  was  there  continuously  and  watched  con- 
tinuously. So  far,  if  that  is  true,  he  must  have  done  his  duty. 
He  left  his  post  of  observation  or  watch,  and  put  the  colored  porter 
upon  guard.  Now,  the  question  for  you  to  determine,  if  you  find 
that  reasonable  care  was  exercised,  as  I  think  it  was,  up  to  that 
time  is,  Did  this  colored  man  do  his  duty  ?  There  is  no  evidence  to 
indicate  that  he  was  not  a  sufficiently  proper  man.  Therefore  the 
company  would  not  be  liable  for  having  employed  a  man  not  fit 
for  the  purpose.  [Did  he  do  his  duty  i  The  regulations  required 
him  to  stay  in  the  aisle  of  the  car  continuously,  to  watch  there 
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oontmnoiiBlyy  until  the  dan^r  was  over,  ontil  dayli^t  Did  he  do 
it  f  If  60,  where  is  iiie  evidence  of  it !  We  have  liis  own  declar- 
ations that  he  was  on  gnard,  coming  from  the  condactor ;  bnt  we 
have  also  his  own  declarations  to  the  plaintifE  that  he  went  oat  of 
that  apartment  for  a  time  to  black  a  pair  of  boots  or  shoes.  If  he 
went  ont  of  that  aisle,  even  for  a  very  minutes,  and  dnrine  that 
time  this  robbery  occurred,  and  the  jury  believe  that  if  he  had  been 
in  his  place  of  observation,  it  would  not  and  could  not  have  oc- 
curred without  detection,  the  company  is  liable,  because  he  failed 
to  do  his  duty  to  that  extent  that  it  allowed  this  robberv  to  be 
done.  It  was  his  fault  and  it  is  visited  on  the  company,  although 
they  may  have  done  everything  they  thought  right  to  get  a  proper 
man.  ^*  Watching"  is  not  simply  to  be  on  watch  nominally,  it  is  to 
be  on  watch  actually,  to  be  there,  not  under  pretence  of  continuing 
there  ;  tliere  till  you  get  tired  and  then  go  out  and  lie  down  or  do 
something  else,  and  let  the  very  thing  occur  you  are  put  there  to 
avoid ;  watching  must  be  continuous  and  active.  He  could  not 
watch  a  car  full  of  sleeping  people  very  well  if  he  were  in  the 
front  part  in  those  little  rooms  or  ante-chambers,  or  whatever  they 
are  called,  where  people  dress  and  wash.l 

The  counsel  have  directed  your  attention  to  the  principal  facts 
involved  in  the  case.  If  you  think  the  car  was  not  sufficiently 
manned  at  that  time,  of  course  you  have  a  right  to  say  so ;  but  if 
you  think,  with  me,  that  there  were  sufficient  people  there,  that 
one  man  was  sufficient,  according  to  the  ordinary  practice  of  the 
company,  and  if  you  believe,  as  seems  to  be  the  case,  that  the  con- 
ductor did  his  duty,  then  the  whole  thing  turns  on  what  was  done 
after  the  conductor  went  off  watch,  and  there  you  have  this  evi- 
dence, or  want  of  evidence,  if  you  choose.  The  man  that  could 
have  told  us  that  has  not  come  here.  The  defendants  intimate 
that  they  tried  to  get  him,  but  he  didn't  come.  If  they  had  not 
shown  that  they  tried  to  get  him  the  inference  would  have  been 
against  them — that  they  did  not  want  him  here.  I  think  that  is 
fairly  rebutted,  but  that  he  has  not  come  is  a  matter  for  the  jury 
to  consider,  as  to  why  he  did  not  come.  He  may  not  have  taken 
this  property,  probably  he  did  not,  because  the  indications  are  that 
someboay  else  did — the  men  who  got  off  under  suspicious  circum- 
stances— but  it  would  lie,  according  to  the  testimony,  between 
those  two  men  and  the  porter,  and  whether  one  or  the  other  did  it, 
if  they  did  it  the  porter  allowed  them  by  his  carelessness  to  do  it, 
or  he  did  it,  the  company  would  be  liable.  I  presume  there  is  no 
pretence,  however,  that  the  porter  did  it. 

All  of  these  matters  are  lor  the  consideration  of  the  jury,  the 
possibilities  and  probabilities,  and  you  have  to  take  it  altogether 
and  render  such  verdict  as  you  think  proper,  bearing  in  mind,  of 
course,  the  one  simple  question,  whether,  at  the  time  the  robbery 
was  committed,  the  employees  of  the  company,  this  man  in  partic- 
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nlar,  who  should  have  been  watching,  was  doing  his  dnty  and 
whole  duty.  If  you  find  for  the  plaintiff,  the  rule  of  law  is  that 
he  should  only  recover  for  reasonable  luggage,  clothing,  personal 
ornaments,  and  a  sum  of  money  such  as  would  be  ordinarily 
proper  for  travelling  expenses.  He  had  gone  away  from  home  to 
oe  gone  a  week  or  more,  and  I  think  the  amount  of  money — some 
sixty  odd  dollars — would  not  seem  to  be  at  all  unreasonable.  I 
know  I  would  want  as  much  at  least  as  that  if  I  were  going  away 
(and  did  not  intend  to  spend  much)  for  a  week  or  two ;  and  1 
think  anybody  going  on  business  with  the  expense  incident  to 
travel  could  not  very  safely  leave  with  less  than  a  hundred  dollars 
or  so.  That,  of  couree,  is  for  the  jury,  not  for  me.  He  had  a  gold 
watch  ;  it  was  a  valuable  one,  but  it  would  seem  to  be  not  of  such 
exceptional  value  as  to  take  it  out  of  the  ordinary  rule.  It  had 
been  worn  about  a  year,  which  would  somewhat  impair  its  value  as 
a  merchantable  article,  for  which  there  ought  to  be  some  deduc- 
tion, and  then  he  ought  to  have  interest  from  the  time  of  the  rob- 
bery till  the  present  time. 

Of  course,  if  you  think  the  defendent  company  did  its  whole 
duty,  that  the  watchmen  were  diligent  and  attentive,  you  ought  to 
find  for  the  defendant. 

Verdict  for  plaintiff  for  $317.80.  To  this  charge  defendant 
excepted,  and  assigned  for  error  the  part  of  the  charge  included  in 
bracKets,  the  admission  in  evidence  of  the  conversation  between 
plaintiff  and  the  porter  and  tlie  evidence  of  other  losses  on  the 
same  night. 

W.  W.  Weir  for  the  plaintiff  in  error. 

F.  W.  McCook  for  the  defendant  in  error. 

Meboub,  C.  J. — We  have  carefully  examined  the  evidence  and 
<X)nsidered  the  assignments  of  error.  Conceding  that  the  company 
is  not  liable  in  this  action  as  an  inn-keeper  or  common  carrier,  yet 
a  reasonable  and  proper  degree  of  care  is  imposed  on  the  company. 
Whether  it  did  exercise  that  degree  of  care,  under  the  circum- 
stances, was  for  the  jury.  The  main  object  in  taking  passage  in 
such  a  car,  is  to  permit  the  passenger  to  sleep.  While  in  that 
helpless  condition  a  duty  rests  on  the  company  to  provide  reason- 
able care  and  precaution  against  the  valuables  of  a  passenger  be- 
ing stolen  from  his  bed  or  from  the  clothes  on  his  person.  Tliis  is 
not  the  case  of  a  robbery  by  force  and  violence  ;  but  by  stealthy 
larceny.  Unless  a  watchman  be  kept  constantly  in  view  of  the 
centre  aisle  of  the  car,  larceny,  from  a  sleeping  passenger,  m^y  be 
committed  without  the  thief  being  detected  in  the  act.  While  the 
fact  that  another  passenger  in  the  same  cai*  was  robbed  the  same 
night,  was  not  i*elevant  to  prove  that  the  defendant  in  error  was, 
in  fact,  robbed,  vet  it  was  admissible  as  bearing  on  the  absence  of 
proper  care  by  the  company.     This  case  was  submitted  to  the  jury 
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in  an  able  and  correct  charge.    We  see  no  error  of  which  the 
company  can  complain* 
Judgment  afibmed. 

Liability  of  Sleeping  Car  Companies  for  Baggage  and  Valuables  of 
Passengers* — The  law  is  now  settled  to  the  effect  that  sleeping  car  companies 
are  not  liable  as  inn-keepers  for  the  baggage  of  passengers,  but  that  they  are 
bound  to  provide  such  safeguards  as  prudence  dictates  in  view  of  the  partic- 
ular circumstances.  Welch  «.  Pullman  Palace  Car  Co.,  18  Abb.  P.  R.  (N.  8.) 
852;  Blum  e.  Pullman  Palace  Car  Co.,  3  Cent.  L.  J.  591;  8  Abb.  L.  J.  231; 
1  Flippin's  C.  Ct.  Reports,  500;  Palmeter  v,  Wagner,  11  Abb.  L.  J.  140; 
Pullman  Palace  Car  Co. «.  Smith,  78  IlL  860;  Woodru£E,  etc.,  Coach  Co.  e. 
Diehl,  0  Am.  &  Bng.  R  R  Cas.  294. 


Ejstowlton 

V. 

Milwaukee  Crrr  Ry.  Co. 

(Adoanee  0(ue,  WUoomin,    January  8,  1884.) 

The  fact  that  a  person  injured  on  a  street  railway  was  traTelling  for  pleas- 
ure on  Sunday  does  not  affect  his  right  to  recover. 

The  verdict  in  this  case  is  not  so  excessive  as  to  raise  a  presumption  thai 
the  jury  was  actuated  by  prejudice  or  improper  motives. 

It  being  determined  by  the  jury  that  the  plaintiff  had  no  time  to  descend 
from  the  step  of  the  car,  the  refusal  to  instruct  the  jury  as  to  a  verdict  in. 
ease  he  had  time,  was  immateriaL 

Appeal  from  County  Court,  Milwaukee  Connty. 

The  defendant  is  a  corporation,  and  a  carrier  of  passengers  for 
hire,  in  the  city  of  Milwaukee,  in  cars  propelled  by  horses.  In 
May,  1882,  the  plaintiff  was  a  passenger  in  one  of  the  cars,  and 
when  aligliting  therefrom  was  injured  by  the  starting  of  the  car. 
This  happened  on  Sunday.  This  action  is  to  recover  damages  for 
such  injury.  No  question  is  raised  on  the  pleadings.  The  issues 
tried  were  the  negligence  of  the  defendant,  alleged  by  the  plain- 
tiff, and  the  contributory  negligence  of  the  plaintiff,  alleged  by  the 
defendant,  as  the  proximate  cause  of  the  injury  complained  of. 
The  testimony,  altnouffh  in  some  respects  conflicting,  tends  to  show 
that  the  plaintiff,  who  bad  a  diseased  foot  and  leg,  and  walked  only 
with  crutches,  wished  to  leave  the  car  in  which,  with  a  friend,  he 
had  been  riding,  at  the  crossing  of  a  certain  street,  and  the  driver 
stopped  the  car  to  enable  him  to  do  so.  It  was  a  closed  car,  with 
a  door  in  the  rear  through  which  passengers  passed  to  a  platform 
and  descended  to  the  street  on  either  side  of  the  car.  There  was 
an  iron  railing  in  the  rear  of  the  platform.  There  were  two  tracks  at 
that  point,  about  three  feet  apart.     This  car  was  going  west  on  the 
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north  track.  The  phdntiffB  lodgings  were  at  a  short  distance 
Bonth  of  the  crossing.  His  friend  stepped  off  the  platform  steps 
on  the  sonth  side,  and,  just  as  the  plaintiff  was  abont  to  do  so,  bis 
friend  told  him  to  wait  until  another  car  coming  from  the  west 
and  then  near  them  should  pass.  About  tbe  same  time  the  driver 
of  the  car  going  west  si^alled  the  driver  of  the  other  car  to  stop, 
and  he  did  so  when  the  iieads  of  the  horses  attached  to  the  two  cars 
were  about  opposite  each  other.  The  plaintiff  then  started  to 
leave  tbe  platform,  and  placed  his  crutches  on  the  ground  for  that 
purpose,  standing  on  the  lower  step  leading  from  the  platform  to 
the  street.  He  had  hold  of  the  iron  railing  with  his  left  hand,  and 
stood  upon  bis  well  foot,  his  diseased  foot  not  resting  upon  any- 
thing. When  in  this  position,  and  about  stepping  to  the  ground, 
the  driver  with  whom  he  had  been  riding  started  nis  car,  and  tbe 
plaintiff  was  thrown  to  the  ground  with  considerable  violence.  He 
retained  his  hold  upon  the  iron  railing  and  was  dragged  to  a  point 
opposite  the  rear  end  of  the  other  car,  and  thus  received  the  injury 
complained  of.  There  was  a  special  verdict  in  the  form  of  ques- 
tions and  answers  as  follows : 

"(1)  Was  the  plaintiff  thrown  down,  at  the  time  and  place  men- 
tioned in  the  complaint,  by  reason,  among  other  causes,  of  the 
defendant's  car  being  started  up  by  the  driver  while  plaintiff  was 
in  the  act  of  leaving  the  same  ?  Tes.  (2)  "Was  the  plaintiff,  at  the 
time  the  car  so  started  up,  holding  on  to  the  rail,  standing  on  the  step 
of  said  car,  or  on  the  ground  near  said  step,  holding  on  the  rail  ? 
Standing  on  the  step  of  said  car.  (3)  Did  the  defendant  stop  the 
car  for  plaintiff  to  get  off  of  the  same,  and  did  the  plaintiff  have 
time  and  opportunity -to  descend  from  said  car  to  the  ground  l)ef  ore 
it  started  up?  The  defendant  did  stop  the  car,  but  the  plaintiff 
did  not  have  sufficient  time  to  descend  from  said  car  before  it 
started  up.  (4)  Was  the  plaintiff  in  the  exercise  of  ordinary  care 
in  getting  off  said  car,  and  in  attempting  to  descend  from  the  same, 
at  Sie  time  and  place  mentioned- in  the  complaint?  Yes.  (5)  Was 
the  injury  to  the  plaintiff  in  any  manner  attributable  to  the  want 
of  ordinary  care  on  the  part  of  the  plaintiff,  contributory  thereto  ? 
No.  (6)  Was  the  injury  complained  of  caused  by  any  want  of 
ordinary  care  on  the  part  of  the  defendant  or  its  servant,  at  the 
time  and  place  mentioned  in  the  complaint?  Yes.  (7)  Do  you 
find  for  the  plaintiff  or  defendant?  For  the  plaintiff.  (8)  If  you 
find  for  the  plaintiff,  at  what  do  you  assess  his  damages  ?  Four 
hundred  dollars."  Motion  for  a  nonsuit  and  for  a  new  trial 
were  denied,  and  judgment  was  entered  for  the  plaintiff  pur- 
suant to  the  verdict.  The  defendant  company  appeals  from  the 
judgment. 

Austin  &  Bunkel  for  respondent,  Lewis  R.  Knowlton. 

D.  G.  Rogers  and  E.  P.  Smith  for  appellant,  Milwaukee  Oity 
Ry.  Co. 
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Lyon,  J. — Several  questions  of  fact  are  involved  in  the 
nation  of  the  issues  oi  negligence  made  by  the  pleadings  and  evi- 
dence.  The  extent  of  the  plaintiffs  lameness  as  affecting  his  ability 
to  move  more  or  less  rapidly;  the  speed  with  which  the  car  coming 
from  the  west  was  moving ;  the  nearness  of  the  two  tracks  to  earn 
other,  and  whether  the  plaintiff  might  safely  have  stood  between 
them  had  the  cars  passed  each  other ;  whether  the  plaintiff  had 
reasonable  opportunity  to  step  behind  the  car  in  which  he  had  been 
riding  before  the  arrival  of  the  other  car ;  the  proximity  of  the  latter 
car  when  first  discovered  by  the  plaintiff ;  now  suddenly  the  car 
which  the  plaintiff  was  leaving  was  stalled  ;  the  care  exercised  by  the 
driver  to  ascertain  whether  the  plaintiff  was  clear  of  the  car;  the 
imminence  of  the  emergency  in  which  the  plaintiff  was  obliged  to 
act ;  and  perhaps  other  material  facts,  must  necessarily  be  deter- 
mined beiore  the  issues  of  negligence  can  be  intelligently  decided. 
Upon  nearly  all  of  these  questions  the  testimony  is  conflicting.  It 
would  be  idle  to  discuss  the  proposition  that  questions  of  negligence 
the  solution  of  which  depends  upon  the  determination  of  so  many 
disputed  facts,  are  always  for  the  jury.  They  were  submitted  to 
the  jury  in  this  case,  and  the  jury  found  the  driver  of  the  defendant 
guilty  of  negligence  which  caused  the  injury  complained  of,  and 
acquitted  the  plaintiff  of  any  negligence  contributing  thereto. 
Theset  findings  are  supported  by  abundant  testimony.  The  right  of 
the  plaintiff  to  recover  is  not  affected  by  the  fact  that  he  was 
travelling  for  pleasure  on  the  Sabbath  day.  He  did  not  thereby 
become  an  outlaw,  but  was  as  much  within  the  protection  of  the 
law,  and  was  entitled  to  the  same  degree  of  care  by  the  defendant 
to  protect  him  from  injury,  as  though  he  had  postponed  his  ride 
on  the  defendant's  car  until  the  following  day.  It  was  so  held  in 
Sutton  V.  Wauwatosa,  29  Wis.  21,  and  the  rule  was  reasserted  and 
emphasized  in  McArtlmr  v.  G.  B.  &  M.  Canal  Co.,  34  Wis. 
139.  The  rule  rests  upon  sound  principle,  and  this  court  has  no 
disposition  to  disturb  it. 

We  do  not  think  the  damages  assessed  herein  are  so  large  as  to 
justify  the  intei^position  of  this  court.  The  testimony  tends  to 
show  that  by  reason  of  the  injury  the  plaintiff  was  disabled  several 
weeks,  and  that  he  suffered  much  pain.  We  cannot  sav  that  an 
assessment  of  $400  in  such  a  case  is  so  excessive  as  to  raise  a  pre- 
sumption that  the  juiy  were  actuated  by  any  prejudice,  bias,  or 
improper  motive.  Upon  the  testimony  alone,  thereioi'e,  we  cannot 
disturb  the  judgment  entered  for  the  plaintiff  pursuant  to  the  ver- 
dict and  findings  of  the  jury.  It  remains  to  consider  the  rulings 
of  the  learned  county  judge,  made  during  the  progress  of  the  triS, 
upon  which  errors  are  assigned. 

1.  A  witness  for  plaintiff  was  allowed,  against  objection,  to  tes- 
tify that  when  plaintiff  reached  his  lodgings,  immeaiately  after  his 
injury,  he  complained  of  pain  in  his  hip.     rrobably  the  testimony 
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was  competent.  But,  whether  it  was  or  not,  the  proof  is  prac- 
tically undisputed  that  by  beine  dragged  on  the  gi'ound  after 
the  car  the  plaintiff  was  injured  in  the  hip  to  an  extent  that 
considerable  pain  in  the  injured  limb  would  be  almost  inevitable. 
If  the  ruling  was  erroneous  the  defendant  could  not  have  been 
prejudiced  by  it. 

2.  The  court  refused  to  give  the  jury  an  instruction  proposed  on 
behalf  of  the  defendant,  as  follows:  "If  the  jury  find  trom  the 
evidence  that  the  plaintiff  stopped  on  the  lower  step  of  the  outside 
rear  platform  of  the  car  longer  than  was  necessary  for  him  to  safely 
descend  from  the  same  to  the  street,  then  he  cannot  recover."  The 
refusal  to  give  this  instruction  is  of  no  importance,  because  the 
question  was  specially  submitted  to  the  jury  whether  the  plaintiff 
had  sufficient  time  to  descend  from  the  car  to  the  ground  after  the 
car  was  stopped  and  before  it  was  again  started,  and  the  jury  gave 
a  negative  answer  to  the  question.  It  being  thus  determined  that 
the  plaintiff  had  not  sufficient  time  to  descend  safely  from  the  car, 
it  cannot  be  a  material  error  that  the  court  refused  to  instruct  the 
jury  what  legal  result  would  have  followed  had  they  found  that  the 
plaintiff  had  sufficient  time  for  that  purpose. 

8.  The  court  refused  to  give  the  following  instruction,  which, 
omitting  the  words  in  italics,  was  asked  by  defendant,  but  gave 
it  as  modified  by  the  insertion  of  these  words :  "  If  the  jury  find 
from  the  evidence  that  the  plaintiff  voluntarily  placed  himself  in 
the  position  described  by  him — that  is,  with  only  one  foot  on  the 
lower  step,  the  other  loose,  his  crutches  on  the  ground,  and  his  left 
hand  on  the  back  rail  of  the  platform,  and  knew  that  the  car  might 
be  liable  to  start  at  any  moment,  and  had  time  to  descend  to  the 
ground  before  the  car  did  start,  but  neglected  to  do  so,  and,  without 
negligence  or  want  of  ordinarv  care  by  the  driver,  was  thrown  to 
the  ground  by  the  sudden  jerks  of  the  car  in  starting — ^he  cannot 
recover  in  this  action.  The  proposed  instruction  is  to  the  effect 
that  the  facts  hvpotheticallv  stated  therein  (if  true)  constituted  such 
negligence  on  the  part  of  the  plaintiff  as  would  defeat  the  action. 
One  of  the  facts  thus  stated,  to  wit,  that  the  plaintiff  "  knew  that 
the  car  might  be  liable  to  start  any  moment,"  nas  no  testimony  to 
support  it.  -The  plaintiff  had  the  right  to  presume  that  the  car 
was  not  liable  to  start  any  moment,  but  would  remain  standing  a 
reasonable  time  to  enable  him  to  leave  it  in  safety.  Another  ract 
thus  stated,  to  wit,  that  he  had  time  to  descend  to  the  ground  before 
tlie  car  started  has,  as  already  observed,  been  negatived  by  the  jury. 
Moreover,  had  the  jury  found  that  the  plaintiff  nad  time  to  disen- 
gage himself  from  the  car  before  it  started,  it  would  by  no  means 
necessarily  follow  that  he  was  negligent.  The  sudden  emergency 
of  the  approaching  car  mijght,  in  the  opinion  of  the  jury,  have  jus- 
tified him,  considering  his  crippled  condition,  in  stopping  for  a 
few  moments  on  the  lower  step  of  the  platform  to  determme  the 
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eonree  he  might  safely  puiBae.  For  the  above  reasons  the.iiwtnio- 
tion  asked  was  properly  refused.  Modi^ed  instractioD  ciiven  states 
the  law  correctly,  and  would  have  stated  it  correctly  had  it  been 
predicated  upon  other  and  different  supposed  facts.  It  amounts 
only  to  an  instruction  that  if  the  defendant's  driver  was  free 
from  negligence  there  could  be  no  recovery. 

4.  The  court  instructed  the  jury  that,  although  they  might  find 
the  plaintifE  would  have  escapel  injury  had  he  let  go  his  hold  upon 
the  car,  yet  he  was  not  guilty  of  negli^nce  if  he,  in  the  exercise 
of  his  judgment  at  the  time,  thought  he  would  be  less  injured  if 
he  retained  his  hold.  We  think  the*  instruction  correct.  We  have 
discovered  nothing  in  the  testimonv  which  would  have  justiiied 
the  jury  in  finding  the  plaintiff  negligent  because  he  hela  to  the 
railing  instead  of  releasmg  his  hold.  Either  course  was  perilous ; 
and  he  had  no  time  for  deliberate  choice.  He  might  have  chosen 
either,  and  it  would  be  absurd  and  unjust  to  impute  negligence  to 
him  because  he  did  not  choose  the  other. 

5.  The  court  was  asked,  on  behalf  of  defendant,  to  submit  several 
specific  questions  of  fact  to  the  jury.  The  court  did  submit  the 
substance  of  these,  but  in  fewer  and  more  comprehensive  questions, 
except  perhaps,  the  jury  were  not  required,  in  terms,  to  find  what 
particular  act  or  omission  of  the  defendant's  driver  was  negligent. 
The  jury  found,  however,  that  he  started  the  car  before  the  jplain- 
tiff  had  sufficient  time  to  alight  therefrom.  This  was  sufficient 
negligence  to  fix  the  liability  of  the  defendant,  and  it  is  quite  im- 
material whether  the  driver  was  or  was  not  negligent  in  any  other 
particular.  The  court  necessarily  has  a  large  discretion  in  fixing 
the  terms  and  scope  of  specific  questions  to  be  submitted  to  a  jury 
when  a  special  verdict  is  demanded,  but  the  Questions  must  cover 
all  controverted  issues.  The  questions  so  submitted  in  this  case 
certainly  include  all  such  issues,  and  we  think  were  properly  framed 
to  secure  the  rights  of  both  parties. 

The  foregoing  observations  are  believed  to  cover  all  the  material 
rulings  of  tne  trial  court  upon  which  errors  are  assigned,  and  which 
are  relied  upon  to  reverse  the  judgment.  Our  conclusion  is  that 
the  record  aiscloses  no  material  error,  and  hence  that  the  judgment 
of  the  county  court  should  not  be  disturbed. 

Judgment  affirmed. 

Sunday  Laws. — In  an  action  against  common  carriers  for  personal  injuries,  it 
is  no  defence  that  the  injury  occurred  on  Sunday,  while  the  plaintiff  was 
either  travelling  or  engaged  upon  his  ordinary  occupation.  McArthur  «. 
Green  Bay  Co.,  24  Wise.  189;  Sawyer  «.  Oakman,  7  Blatch.  C.  Ct.  290;  Car- 
roll V.  Staten  Island  Co.,  68  N.  T.  126;  Etchberry  «.  Levielle.  2  Hilton,  40; 
Mohoney  «.  Cook,  26  Pa.  St.  842;  Philadelphia  Railroad  «.  Towboat  Co..  28 
How.  217 ;  Schmid  v.  Humphrey,  48  Iowa,  652.  But  see  contra,  Stanton  «. 
Metropolitan,  K.  K.  Co.,  14  Allen,  485;  Feital  «.  Railroad,  109  Mass.  898; 
Smith  V.  Boston  Railroad,  120  Mass.  490;  Lyons  v.  Desotelle,  124  Mass.  887; 
Bucher  «.  Fitchburg  R.  Co.,  6  Am.  &  Eng.  R  R.  Cas.  212;  Day  v.  Highland 
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8t.  R.  Co.,  185  Mass.  118.  See  further,  Sparhawk  «.  Union  Pac.  R.  R  Co., 
54  Pa.  St.  401;  Augosta  Railroad  «.  Renz,  55  Ga.  126;  State  v.  Bait.  &Ohio 
R  Co.,  15  W.  Ya.  862;  Yenoski  9.  State,  5  Am.  <fe  Eng.  R.  R  Cas.  40; 
Phila.  W.  &  B.  R  Co.  o.  Lehman,  6  Am.  <fe  Eng.  R.  R.  Gas.  194;  Common- 
wealth 0.  Louisville,  etc.,  R  Co.,  6  Am.  &Eng.  R.  R  Ca8.216;  Gulf,C.  <feS. 
F.  R  Co. «.  Levy,  12  Am.  &  Eng.  R.  R  Cas.  96. 

Exeettlve  Damagett — Upon  this  point  see  Berg  o.  C.  M.  &  St.  P.  R.  Co.,  2 
Am.  &  Eng.  R.  R  Cas.  70 ;  Delie  «.  Chicago  <fe  N.  W.  R  Co.,  6  Am.  &  Bnff. 
R  R  Cas.  264;  Ohio,  etc.,  R.  Co.  v,  Collam,  6  Am.  <fe  Eng.  R  R  Cas.  554; 
Houston  &  T.  C.  R.  Co.  «.  Shafer,  6  Am.  <fe  Eng.  R  R.  Cas.  421 ;  Indianap- 
olis, etc.,  R.  Co.  «.  McLin,  8  Am.  &  Eng.  R.  R.  Cas.  287;  Pittsburgh,  etc., 
R.  Co.  «.  Spania,  8  Am.  &  Eng.  R.  R  Cas.  458;  Houston  &  T.  C.  R.  Co.  v, 
Boehm,  9  Am.  &  Eng.  R  R  Cas.  866;  L.  Erie  <fe  W.  R  Co. «.  Fixe,  11  Am. 
&  Eng.  RR  Cas.  109;  Wabash  R  Co.  v.  McDaniels,  11  Am.  <fe  Eng.  R  R 
Cas.  158;  Ejinsas  Pac.  R  Co.  «.  Peavy,  11  Am.  &  Eng.  R  R  Cas.  260; 
Klutts  «.  St.  L.  etc.,  R  Co.,  11  Am.  &  Eng.  R  R  Cas.  687. 

Passengers  Alighting  from  Street  Cars. — The  conductor  is  bound  to  afford 
passengers  a  reasonable  time  to  alight  during  which  the  car  must  be  at  a 
standstill.  Poulin  «.  Broadway,  etc.,  R.  Co.,  61  N.  Y.  621 ;  Crissly  v.  Hes- 
tonville,  etc.,  R.  Co.,  75  Pa.  St.  88;  Chicago  City  R  R  Co.  v.  Mumford,  S 
Am.  &  Eng.  R  R  Cas.  812;  Wardle  «.  New  Orleans  City  R  R  Co.,  18  Am. 
ft  Eng.  R  R.  Cas.  60.  But  see.  Brown  «.  Congress  and  Baker  Sts.  Ry.  Co., 
8  Am«  &  Eng.  R  R  Cas.  888. 
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{Adoanoe  0cm.    AprU  25,  1884.) 

A  paaaenger  upon  a  railroad  is  entitled  to  recover  damages  from  the  com- 
pany for  insolent,  abusive,  and  offensive  words  spoken  to  her  by  the  con- 
ductor, unless  the  company  can  show  justification  or  other  defence.  The 
burden  is  upon  the  defendant  to  establish  such  defence. 

A  preponderance,  or  '<  fair  preponderance, '*  of  evidence  means  merely  the 
greater  weight  of  evidence,  and  not  *' testimony  of  such  superior  weight  and 
convincing  force  as  satisfies  the  mind  of  its  trutii.V 

Appeal  from  Polk  Circnit  Court. 

ActioD  by  a  passenger  upon  a  train  mnninff  on  defendant's  rail- 
road for  injuries  sustained  from  insolent,  abusive,  and  offensive 
words  spoken  to  her  by  the  conductor.  There  was  a  judgment 
upon  a  verdict  for  defendant.     Plaintiff  appeals. 

Baylies  &  Baylies  for  appellant. 

Wright,  Cummins  &  Wright  for  appellee. 

BsoK,  J. — ^The  questions  which  we  find  to  be  decisive  of  the 
case  arise  upon  instructions  to  the  jury.  It  is  therefore  not  neces- 
sary to  recite  the  pleadings  or  to  state  the  evidence  further  than  is 
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required  for  a  proper  andeiBtanding  of  the  points  ruled  in  thiB 
opinion.  In  the  charge  to  the  jury,  preliminary  to  the  instruction, 
the  circuit  court  stated  quite  f nilj  the  substance  of  the  allegations 
of  the  petition,  and  then  informs  the  jury  that  the  defendant  de- 
nied in  its  answer  all  averments  of  the  petition.  Thereupon  the 
jury  were  directed  in  these  words :  "  For  a  more  pi*eciBe  and  exact 
statement  of  the  allegations  of  the  parties  and  the  issues  in  the 
case,  see  the  pleadings  themselves."  This  language  ninst  be  under- 
stood as  an  admission  that  the  issues  were  not  precisely  and  accur- 
ately stated  by  the  court,  and  a  direction  to  the  jury  to  determine 
for  themselves  from  the  pleadings  the  issues  in  the  case.  Indeed^ 
the  court  did  not  attempt  to  state  the  issues  in  the  case,  but  simply 
recited  the  allegations  of  the  pleadings,  which  is  quite  a  different 
thing.  The  issues  ai*e  determined  irom  the  allegations,  and  the 
court  could  not  require  the  jury  to  do  this ;  that  duty  rested  upon 
the  court.  The  instruction  is  clearly  erroneous.  See  Fitzgerald 
V.  McCarty,  55  Iowa,  702,  and  cases  cited. 
.  The  jury  were  directed  that  the  burden  rested  upon  plaintiff 
to  establish  the  allegations  of  the  petition  by  a  preponderance  of 
evidence,  and  in  another  instruction  they  were  informed  that  she 
was  required  to  prove  her  allegations  "  by  a  fair  preponderance  of 
evidence."  The  court  then  informs  the  jury  tuat  "  by  the  term 
^  preponderance  of  evidence '  is  meant  testimony  of  such  superior 
weignt  and  convincing  force  as  satisfies  the  mind  of  its  truth." 
This  definition  is  clearly  erroneous  and  misleading.  The  term 
simply  means  the  greater  weight  of  evidence.  And,  when  a  jury 
are  informed  that  their  verdict  should  accord  with  "the  preponder- 
ance of  evidence,"  they  are  simply  directed  that  they  snould  find 
for  the  party,  upon  any  issue  in  the  case,  who  adduces  thereon  the 
greatest  quantity  of  credible  evidence,  as  weighed  in  their  own 
minds.  In  weighing  evidence,  if  any  should  not  be  entitled  to 
belief,  it  should  be  cast  out  of  the  balance.  Doubtful  and  unee^ 
tain  evidence  should  be  weighed  for  just  what  it  is  worth.  When 
evidence  is  weighed  according  to  the  rules  of  the  law,  the  prepon- 
dei'ance  is  with  that  side  in  wnose  favor  the  scales  of  reason  turn. 
The  language  used  by  the  court  conveys  no  idea  connected  with 
the  quantity  of  evidence  which  would  be  regarded  as  a  preponder- 
ance,  but  rather  relates  to  the  effect  of  evidence.  Tfeere  may  be 
evidence  upon  each  side  of  an  issue  "  of  such  superior  weight  and 
oonvincing  force  as  to  satisfy  the  mind  of  its  truth."  It  is  the 
duty  of  the  jury  to  weigh  this  conflicting  and  equaUy  credible  evi- 
dence and  find  for  that  side  whereon  the  weight  preponderates. 

The  language  of  the  court  is  capable  of  being  understood  as  con- 
veving  the  thought  that  the  preponderance  of  evidence  is  found 
only  where  the  mind  is  fully  convinced  of  the  truth  of  the  testi- 
mony which  eoDtrols  the  decision.  This  is  incorrect.  In  eivil 
cases  a  fact  may  be  found  in  accord  with  the  prepoindaranoe  of  the 
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eyidence,  and  yet  the  mind  may  be  left  in  doubt  as  to  the  very 
tnith.  The  triers  of  an  iesne  in  snch  cases  should,  when  doubts 
arise,  find  for  the  side  whereon  the  doubts  have  less  weight. 

Counsel  for  plaintiff  object  to  the  term  used  in  the  instruction, 
^  the  fair  preponderance  of  evidence/'  on  the  ground  that  it  ex- 
presses something  more  than  an  absolute  preponderance.  We 
think  the  expression  is  unobjectionable.  The  aajective  ^'  fair"  in 
the  connection  means  '^characterized  by  honesty,  impartiality,  up- 
right, free  from  suspicion  of  bias,"  and  is  properly  used  in  qualify- 
ing the  word  preponderance. 

The  couit  directed  the  jury  that  plaintiff  was  required  to 
prove  that  tlie  conductor,  '^  without  reasonable  cause  or  provocation 
on  the  Dart  of  the  plaintiff,  was  guilty  of  the  misconduct  towards 
plaintin  charged  in  the  petition."  If  there  existed  a  ^treasonable 
cause  or  provocation"  for  the  acts  of  the  conductor,  which  relieved 
defeudant  of  responsibility,  it  is  in  the  nature  of  a  defence,  and  the 
burden  rested  upon  defendant  to  prove  it.  Plaintiff  was  not  re- 
quired to  prove  that  defendant  had  no  such  defence.  The  case  is 
not  subject  to  the  rtde  which  would  prevail  when  an  action  is 
brought  upon  a  contract  for  transportation  where  a  passenger  is 
ejected  from  the  cars.  In  that  case  he  should  show  that  he  had 
done  ho  act  justifying  the  defendant  in  refusing  to  carry  him. 
Nor  is  the  case  based  upon  negligence,  when  the  plaintiff  is  re- 

S quired  to  show  that  he  did  not  contribute  to  the  injury.  But  it  is 
or  a  positive  wrong  done  for  which  she  may  recover,  unless  de- 
fendant shows  justification  or  other  defence.  The  burden  rests 
npon  defendant  to  establish  such  defence,  and  not  upon  plaintiff  to 
prove  that  it  did  not  exist. 

Other  Questions  discussed  by  counsel  need  not  be  considered. 
The  judirment  of  the  circuit  court,  for  the  errors  pointed  out. 
most  b^  reversed. 

See  LouiBville  A  Kaahville  R.  R.  Co.  «.  Eelley,  and  note,  18  Am.  A  Bng.. 
B.  R.  Gas.  1;  IntematioDal  A  Great  Northern  R  Co.  e.  Eentle,  infra. 
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V. 
ESHTLB* 

(Advance  One,  Texas.     OeMer  96,  1888.) 

An  answer  may  embrace  inoonnstent  defences.^  Each  separate  defence, 
howerer,  which  is  set  up  in  the  answer ;  each  plea  in  confession  and  avoid- 
ance,  must  constitue  in  itself  a  ffood  defence  to  the  action  and  be  consistent 
in  its  averments.  But  distinct  defences,  set  up  in  separate  pleas  in  the  an- 
iwefy  nay  be  inconsistent  with  each  other  witturat  inTalidating  the  answer. 

16A.ftK&Cas.— S 
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Where  the  cause  wm  tried  upon  the  facts  by  the  jndjse,  and  he  struck  out 
the  special  defences  of  the  defendant,  but  admitted  eyidenoe  of  those  special 
defences  under  the  general  denial.  Eddy  that  the  special  defences  were  legal 
defences  properly  pleaded,  and  it  was  error  to  strike  them  out. 

It  is  settled  law  that  **  unwarrantable  assaults  on  passengers  by  the  car- 
rier's serrants  are  breaches  of  the  contract  of  carriage,  and  as  such  impoee 
liability  upon  the  carrier." 

In  estimating  compensatory  damages  in  this  class  of  actions  the  jury  may 
take  into  consideration  as  elements  of  damage,  loss  of  time,  inability  to  at- 
tend to  business,  pecuniary  expenses,  bodily  pain,  any  incurable  hurt,  per- 
sonal inconvenience,  and  mental  anguish  caused  by  bodily  pain. 

The  character  of  the  passenger  cannot  be  considered  in  estimating  the 
amount  of  the  damages. 

Duncan  for  appellee. 
Bonner  for  appellant. 

"White,  P.  J. — Snit  bronght  hj  appellee,  Henry  Kentle,  agaiiigt 
appellant,  the  International  &  Great  Northern  K.  B.  Co.,  in  the 
county  court  of  Gregg  county,  for  $500  actual  damages  for  al- 
leged wrongful  and  forcible  ejection  of  plaintifE  from  the  train  of 
defendant  by  the  conductor. 

Defendant  answered  by  mneral  and  special  demurrer,  general 
denial  and  special  pleas,  including  pleas  oi  justification. 

Plaintiff's  amended  original  petition  cures  defects  raised  by  de- 
fendant's special  demurrer.  Plaintiff's  general  demurrer  was  sus- 
tained to  defendant's  special  pleas,  and  the  latter  refusing  to  amend 
£nal  judgment  was,  on  the  trial,  rendered  for  plaintiff  for  $500, 
the  amount  claimed  and  costs,  from  which  tlus  appeal  is  pros- 
ecuted. 

After  pleading  a  general  denial  defendant  further  answered 
specially,  in  substance  that  if  the  conductor  in  char^  of  its  train 
did  the  matters  and  things  complained  of  in  the  petition,  then  that 
said  conductor  acted  without  the  authority  or  consent  of  defendant, 
and  beyond  the  scope  of  his  authority  as  agent  of  defendant ;  and 
further,  that  if  plaintiff  was  ejected  from  defendant's  train  and 
injured,  defendant  was  justified  for  the  act  of  its  agent  in  so  eject- 
ing him  by  the  outrageous  conduct  of  the  plaintm  while  on  the 
train,  and  his  refusal  to  get  off  the  cars  at  the  station  to  which  be 
was  going,  and  remaining  upon  the  platform  of  the  train,  cursing 
and  abusing  the  conductor  and  preventing  him  from  pursuing  hiB 
journey  with  his  train. 

Plaintiff's  general  demurrer  to  this  answer  was  sustained  by  the 
court,  and  the  answer  was  stricken  out.  We  infer  that  this  action 
of  the  court  in  sustaining  the  demurrer  and  striking  out  the 
answer  was  based  upon  the  ground  that  the  answer  was  incon- 
sistent in  its  allegations,  and  therefore  could  not  be  permitted  to 
stand  as  a  legal  valid  pleading.  That  this  was  the  view  of  the 
matter  as  taken  by  the  court  is  also  apparent,  from  the  brief  of 


PA88BNOBB8 — BBBVANT8.  839 

ooonsel  on  file  here.  And  in  support  of  the  correctness  of  the 
ruling  we  are  referred  by  appellee  to  the  case  of  Hillebrant  v. 
Booth,  7  Tex.  499. 

We  misconceive  entirely  the  tenor  of  that  decision  if  it  is 
aathority  in  the  premises ;  on  the  contrary  it  distinctly  announces 
the  doctrine  that  the  answer  may  embrace  inconsistent  defences* 
It  is  true  that  each  separate  defence,  or  '^  plea  in  confession  and 
avoidance,  must  constitute  in  itself  a  good  defence  to  the  action, 
and  of  consequence  be  consistent  in  its  averments,"  and  also 
that  '^  if  the  averments  in  any  one  of  the  pleas  be  inconsistent, 
and  thus  contradict  and  falsify  themselves,  they  cannot  be  sus- 
ceptible of  proof,  and  of  consequence  must  be  invalid."  But 
this  rule  is  not  applicable  to  separate  pleas,  or  distinct  defences, 
considered  with  reference  to  each  other.  These  may  be  incon- 
sistent with  .each  other  and  not  invalidate,  or  affect,  the  legality 
of  the  answer. 

The  principle  cannot  be  better  exemplified  than  in  the  case 
before  as.     Two  pleas  are  interposed  by  defendant : 

First,  that  it  is  not  bound,  because  the  conductor,  at  the  time, 
was  acting  beyond  the  scope  of  his  authority  as  its  agent.  This  is 
certainly  a  good  plea  and  good  defence,  if  true,  and  it  is  not  incon- 
sbtent  in  its  averments. 

The  second  plea  is  that  defendant  was  justified  for  the  acts  of 
the  conductor  by  the  acts  and  conduct  of  the  plaintiff,  which 
brouj^ht  them  about.  This  plea  is  also  good,  and  consistent  with 
itself  though  it  may  appear  to  be  inconsistent  with  the  first  plea, 
or  defence. 

It  was  manifestly  error  for  the  court  to  sustain  the  demurrer  to 
the  answer,  because  the  defences  pleaded  were  supposed  to  be,  or 
were,  in  fact,  inconsistent  with  each  other. 

^^The  defendant,  in  his  answer,  may  plead  as  many  several 
matters,  whether  of  law  or  fact,  as  he  shall  think  necessary  for  his 
defence,  and  which  may  be  pertinent  to  the  cause."  B.  S.  Art. 
1262. 

But  it  is  insisted  by  appellee  that  though  the  court  may  have 
erred  in  striking  out  mese  special  defences,  yet  appellant  should 
not  be  heard  to  complain,  because  under  the  general  denial  the 
same  evidence  was  admissible  which  could  have  been  introduced 
under  these  defences,  and  that  it  was  in  fact  admitted,  without 
objection,  on  the  trial.  It  is  unnecessary  to  determine  how  far,  as 
a  general  rule,  this  proposition  would  be  correct.  In  this  partic- 
ular case,  however,  we  do  not  think  it  would  hold  good.  The  case 
was  tried  by  the  judge  without  the  intervention  of  a  jury.  In 
passing  upon  the  general  demurrer  he  had  already  held  tnat  these 
pleas  were  insufficient ;  that  they  presented  no  valid  defences  to 
the  action,  and  that,  being  inconsistent,  they  were  not  maintain- 
able for  any  purpose.    Such  being  the  case  it  appears  to  us  that 
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he  stood  in  the  position  of  })aving  prejudged  the  effect  of  the 
evidence  before  its  introduction,  and  that,  though  introduced 
properly,  perhaps,  under  the  general  issue,  it  could  scarcely  have 
affected  his  opinion  upon  its  merits — an.  opinion  already  formed, 
fixed,  and  judicially  expressed  by  his  rulings. 

In  a  word,  it  is  impossible  to  tell  how  far  the  determination  and 
ruling  of  the  judge  upon  the  sufficiency  of  the  special  pleas  may 
have  mfluenced  and  involved  his  judgment  Ti{>on  the  facts  stated 
in  those  pleas.  The  answer  itseli  as  a  pleading  was  unquestion- 
ablv  good  on  general  demurrer. 

In  giving  his  conclusions  upon  the  law  and  facts  of  the  case  the 
learned  judge  says :  ^'  I  find  tiiat  the  conductor  of  said  train  did 
forcibly  eject  said  plaintiff  fron^  said  cai-s ;  that  the  said  conductor, 
J.  C.  Gregory,  did  use  more  force  than  was  necessary  in  such 
ejectment,  innicting  wounds  and  injuries  upon  the  person  of  said 
plaintiff. 

^^  I  find  upon  the  law  that  for  this  unlawful  act  of  said  J.  O. 
Gregory,  conductor  of  said  train,  the  said  I.  &  G.  N.  R.  R.  Co. 
is  liable  in  damages  for  the  wounds  and  injuries  infiicted  upon  the 

Jerson  of  the  said  Henry  Kentle,  plaintiff,  as  well  as  the  injury  to 
is  feelings  and  character  for  the  indignity  placed  npon  him  by 
the  unlawful  act  of  said  J.  C.  Gi*egory,  conductor  of  said  train." 

It  is  settled  law  that  ^^  unwarrantable  assaults  upon  passengers 
by  the  carrier's  servants  are  breaches  of  the  contract  ox  carriage 
and  as. such  impose  liability  upon  the  carrier.  The  principles  of 
law  applicable  to  the  relations  of  master  and  servant  do  not  f ull^ 
define  the  riglits,  duties,  and  obligations  between  carriers  and  their 
passenger.  They  are  not  merefy  citizens,  bearing  only  towards 
each  otlier  the  relation  which  one  citizen  bears  to  another.  The 
carrier  agrees  to  carry  for  hire,  the  passenger  from  one  place  to 
another,  and  is  responsible  for  any  breach  of  the  obligation  thus 
assumed,  in  ill  usage  of  the  passenger  by  himself  or  employee. 
Passengers  do  not  only  contract  for  room  and  transportation,  but 
for  gocKl  treatment,  and  it  is  the  duty  of  the  owner  to  use  due  care 
and  exertion  to  protect  them  from  any  degree  of  violence,  abnse, 
or  ill  treatment  from  other  passengers,  or  the  carrier's  servants^ 
or  other  persons  coming  on  board  during  the  trip.  The  prin- 
cipal in  this  class  of  cases  is  liable  for  the  misconduct  of  the 
employee  when  it  occasions  injury  to  the  rassenger,  whether 
arisingfrom  malice  or  neglect."  Pendleton  v.  Kinsley,  3  Clifford, 
416 ;  Thompson's  Carriers  of  Passengers,  p.  352,  and  Notes  pp. 
363  et  seq. 

When  a  carrier  becomes  liable  in  damages  for  a  wrong  or 
injnry  done  to  a  passenger,  the  same  mleTas  to  the  measure  of 
damages  apply  to  corporations  as  to  individuals. 

''In  estimating  compensatorv  damages  in  this  class  of  actions 
the  jury  may  t&e  into  consiaeration  as  elements  loss  of  time. 
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inability  to  attend  to  businees,  pecuniary  expenses,  bodily  pain, 
any  incurable  hurt  (as  where  mental  faculties  are  impaired),  per- 
sonal inconvenience,  and  mental  anguish  caused  by  bodily  pain." 
Thompson  on  Carriers  of  Passengers,  pp.  570,  571. 

'*  But  it  is  said  that  the  character  of  tne  passenger  cannot  be  con- 
sidered as  an  element  in  estimating  the  amount  of  damages." 
Thompson  on  Carriers  of  Passengers,  572 ;  citing  Lincoln  v,  Sar- 
atoga, etc.,  R.  R.  Co.,  23  Wend.,  425 ;  New  Orleans  etc.  R.  R  Co. 
V.  Albritton,  38  Miss.  242 ;  The  Oriflamme,  3  Sawyer,  897 ;  s.  c, 
2  Cent.  L.  J.  473. 

In  the  case  before  us  the  only  measure  of  actual  damages  shown 
with  any  certainty  was  by  the  testimony  of  the  plaintiff  himself, 
that  he  was  so  injured  that  he  was  laid  up,  unable  to  work,  for  two 
weeks,  and  that  his  services  were  worth  during  that  time  $3  per 
day.  As  claimed  in  the  petition,  the  damages  were  laid  at  $500, 
and  the  court  gave  judgmBut  for  the  full  amount  claimed.  In  his 
findings,  or  ramer  in  his  conclusions  of  the  law  upon  the  facts 
found,  we  have  seen  that  the  county  judge  took  into  considera- 
tion as  an  element  of  the  damages,  injury  to  his  ^'  character  for  the 
indignity  placed  upon  him." 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
triaL 

Reversed  and  remanded. 

Liability  of  Company  for  Assault  by  Servant  on  Passenger. — See  for  a  full 
cliBCUfision  of  this  subject  Louisville  &  Nashville  R  R.  Co.  e.  Kelley,  18  Am. 
A  Eng.  R.  R.  Gas.  1.     See  aUo  Bryan  e.  Chicago,  R.  I.  &  P.  R.  Co.,  supra. 

Damages  for  Personal  Injuries* — ^As  to  the  measure  of  damages  in  Cases  of 
personal  injuries  see  the  following  authorities.  Pennsylvania  Co.  e.  Ray,  1 
Am&Eng.R  R.  Cas.  225;  Porter e.  Hannibal  &  St.  J.  R.  Co.,  2  Am.  & 
Bng.  R.  R.  Cas.  44;  Berg  e.  C,  M.  &  St.  P.  R.  Co.,  2  Am.  &  Eng.  R.  R 
Cab.  70;  Delie  e.  Chicago  &  N.  W.  R.  R  Co.,  6  Am.  &  Eng.  R  R  Cas. 
464;  llnnston,  etc.,  R  R  Co.  e.  Willie,  6  Am.  &  Eng.  R  R  Cas.  541; 
Bains  e.  St.  Louis,  etc.,  R  Co.,  5  Am.  &  Bng.  R  R  Cas.  610;  Louisville, 
etc.,  R  R  Co.  e.  Wolfe,  5  Am.  &  Eng.  R  R  Cas.  564;  Houston  &  T.  C.  R 
Ck).  V.  Shafer,  6  Am.  &  Eng.  R  R  Cas.  421;  Batterson  v.  Chicago,  etc.,  R 
B.  Co.,  8  Am.  &  Eng.  R.  R  Cas.  128;  Reed  e.  Chicago,  etc.,  R  R  Co.,  8 
Am.  ft  Eng.  R  R  Qss  180;  St.  Louis,  etc.,  R.  Co.  e.  Cantrell,  8  Am.  ft 
Eng.  R.  R.  Cas.  198;  Indianapolis,  etc.,  R.  Co.  v.  McLin,  8  Am.  ft  Eng.  R 
B.  Cas.  287;  Morse  e.  Duncan,  8  Am.  ft  Eng.  R  R  Cas.  874;  Pittsburgh, 
etc.,  R  Co.  e.  Spania,  8  Am.  ft  Eng.  R.  R  Cas.  458;  Houston,  etc.,  R.  Co. 
e.  Nichols,  9  Am.  ft  Eng.  R  R  Cas.  861 ;  Houston  ft  T.  C.  R.  Co.  e.  Boehm, 
9  Am.  ft  Eng.  R  R  Cas.  866;  Houston  ft  T.  C.  R  Co.  v.  Burke,  9  Am. 
A  Eng.  R  R  Cas.  869;  Houston  ft  T.  C.  R  Co.  e.  Rand,  9  Am.  ft  Eng. 
B.  R  Cas.  899;  Houston  ft  T.  C.  R  Co.  e.  Leslie,  9  Am.  ft  Eng.  R  R  Cas. 
407;  Lake  Erie  ft  W.  R  Co.  e.  Fixe,  11  Am.  ft  Eng.  R  R  Cas.  109;  Daw- 
son  V.  L.  ft  N.  R  Co.,  11  Am.  ft  Eng.  R  R  Cas.  184;  Wabash  R  Co.  e. 
HcDaniels,  11  Am.  ft  Eng.  R  R  Cas.  158;  Missouri  Pac.  R  Co.  e.  Lyde, 
11  Am.  ft  Eng.  R  R  Cas.  188;  Kansas  Pac.  R  Co.  e.  Peavy,  11  Am.  ft  Enff. 
R  R  Cas.  260;  Elutts  e.  St.  L.,  L  Mt.  ft  S.  R  Co.,  11  Am.  ft  Eng.  R  R. 
Cas.  689;  Reed  e.  Chicago,  R  L  ft  P.  R  Co.,  12  Am.  ft  Eng.  R  R  Gas.  107. 
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It  is  a  fatal  error  to  mibmit  to  the  jiiry  by  instruction  a  case  not  made  in 
the  pleadings.  Hence,  where  the  petition  in  an  action  against  a  railroad 
company  for  personal  injuries  alleged  as  the  ground  of  plaintiffs  claim,  neg- 
ligence on  the  part  of  the  company  in  ronnin^  its  train  OTer  a  portion  of  its 
track  which  hi^  been  undermined  and  renc^red  dangerous  by  a  flood  of 
water;  and  the  court  upon  the  trial  gaye  an  instruction  which  permitted  a 
recovery  for  defects  in  the  road-bed  or  in  the  ties  or  materials  used  on  the 
road.    HM^  that  the  judgment  must  be  reversed. 

In  an  action  against  a  railroad  company  for  injuries  sustained  by  a  passen- 
ger in  an  accident  caused  by  an  embankment  on  the  company's  nted  being 
undermined  by  a  rain-storm  of  unprecedented  violence,  it  appearing  that 
since  the  accident  the  embankment  had  been  so  altered  as  to  provide  against 
a  recurrence  of  such  storms,  the  company  asked,  but  the  trial  court  refused, 
an  instruction  that  the  jury  were  not  to  take  this  fact  into  consideration. 
Eieid,  that  this  was  error, 

Appeal  from  Livingston  Circnit  Conrt. 

Chas.  A  Winslow  with  Wells  H.  Blodgett  and  Piosser  Bay  for 
appellant. 

Hale  &  Son  for  respondent. 

NoBTON,  J. — This  is  an  action  for  personal  in jnriee  to  Josephine 
Ely,  commenced  in  the  circuit  court  of  Carroll  county,  and  moved 
by  change  of  venue  to  Livingston,  where  upon  a  trial  of  the  cause 
piaintifis  obtained  judgment,  from  which  defendant  has  appealed. 

Omitting  the  formal  parts  of  the  petition,  after  alleging  that  said 
Josephine  £ly  was  a  passenger  on  defendant's  train,  it  avers  as  the 
cause  of  action  the  following:  That  at  a  point  in  Chariton  county 
on  defendant's  road  near  Salisbury,  there  had  been,  on  the  evening 
of  September  5th,  aforesaid,  a  flood  in  the  water  courses  along  the 
line  of  said  road,  which  had  undermined  and  weakened  the  road- 
bed, bridges  and  culverts  on  said  road,  whereby  the  same  was  ren- 
dered unsafe  and  dangerous  for  the  passage  of  trains;  that  notwith- 
standing the  condition  of  said  road,  defendant,  by  its  servants, 
agents  and  employees,  negligently  and  carelessly  attempted  to  run 
the  train,  on  which  said  Josephine  had  taken  passage,  over  that  part 
of  said  road  which  had  been  so  rendered  unsafe  and  dangerous ; 
and  when  said  train  reached  that  part  of  said  road,  by  reason  of 
said  injury  to  the  track,  culverts  and  bridges  aforesaid,  and  the 
negligence  and  carelessness  of  defendant  as  aforesaid,  and  the  giv- 
ing away  of  the  embankments,  culverts  and  bridges  as  aforesaid. 


PASSENGERS — ^FLOODS.  343 

said  train  was  thrown  from  the  tfack,  overtamed  and  demolished, 
including  the  car  in  which  Baid  Josephine  was  riding ;  and  that 
said  Josephine  was  thereby,  and  by  reason  of  the  facts  and  acts 
aforesaid,  greatly  wounded,  bruised  and  injured,  and  suffered  severe 
pain  in  body  and  mind,  and  was  made  and  is  sick  and  sore  and 
suffered  severely,  and  has  sustained  lasting  and  permanent  injury, 
for  which  damages  in  the  sum  of  $20,000  is  asked. 

Among  other  errors  assigned  by  defendant  is  the  action  of  the 
court  in  giving  the  following  instruction :  4.  It  was  the  duty  of 
the  defendant  to  provide  a  road  adapted  to  the  safe  passage  of  the 
trains  over  it ;  and  if  the  jury  believe  from  the  evidence  that  there 
was  any  defect  in  the  construction  of  the  road-bed,  or  in  the  char- 
acter of  the  ties  or  other  material  then  in  use  on  said  road,  which 
defect  might  have  been  discovered  by  the  exercise  of  the  care,  cau- 
tion, prudence,  skill  and  foresight  indicated  in  the  first  instruction, 
and  which  alleged  defect  contributed  in  whole  or  in  part  to  the 
alleged  accident,  and  the  plaintiff  was  injured  thereby,  then  they 
will  find  for  the  plaintiff. 

This  instruction  is  excepted  to  on  the  ground  that  it  authorized 
the  jury  to  find  a  verdict  on  a  cause  of  action  not  stated  in  the 
petition,  and  we  are  of  the  opinion  that  the  exception  is  well  taken. 
It  will  be  observed  that  after  the  declaration  of  a  correct  abstract 
principle,  viz.:  "  that  it  was  the  duty  of  defendant  to  provide  a  road 
.  adapted  to  the  safe  passage  of  trains  over  it,"  the  instruction  predi- 
cates a  right  of  recovery  on  a  case  not  made  by  the  petition,  in  this, 
that  it  tells  the  jury  to  find  for  plaintiff  if  thev  believed  there  was 
any  defect  in  the  construction  of  the  road-bed  or  in  the  character 
of  the  ties  or  other  materials  then  in  use  on  said  road,  which  de- 
fect contributed  in  wliole  or  in  part  to  the  accident  and  injury  to 
plaintiff.  No  such  case  as  is  made  by  the  instruction  is  made  in 
the  petition.  The  cause  of  action  stated  in  the  petition  is  not  for 
any  defect  in  the  construction  of  the  road-bed,  nor  in  the  ties  or 
materials  nsed  on  said  road,  but  the  injury  for  which  plaintiffs  sue 
is  alleged  to  have  been  occasioned  by  tlie  negligence  oi  defendant's 
servants  in  miming  its  train  over  the  road  at  a  point  near  Salisbury, 
where,  it  is  averred,  it  had  been  rendered  dangerous  and  unsafe  by 
a  flood  of  water,  which,  on  the  night  of  the  accident,  had  under- 
mined and  weakened  the  road-bed,  bridges  and  culverts.  Plaintiffs, 
in  their  petition,  base  their  right  to  recover  for  negligence  in  run- 
ning its  trains  over  a  portion  of  the  road  rendered  dangerous  by 
reason  of  having  been  undermined  by  a  flood  of  water,  while  the 
instruction  authorizes  a  recovery  for  an  injury  arising  out  of  de- 
fective construction  or  defective  ties  or  materials  used  on  said  road, 
and  under  the  rulings  of  this  court  in  the  cases  of  Waldhier  v.  Han- 
nibal &  St.  Jo.  R.  K.  Co.,  71  Mo.  514 ;  Price  v,  St.  Louis,  K.  C. 
&  N.  Rv.  Co.,  72  Mo.  414;  Edens  v.  Hannibal  &  St.  Jo.  R.  R. 
Co.,  72  if o.  212,  and  Bullene  v.  Smith,  73  Mo.  151,  it  is  reversible 
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error  to  siibmit  to  the  jury  by  an  instmction  a  case  not  made  in  tlie 
petition. 

It  is  also  insisted  that  the  court  erred  in  refusing  the  following 
instruction  on  the  part  of  defendant :  12.  It  was  the  duty  of  the 
defendant,  after  the  rain-storm  which  occasioned  the  disaster  at  its 
embankment  near  Salisbury  in  September,  1876,  to  so  change  or 
alter  said  embankment  as  to  provide  a^nst  a  recurrence  of  similar 
storms ;  and  if  it  appears  from  the  testmiony  that  defendant  caused 
said  embankment  to  be  altered  or  changed  for  such  purpose,  such 
testimony  should  not  be  taken  into  consideration  in  this  case  by 
the  jury  in  determining  whether  said  embankment  was  properly 
constructed  and  sufficient  to  withstand  and  turn  back,  and  had 
withstood  and  turned  back,  all  floods  that  had  occurred  since  the 
construction  of  the  road,  or  that  mi^ht  reasonably,  within  the  ex- 
perience of  those  living  in  that  locality,  be  expected  to  occur. 

It  appears  from  the  evidence  in  this  case  that  the  rain-storm  on 
the  night  of  the  disaster  was  wholly  unprecedented  in  violence  and 
the  quantity  of  water  which  fell  during  its  continuance,  and  was 
on  that  account  of  such  a  chai-acter  that  defendant  in  the  construc- 
tion of  its  road-bed  was  not  required  to  anticipate  or  provide  against 
it,  and  if  after  the  occurrence  defendant,  out  of  abundant  caution, 
altered  its  road-bed  so  as  to  provide  against  injury  from  the  recur- 
rence of  such  a  storm,  which  might  or  not  again  occur,  such  fact 
was  not  a  proper  one  to  be  taken  into  consideration  by  the  jury,  in 
determining  tne  question  whether  the  embankment  at  the  point  of 
the  accident  was  sufficient  to  withstand  and  turn  back  all  floods 
that  had  occurred  since  its  construction,  or  that  might  reasonably, 
within  the  experience  of  those  living  in  that  locality,  be  expect^ 
to  occur.  We  are  of  the  opinion  that  the  instruction  shoulo  have 
been  given,  since  evidence  was  received  to  the  effect  "  that  aitest 
the  accident  a  new  pile  bridge  had  been  built  where  the  old  one 
was." 

It  is  also  insisted  that  the  court  erred  in  submitting  the  question  of 
negligence  to  the  jury  because  there  was  no  evidence  of  it.  The  case 
oiEWetv.  St.  Louis,  K.  C.  &  N.  Ry.  Co.,  12  Am.  &  Eng.  R  R.  Cas. 
183,  was  a  suit  for  the  recovery  of  damages  occasioned  by  the  same 
accident  and  the  evidence, which  is  clearly  and  accurately  set  forth  in 
the  opinion,  is  substantially  the  same  as  in  the  case  now  before  us, 
and  the  identical  question  here  presented  was  there  considered,  and 
it  was  held  that  no  error  was  committed  in  that  respect.  Judge 
Hough,  speaking  for  the  court :  ^'  If  the  engineer  had  reason  to  w- 
lieve  that  the  water  had  been  higher  than  it  was  when  he  reached 
the  pond,  or  that  it  had  remained  at  the  height  at  which  he  saw  it, 
long  enough  to  soften  the  earth  upon  which  the  ties  rested,  which, 
according  to  the  testimonv  of  the  experts,  would  have  been  an 
hour  or  an  hour  and  a  half,  then  although  the  ties  were  in  place 
and  the  rails  in  line,  it  would  have  been  his  duty  to  have  inspected 
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or  tested  the  track  before  venturing  over  it  with  his  train.  On  the 
other  hand,  if  the  engineer  had  no  reason  to  believe  that  the  water 
had  been  higher  than  he  saw  it,  or  that  it  had  remained  where  it 
was  long  enough  to  soften  the  earth  under  the  ties,  and  he  saw  the 
ties  in  place  and  rails  in  line,  then,  according  to  the  testimony  of 
all  the  experts,  he  was  not  gailtj  of  negligence  it  attempting  to 
take  his  train  over  the  embankment.  This  is  a  question  of  fact  for 
the  iury." 

The  case  in  all  other  respects,  except  those  above  noted,  seems 
to  have  been  well  tried,  but  for  the  errors  herein  pointed  out  the 
judgment  will  be  reversed  and  the  cause  remanded,  in  which  all 
concur,  except  Ray,  J.,  not  sitting. 

Alterations  after  Accident —Additional  Safeguards! — According  to  some 
authorities  the  making  of  alterations  in  the  agency  which  it  is  alleged  has 
caused  the  accident  after  the  same  has  occurred,  or  the  taking  of  additional 

Srecautions  in  such  case  to  prevent  its  recurrence,  are  not  admissible  as  evi- 
ence  of  negligence.  Baiters  «.  Delaware  &  H.  C.  Co.,  8  Hun,  888 ;  Payne  «. 
Troy  &  B.  It.  Co.,  9  Hun,  526;  Dougan  «.  Lake  Champlain  Trans.  Co.,  56 
N.  T.  1;  Dale  «.  Delaware,  Lackawanna  &  Western  R.  R.  Co.,  78  K.  Y.  468; 
Hudson  e.  Chicago  &  N.  R  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  464. 

But  according  to  other  authorities  such  evidence  is  admissible.  West^all 
e.  Erie  R.  Co.,  5  Hun,  75;  Hawley  «.  N.  T.  Central  &  H.  R.  R.  Co.,  19  Hun, 
666;  Brehm  e.  Great  Western  R.  Co.,  84  Barb.  256;  St.  Joseph  &  D.  C.  R 
Co.  e.  Chase,  11  Kans.  47;  Kansas  Pac.  R.  Co.  e.  Miller,  2  Cal.  442;  West 
Chester  &  P.  R.  Co.  v.  McElwee,  67  Pa.  St.  811. 
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BoBTOK  AND  Maine  B.  B. 

(185  MasMchusetts  BeporU,  21.) 


In  an  action  by^a  woman  against  a  railroad  corporation  for  personal  inju^ 
iee  occasioned  to 'her  while  a  passenger  on  defendant's  train,  it  appeared 
that,  when  the  train  reached  her  destination,  the  conductor  called  the  name 
of  the  station,  the  train  stopped,  and  several  passengers  got  out  at  once 
without  unusual  delay,  among  them  the  plaintiff,  who  followed  close  after 
the  person  in  front  of  her;  and  that,  when  she  got  off,  the  train  had  started 
and  was  moving,  by  reason  of  which  she  fell,  and  received  the  injuries  com- 
plained of.  The  plaintiff  testified  that  she  looked  when  she  was  stepping 
off,  but  that  it  was  so  dark  she  could  not  see  the  platform ;  and  that  she  did 
not  look  to  see  whether  the  train  was  moving  because  she  felt  sure  it  was 
still ;  and  there  was  also  evidence  that  ther^  was  no  object  which  any  one 
could  see  from  which  it  could  be  determined  whether  the  train  was  moving 
or  not.  It  did  not  appear  that  there  was  any  warning  which  the  plaintiff 
could  have  heard  that  the  train  was  about  to  start.  Hdd,  that  the  question 
whether  the  plaintiff  was  in  the  exercise  of  due  care  should  have  been  sub- 
aitted  to  the  jury. 

ToET  for  personal  injuries.  Trial  in  the  Superior  Court,  before 
Mason,  J.,  who  ruled  that  the  action  could  not  be  maintained,  and 
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directed  the  jury  to  retnrn  a  verdict  for  the  defendant ;  and  the 
plaintiff  allied  exceptions.    The  facts  appear  in  the  opinion. 

A.  B.  Coffin  for  the  plaintifE. 

8.  Linoohi  for  the  defendant 

H0LME8,  J. — The  plaintiff  was  a  passenger  on  the  defendant's 
train.  The  train  reached  Mehx>6e,  the  pontiff's  destination^  the 
conductor  called  the  name  of  the  station,  the  train  stopped,  and 
several  passengers  got  ont  at  once  without  nnnsnal  delay,  amonf 
them  the  plaintiff,  who  followed  close  after  the  person  ahead  cS 
her.  When  she  ^ot  off,  the  train  bad  started  and  was  moving,  bv 
reason  of  which  she  fell  and  hurt  her  spine.  The  only  question  is 
whether  the  case  was  properly  taken  from  the  jury,  on  tne  CTound 
that  the  plaintiff  was  negligent.  There  was  evidence  tenmng  to 
show  that  the  train  started  quietly,  and  had  only  moved  a  short 
distance,  so  that  the  plaintiff  might  not  have  felt  the  motion,  and 
that  in  fact  she  did  not  know  that  the  train  had  started.  There- 
fore, the  cases  in  which  it  has  been  held  negligence  to  get  off  a 
train  known  to  be  in  motion  do  not  dispose  of  the  matter.  Gavett 
t;.  Manchester  &  Lawrence  B.  B.,  16  U-ray,  501,  506.  Harvey  v. 
Eastern  R.  B.,  116  Mass.  269.  The  question  is  whether  she  ought 
to  have  known.  She  testified  that  she  looked  when  she  was  step- 
ping off,  but  that  it  was  so  dark  that  she  could  not  see  the  platform, 
and  that  she  did  not  look  to  see  whether  the  train  was  moving 
because  she  felt  sure  it  was  still.  There  seems  to  have  been  no 
warning,  which  she  could  have  heard,  that  the  train  was  about  to 
start ;  and,  if  this  were  all  the  evidence,  it  might  well  be  asked 
whether,  when  the  train  stopped  for  that  purpose,  she  had  not  a 
ri^ht  to  get  off  at  her  place  of  destination  as  soon  as  she  could, 
following  the  other  passenmrs,  without  further  inquiry  or  exami- 
nation, unless  she  actually  knew  the  train  had  started.  Brassell  v. 
New  York  Central  &  itndson  River  R.  R.,  84  N.  Y.  241,  246  ; 
s.  c,  3  Am.  &  Eng.  R.  R.  Cas.  380.  But  in  this  case  there  was 
the  further  testimony  that  there  was  no  object  which  any  one  could 
see  from  which  it  could  be  found  out  whether  the  train  was  mov- 
ing or  not.  If  this  statement  was  believed,  in  addition  to  the 
other  elements  of  the  plaintiff's  story,  she  did  all  that  could  be  re- 
quired, on  the  strictest  possible  view  of  her  duty. 

Exceptions  sustained. 

Company  mutt  give  Passengers  Reasonable  Time  in  which  to  Alight.—* 
It  is  the  duty  of  a  railroad  company  to  afford  its  passengers  a  reasonable 
time  to  get  on  and  off  the  train  at  stations  where  it  has  stopped.  Curtis  e. 
Detroit,  etc.,  R.  Co.,  23  Wise.  152;  s.  c,  27  Wise.  158;  Southern  R.  Co.  e. 
Eendrick,  40  Miss.  874;  Imhoff  e.  Chicago,  etc.,  R.  Co.,  20  Wise.  844;  Kew 
Orleans,  etc.,  R.  Co.  e.  Statham,  42  Miss.  607;  Dickens  e.  New  York,  etc., 
R.  Co.,  28  Barb.  41;  Keller  «.  New  York,  etc.,  R.  Co.,  17  How.  Pr.  103; 
Wabash,  etc.,  R.  Co.  e.  Rector,  9  Am.  &  Eng.  R.  R  Cas.  264;  Dawson  e. 
Louisville  &  N.  R.  Co.,  11  Am.  A  Eng.  R  R.  Cas.  184;   Strauss  e.  Kansas 
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City  R  Go.y  6  Am.  &  Bng.  R.  R  Gas.  884 ;  St.  Louis,  etc.,  R  Co. «.  Cantrell, 

8  Am.  A  Bng.  R  R  Cas.  198;  Swigert «.  Hamiibal,  etc.,  R  R  Co.,  9  Am.  A 
Eng.  R  R  Gas.  822. 

Duty  to  give  Signal  at  Starting^ — ^It  must  also  give  reasonable  warning^  of 
the  starting  of  the  train.  Doss  «.  Missouri,  etc.,  R.  Co.,  59  Mo.  27;  Keating 
e.  New  York,  etc.,  R  Co.,  49  N.  Y.  678;  Mitchell  «.  Western,  etc.,  R  Co., 
80  Ga.  22. 

Passengers  Mutt  not  Aliglit  after  Train  has  Startedi — A  passenger  is  not 
ordinarily  justified  in  any  event  in  jumping  from  a  moving  train.  Suck 
conduct  is  ordinarily  construed  to  amount  to  contributory  ne^igence.  Mor- 
rison V,  Erie  R  Co.,  56  N.  Y.  802;  Burrows  v.  Brie  R  Co.,  68  N.  Y.  556; 
Jeffersonyille,  etc.,  R.  Co.  v.  Hendricks*  Administrator,  26  Ind.  288;  Rail- 
road Co.  V.  AjBpell,  28  Pa.  St.  147;  Damont  e.  Kew  Orleans,  etc.,  R.  Co.,  9 
La.  Ann.  441 ;  Dougherty  «.  Chicago,  etc.,  R  Co.,  86  111.  467;  Lucas  e.  New 
Bedford,  etc.,  R  Co.,  6  Gray,  64;  Gayett  e.  Maqchester,  etc.,  R  Co.,  16 
Gray,  501;  Atchison,  etc.,  R.  Co.  «.  Flynn,  1  Am.  &  Eng.  R.  R  Gas.  240; 
Prices.  St.  Louis,  K.  C.  &  N.  R  R.  Co.,  8  Am.  &  Eng.  R  R.  Gas.  865; 
Treat  v.  Boston  &  L.  R  R  Co.,  8  Am.  &  Eng.  R  R  Gas.  428;  Lake  Shore 
ft  Mich.  8.  R.  Co.  e.  Bangs,  8  Am.  ft  Eng.  R  R  Gas.  426 ;  Jewell  v.  Chicago, 
etc.,  R.  Co.,  6  Am.  &Eng.  R  R.  Gas.,  879;  Wabash,  etc.,  R.  Co.  «.  Rector, 

9  Am.  ft  Eng.  R  R  Gas.  264;  Houston,  etc.,  R.  R  Go.  «.  Leslie,  9  Am.  & 
Eng.  R  R  Gas.  407;  Central  R.  R  ft  B.  Go.  e.  Letcher,  12  Am.  ft  Eng.  R 
R  Gas.  116;  Edgar  and  wife  e.  Northern  Ry.  Go.  and  note,  infra. 

But  see  Chicago,  etc.,  R  Go.  e.  Bonifield,  8  Am.  ft  Eng.  R  R.  Gas.  498; 
8wigort«.  Hannibal,  etc.,  R  R  Co.,  9  Am.  ft  Bng.  R  R  Gas.  822. 


Edgab  akd  Wife 

V. 

NoBTHEBN  By.  Co. 

(4   Ontario  JReports,   201.) 


The  plaintifb,  husband  and  wife,  were  on  a  train  of  the  defendants,  going 
to  Lefroy.  The  conductor,  before  reaching  the  station,  announced  that  the 
next  station  was  Lefroy.  On  approaching  Uie  station  the  train,  accord  lug  to 
the  plaintifTs  witnesses,  was  slowed,  but  did  not  stop.  The  husband  got  off 
whm  the  train  was  moving  slowly,  and  his  wife,  seeing  that  the  speed  was 
increasing,  and  that  they  were  passing  the  station,  sprang  after  him,  though 
he  had  let  go  of  her  tiand,  and  told  her  not  to  jump,  and  was  injured.  It 
was  left  to  the  jury  to  say  whether  she  had  acted  imprudently  in  so  doing, 
and  they  found  a  verdict  for  the  plaintiffs. 

Hddy  that  the  question  of  contributory  negligence  was  properly  left  to 
ihem,  and  the  Court  refused  to  disturb  the  verdict. 

Thxb  was  an  action  to  recover  damages  for  injuries  sustained  by 
the  female  plaintiff  in  jurapinfi:  off  the  defendants'  car  at  a  station 
called  Lefroy,  on  the  defendants'  line  of  railway,  whilst  train  was 
in  motion. 

The  case  was  tried  at  the  last  Barrie  Assizes,  before  Cameron,  J., 
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and  a  jarv,  and  resulted  in  a  verdiet  in  &yor  of  the  hosband  for 
$200,  and  for  the  wife  of  $100. 

The  facts  were  shortly  as  follows :  The  plaintiffs  were  travelling 
as  passengers  on  the  defendants'  railway  fi*om  Toronto  to  Lefroy. 
After  the  train  had  left  the  station  (Gilford)  next  to  Lefroy,  the 
conductor  passed  through  the  car  and  callea  out  that  the  next 
station  would  be  Lefroy.  According  to  the  plaintifb'  witnesses, 
upon  coming  to  Lefror  the  train  slowed  up,  and  several  passengers 

fot  out,  including  the  husband,  who  attempted  to  help  his  wife  oS, 
ut  the  train  being  in  motion,  he  let  go  of  her  hand,  and  called  oat 
to  her  not  to  jump.  She,  however,  as  she  stated  in  her  evidence,  see- 
ing that  the  speed  of  the  train  was  increasing  and  it  was  passing 
the  station,  took  the  risk  of  jumping  off  the  platform  of  tlie  car, 
and  in  so  doing  was  injured.  The  accident  occured  at  night,  which 
the  evidence  showed  was  very  dark. 

The  jud^e  charged  strongly  in  favor  of  the  defendants. 

During  Michaelmas  Sittmgs  an  order  nisi  was  granted  to  show 
cause  why  the  verdict  and  ju&ment  thereon  in  favor  of  the  plain- 
tiffs should  not  be  set  aside,  and  a  nonsuit  entered,  or  for  a  new  trial, 
on  the  ground  that  the  verdict  and  judgment  were  contrary  to  law 
and  evidence,  and  the  judge's  charge ;  and,  in  the  event  oi  a  new 
trial  being  gi*an ted,  that  the  jury  notice  should  be  struck  out. 

Boulton,  Q.  C,  supported  the  order  nisi,  contending  there  was 
contributory  negligence  on  the  female  plaintiff's  part  in  jumping 
off,  which  disentitled  her  to  recover,  referring  to  Lewis  v.  London, 
Chatham,  and  Dover  R.  W.  Co.,  L.  R.  9  Q.^.  66;  §iner  v.  Great 
Western  R  W.  Co.,  L.  R.  3  Ex.  150,  4  Ex.  117 ;  Davey  v.  London 
and  South  Western  R.  W.  Co.,  L.  R.  11  Q.  B.  D.  213. 

Osier,  Q.  C,  contra,  argued  that  the  defendants  invited  the  plain* 
tiffs  to  get  off  by  calling  out  the  station,  and  then  slowing  the  train, 
referring  to  Slattery  v,  Dublin  &  Wicklow  R.  W.  Co.,  L.  R.  3  App. 
Oas.  1165. 

Hagabtt,  C.  J. — The  defendants  in  moving  against  the  verdict 
relied  chiefly  on  the  cases  of  Siner  v.  Great  Westeni  Ry.  Co., 
L.  R.,  3  Ex.  150,  and  in  error  4  Ex.  117  (alx)ut  1868-9),  and  Lewis 
V.  London,  Chatham,  and  Dover,  R.  W.  Co.,  L.  R.  9  Q.  B.  66, 
decided  in  1873,  in  which  cases  the  majority  of  the  judges  decided 
the  question  of  negligence  or  no  negligence  as  matter  of  law.  The 
former  case  was  one  m  which  the  passenger  got  out  when  the  train 
had  overshot  the  platform. 

Lewis  V.  London,  Chatham,  and  Dover  R.  W.  Co.,  was  a  case  in 
which  the  plaintiff  tried  to  get  out  beyond  the  platform,  and  as 
she  stepped  the  train  backed  to  come  back  to  the  platform,  and  the 
jerk  threw  her  to  the  ground. 

I  would  especially  call  attention  to  the  clear  and  vigorous  lan- 
guage of  Kelly,  C.  6.,  in  Siner  v.  Great  Western  R.  W.  Co.,  3  Ex., 
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Trho  was  against  the  nonsuit  with  Keatitig,  J.  He  very  fitly  de- 
scribes the  duty  of  the  company  as  to  providing  proper  means  for 
passengers  to  alight,  and  that  must  be  a  question  for  the  jury 
whether  the  plaintiff  was  or  was  not  guilty  oi  unreasonable  want  of 
caution  in  striving  to  get  out  at  the  risk  of  being  carried  past. 

In  Robson  v.  North  Eastern  R  W.  Co.,  L.  R.  2  Q.  B.  D.  86,  the 
plaintiff  recovered,  and  Lord  Coleridge  notices  that  Siner's  case  is 
commented  on  and  distinguished  in  Bridges  v.  North  London  R.  W. 
Co.,  in  Ex.  Ch.  L.  R.  1  Q.  B.  377,  and  in  House  of  Lords,  L.  R. 
7  H.  L.  213. 

The  last  case  is  the  highest  and  fullest  authority  on  the  question 
of  what  is  proper  evidence  to  be  left  to  the  jury.  There  is  a  very 
full  review  of  the  authorities,  and  the  opinions  of  the  judges  were 
called  for  and  given. 

I  especially  refer  to  the  very  lucid  judgment  of  Brett,  L.  J.  The 
Lords  decided  that  the  case  must  be  left  to  the  jury. 

In  the  case  already  cited,  of  Robson  v.  North  Eastern  Ry. 
Co.,  Brett,  L.  J.,  says,  in  reference  to  Bridge's  case :  "  The  House 
of  Lords  held  that  as  the  carrying  of  railway  passengers  was  con- 
duct in  the  ordinary  affairs  of  life,  the  jury  was  the  propter  tribunal 
to  decide.  Siner  v.  Great  Western  R.  W .  Co.,  was  decided  in  the 
beat  of  the  controversy,  and  without  saving  that  it  ought  to  be 
overruled,  I  may  say  that  it  was  decidedf  by  judges  who  thought 
that  these  cases  ought  to  be  left  to  the  judge  and  not  to  the  jury. 

•  .  .  It  appears  to  me  that  the  judgment  of  the  House  of  Lords 
in  Bridges  v.  North" London  Ry.  Co.,  puts  an  end  to  a  long  con- 
troversy, not  as  to  the  law,  but  as  to  the  mode  of  dealing  with'those 
cases.  Some  of  the  judges  seem  to  have  been  of  opinion  that 
these  cases  should  as  much  as  possible  be  withdrawn  from  the  jury, 
and  that  the  Court  ought  to  say  what  was  reasonable  for  the  pas- 
senger to  do." 

"nie  authorities  are  so  fully  noticed  in  these  cases  that  their  names 
need  not  be  repeated. 

We  may  also  refer  to  Cameron  v.  Milloy,  14  C.  P.  345,  and  the 
judgment  of  Wilson,  C.  J. 

In  the  case  before  us  I  think  a  prima  facie  case  of  negligence 
was  established.  The  conductor  called  out  that  Lefrov  was  the 
next  station.  The  train,  in  place  of  coming,  as  it  should  have  done, 
to  a  full  stop,  apparently  ^though  not  very  clearly  shown)  was  only 
slowed.  Tne  plaintiff  and  several  others  anxious  to  alight  crowded 
to  the  door  and  steps  of  their  car.  Several  ffot  out  on  the  platform, 
and  the  plaintiff  followed  her  husband,  and,  most  anxious  to  reach 
her  home,  sprang  out,  the  train  being  in  motion. 

It  was  properly  left  to  the  jury  to  say  whether  she  had  acted 
with  reasoname  prudence  in  so  doin^,  and  whether  (in  substance) 
by  her  imprudence  die  wholly  brought  the  injury  and  loss  on  her- 
self. 
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As  Eelly,  0.  B.,  said :  ^'  I  am  clearly  of  opinion  that  a  railway 
company  are  not  entitled  to  expose  any  passenger  to  the  necessity 
of  choosing  between  two  alternatives,  neither  of  which  he  conld  m 
lawfully  called  on  to  choose,  namely,  either  to  go  on  to  Bangor,  or 
to  take  his  chance  of  danger  and  inmp  out ;  and  if  they  do  so,  the 
choice  is  made  at  their  peril"  Siner  v.  Great  Western  By.  Co,, 
L.  B.  3  Ex.,  at  p.  136. 

Had  the  jnry  here  found  that  plaintiff  had  acted  with  unreason- 
able imprudence  and  found  for  tiie  defendants,  I  should  not  ques- 
tion their  verdict. 

They  have  found  otherwise,  and  I  cannot  say  they  are  wrong. 

On  no  point  should  a  railway  company  be  more  careful  than  in 
a  matter  of  this  kind.  On  a  dark  night  thev  announce  the  name 
of  the  next  station,  knowing  that  they  had  passengers  for  that 
station,  and  then  either  not  fully  or  completely  stopped  the  train, 
so  as  either  to  give  a  safe  means  of  exit,  or  to  taKe  care  to  warn 
passengers  that  they  had  determined  to  break  their  contract  by  not 
stopping  at  all. 

The  latest  case  on  this  much  debated  question  is  Davey  v.  Lon- 
don and  South  Western  B.  W.  Co.,  11  Q.  B.  D.  213,  decided  a 
few  months  ago.  The  plaintiff  must  show  a  prima  facie  case  of 
negligence  causing  the  injury.  But  if  he  show  that  himself  caused 
the  injury  by  his  own  conduct,  which  was  the  sole  cause  of  the  ac- 
cident, and  not  any  negligence  on  defendants'  part,  he  cannot 
recover,  and  may  be  nonsuited. 

The  last  number  of  the  "  Weekly  Notes,'*  for  December  8th,  p. 
201,  mentions  the  affirmance  of  this  judgment  by  the  Master  of 
the  Bolls,  and  Bowen,  L.  J.,  Baggallay,  L.  J.,  dissenting. 

Armour  and  Cameron,  JJ.,  concurred. 

Order  nisi  discharged. 

Obligation  of  Railroad  Company  to  Stop  Trains  Long  Enough  to  allow 
Passengers  to  Alighti — It  is  the  duty  of  a  railroad  company  to  stop  a  rea- 
sonable time  80  as  to  give  the  passengers  an  opportunity  of  al^hting. 
Penna.  R.  R.  Co.  9.  Kilgore,  82  Pa.  St.  298 ;  Fairmount  &  Arch  St.  Pass  K. 
Co.  e.  Stutler,  64  Pa.  St.  875;  Southern  R.  R.  Co.  e.  Eendrick,  40  Miss.  874; 
Fuller  e.  Naugatuck  R.  R.  Co.,  21  Conn.  657;  Jeffersonrille  R.  R.  Co.  e. 
Hendricks,  26  Ind.  288;  Toledo,  etc.,  R.  R.  Co.  «.  Baddeley,  54  HI.  19;  St. 
Louis,  etc.  R.  Co.  «.  Cantrell,  8  Am.  &  £ng.  R.  R.  Cas.  198;  Swigert  v, 
Hannibal,  etc.,  R.  R.  Co.,  9  Am.  &  £ng.  R.  R.  Cas.  822. 

Passenger  Alighting  from  Moving  Train  Quiity  of  Contributory  Negli- 
gence.— A  passenger  who  attempts  to  get  off  a  moving  train,  even  if  he  se^ 
himself  being  carried  past  his  destination,  is  generally  held  guilty  of  such 
contributory  negligence  as  precludes  recovery.  Illinois  Central  R  R.  Co.  e. 
Able,  59  111.  181 ;  Evansville  &  C.  R.  Co.  v,  Duncan,  28  Ind.  441 ;  Ohio  & 
M.  R.  Co.  V.  Schiebe,  44  HI.  460;  Lambeth  e.  K.  C.  R.  R.  Co.,  66  N.  C.  494; 
Lucas  e.  New  Bedford  &  T.  R.  Co.,  6  Gray,  64 ;  Savett  «.  Manchester  A  L. 
R.  Co.,  16  Gray,  601 ;  Simon  «.  N.  Y.  Cent.  &  H.  R.  R.  Co.,  8  Rob.  (N.  Y.), 
26;  Gkilveston,  H.  ft,S.  C.  R.  Co. «.  Gierso,  51  Tex.  189;  Nelson  e.  Atlantic 
&  P.  R.  Co.,  68  Mo.  698;  Haryey  e.  Eastern  R.  R.  Co.,  116  Mass.  269; 
Knight «.  Ponchartrain  R.  Co.,  28  La.  Ann.  462;  Jeffersonville,  eta,  R  Co.  v. 


PA  88ENOER8— ALIGHTING.  851 

Hendricks,  26  Md.  288;  Penna.  R  R.  Co.  «.  Aspell,  28  Pa.  St.  147;  Dough- 
trty  «.  C,  B.  &  Q.  R.  R.  Co.,  86  111.  467;  Duinont  «.  New  Orleans  R.  R.  Co., 
9  La.  Ajin.  441;  Hubner  «.  N.  O.  &  C.  R.  R.  Co.,  28  La.  Ann.  492;  Doss  v. 
M.  K.  &  T.  R.  Co.,  69  Mo.  87;  Atchison,  etc.,  R.  Co.  «.  Flynn,  1  Am.  <& 
Sng.  R.  R.  Cas.  240;  Price  v.  St.  L.,  K.  C.  &  N.  R.  R.  Co.,  8  Am.  &  Eng.  R. 
R.  Cas.  865 ;  Lake  Shore  &  M.  S.  R.  Co.  «.  Bangs,  8  Am.  &  Eng.  R.  R.  Cas. 
426;  Jewell  v,  Chicago,  etc.,  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  879;  Houston, 
etc.,  R.  R.  Co.  «.  Leslie,  9  Am.  &  Eng.  R.  R.  Cas.  407. 

In  the  following  cases  the  question  of  contributoiy  negligence  was  held 
to  be  one  for  the  jury:  Price  v,  St.  L.,  K.  C.  &  N.  R.  R.  Co.,  8  Am.  &  Eng. 
R.  R  Cas.  865;  Treat  v,  Boston  &  L.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  428. 

Passanger  Alighting  after  Train  has  'Started. — Where  the  train  after 
having  come  to  a  stana-still  is  again  started,  a  passenger  is  not  warranted  in 
attempting  to  alight.  Illinois  Central  R.  R.  Co.  v.  Slatton,  54  111.  188;  Chi- 
cago &  N.  W.  R.  Co.  t,  Scates,  90  111.  686;  Davies  v.  Chicago  &  N.  W.  R. 
Co.,  18  Wise.  176;  Imhoff  v.  Chicago  &  M.  R.  Co.,  20  Wise.  844;  Morrison 
V.  Erie  R.  R.  Co.,  56  N.  Y.  804;  Phillips  v.  R.  &  S.  R.  R.  Co.,  49  N.  Y.  177; 
Lucas  V.  W.  B.  &  T.  R.  Co.,  6  Allen,  64. 

Syen  where  the  train  has  not  stopped  a  sufficient  length  of  time  to  allow  a 
passenger  to  alight  safely,  it  has  been  held  that  he  is  guilty  of  contributory 
i^e^ligence  when  he  attempts  to  alight  after  the  train  has  started.  Jewell  v, 
Chicago,  etc.,  R.  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  879.  But  see  contra 
Strauss  v.  Kansas  City  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  884.  And  see 
Brooks  V,  Boston  &  Me.  R.  R.  Co.,  and  note  supra. 

Passenger  Alighting  from  Moving  Train  by  Advice  or  Order  of  Conduc- 
tor.— As  to  how  far  an  order  from  the  conductor  or  other  person  in  authority 
will  warrant  a  passenger  in  attempting  to  jump  from  a  moving  train,  the 
authorities  are  not  harmonious.  The  weight  of  authority  is  to  the  effect  that 
the  mere  expression  of  advice  or  opinion  by  the  conductor  to  that  effect,  will 
not  warrant  a  party  in  attempting  it.  Chicago,  B.  &  Q.  R.  R.  Co.  «.  Haz- 
sard,  26  HI.  878;  Chicago  &  Alton  R.  R.  Co.  v.  Randolph,  58  HI.  610;  Jef- 
fersonville  R.  R.  Co.  «.  Swift,  36  Ind.  459 ;  Lambeth  «.  N.  C.  R.  R.  Co.,  66 
N.  C.  794;  Columbus  R.  R.  Co.  v.  Powell,  40  Ind.  87. 

But  words  tantamount  to  a  command  will  warrant  the  party  in  attempting 
it,  and  the  company  will  in  such  case  s^enerally  be  held  responsible  for  the 
consequences.  St.  Louis,  etc.,  R.  R  Co.  f>,  Cantrell,  8  Am.  &  Eng.  R.  R 
Cas.  198;  Georgia  R  R  Co.  v,  McCurdy,  45  Ga.  288;  Filer  «.  N.  Y.  Central 
R  R  Co.,  49  N.  Y.  47;  Klein  «?.  Central  Pac.  R.  R  Co.,  87  Cal.  400. 

But  see  Pittsburg,  etc.,  R.  Co.  «.  E>ous6,  80  Ohio  St.  222.  Generally 
where  a  passenger  alights  from  a  moving  train  at  the  command  or  at  the  in- 
stance of  a  railway  official,  the  question  of  contributory  negligence  is  for  the 
jury.  Muchado  «.  Brooklyn  0.  R  Co.,  80  N.  Y.  870;  Ernst  v,  Hudson 
River  R.  R  Co.,  85  N.  Y.  88. 

See  also  McLatyre  «.  N.  Y.  Central  R  R  Co.,  27  N.  Y.  287;  Nichols  v. 
Sixth  Ave.  R.  R  Co.,  88  N.  Y.  181;  Eppendorf  «.  B.  &  N.  R  R  Co.,  69  N. 
Y.  195 ;  Downie  v.  Hendrie,  18  Cent.  L.  J.  871 ;  Penna.  R.  R  Co.  v,  Mc- 
Closkey,  28  Pa.  St.  526. 

PasMngers  in  Peril. — ^Where  a  passenger  in  the  course  of  his  transporta- 
tion by  a  common  carrier  suddenly  perceives  that  he  is  in  peril}  caused  by 
the  negligence  of  the  carrier,  it  seems  that  he  is  warranted  m  attempting  to 
make  his  escape  by  lumping  from  the  vehicle,  provided  that  an  orainarily 
prudent  and  reasonaole  man  placed  in  a  similar  situation  would  have  done 
the  like,  and  if  in  thus  attempting  to  make  his  escape  he  is  injured,  the  car- 
rier is  responsible.  Jones  v.  Boyce,  1  Stark.  402 ;  Ingalls  v.  Bills,  9  Mete.  1 ; 
Stokes  V.  Saltonstall,  18  Pet.  181;  Frinketal  v.  Potter,  17  111.  406;  McEin- 
ney  t,  Nere,  1  McL.  540;  Card  v,  Ellsworth,  66  Me.  547;  Galena  v,  Chicago 
Union  R  R  Co. «.  Yarwood,  16  BL  468;  s.  c,  17  111.  509;  Galena  &  Chi- 
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cago  Union  R.  R.  Co.  «.  Fay,  16  HI.  668;  Collins  o.  Albany  &  8.  W.  R.  R, 
Co.,  12  Barb.  493;  8.  W.  U.  R.  Co.  «.  Panck,  24  Ga.  856;  Hill  v.  N.  0.,  O. 
&  Qt.  W.  R.  R.  Co.,  11  La.  Ann.  292;  Wilaon  t.  Northern  Pacific  R  R  Co^ 
26  Minn.  278;  Mobile  A  M.  R  R.  Co.  «.  Ashcraft,  48  Ala.  16;  Bull  o.  N.  T. 
Central  R.  R  Co.,  81  N.  T.  814;  Eldridge  o.  Long  Island  R  R.  Co.,  1  Sandf. 
(N.  T.)  89;  Iron  R.  R  Co.  v.  Mowery,  8  Am.  &  £ng.  R  R.  Cas.  361 ;  Naah- 
yille  &  C.  R.  Co.  v.  Erwin,  8  Am.  &  Eng.  R.  R.  Cas.  465 ;  Smith  t,  St.  Paul, 
etc.,  R  R.  Co.,  9  Am.  &  Eng.  R.  R  Cas.  262;  Pittoburg,  etc.,  R.  R  Co.  c 
Rohrman,  12  Am.  &  Eng.  R.  R.  Cas.  176. 

Exceptional  Circumstances.  —  Under  certain  exceptional  circumstances 

girties  have  been  held  warranted  in  jumping  from  moving  trains.  Lloyd  «. 
annibal  &  St.  Jo  R.  Co.,  68  Mo.  509;  Pennsylyania  R.  R.  Co.  «.  Eilgore, 
89  Pa.  St.  292;  Chicago,  etc.,  R  R.  Co.  «.  Bonifield,  8  Am.  &  Eng.  R.  B. 
Cas.  498. 


ATomsoN,  TopsKA  AND  Sasta  F£  R.  R.  Ck>. 

V. 

Habtet. 
{AdwrnoB  Coie^  KansM.    April  7,  1884.) 

Where  the  jury  in  their  special  findings  returned  that  the  actual  damage 
done  to  a  passenger  by  a  sudden  starting  of  the  train  while  she  was  alight- 
ing amounted  to  $800,  a  general  Terdict  for  $700  will  be  set  aside,  where 
the  circumstances  are  not  such  as  to  entitle  the  plaintiff  to  ezemplaiy 
damages. 

The  answers  to  some  of  the  special  questions  in  this  case  held  so  emsm 
and  unsatisfactory  as  to  warrant  the  belief  that  the  railroad  company  did 
not  have  a  fair  and  impartial  trial  and  therefore  to  warrant  reversaL 

Ebbob  from  Osage  County. 

Gteo.  R.  Peck,  C.  N.  Sterry,  A.  A.  Hurd,  and  W.  0.  CampbeU 

forjplaintiff  in  error. 
Ellis  Lewis  for  defendant  in  error. 

Pbb  Cubiam. — This  was  an  action  broneht  by  Mary  Harvey 

Xinst  the  Atchison,  Topeka  &  Santa  F6  K.  B.  Co.,  for  injuries 
ged  to  hare  been  cansed  by  the  negligence  and  carelessness  of 
the  company.  The  petition  alleges  that  on  Angast  3, 1882,  the 
plaintiff  was  a  passenger  on  the  cars  of  the  company  goin^  from 
Osage  City  to  !reterton,  the  latter  being  a  station  on  the  Une  of 
the  road  where  trains  reffniarly  stop  to  take  on  and  let  off  passen- 
gers ;  that  after  the  tram  had  stopped  at  Peterton  and  while  the 
plaintiff  was  getting  off,  she  was  violently  thrown  from  the  train 
of  cars  upon  the  ground  and  ^atly  injured  and  bruised  upon  her 
face  and  arms ;  and  that  such  injuries  were  cansed  by  the  company 
failing  to  stop  its  train  at  the  proper  place  and  by  starting  and 
running  its  cars  on  its  railroad  track  after  the  train  had  stopped 
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and  before  the  plaintiff  had  got  off  the  cars,  and  she  had  time  or 
could  get  off  the  cars,  and  bj  starting  the  train  before  she  knew, 
or  had  reason  to  know,  that  the  train  was  going  to  be  moved  or 
started. 

Within  the  anthoritj  of  the  Union  Pacific  Rj.  Co.  v.  Fray,  the 
judgment  in  this  case  must  be  reversed.  The  general  verdict  of 
the  jury  is  for  $700.  The  jury  returned  in  their  special  findings 
that  the  actual  damages  of  the  plaintiff  by  reason  of  her  injuries 
were  $300.  It  is  not  claimed  that  the  plaintiff  is  entitled  to. 
exemplary  damages.  If  it  were  intended  to  give  the  $400  for 
pain  and  suffering  of  the  plaintiff,  as  claimed  by  counsel,  that  sum 
should  have  been  included  in  the  actual  damages  specially  found 
by  the  jury.  It  was  not  so  included,  and,  therefore,  we  cannot  say 
with  any  certainty  what  the  $400  were  given  for.  Further  than 
this,  some  of  the  answers  to  the  special  questions  are  so  evasive 
and  unsatisfatory  as  to  lead  to  the  belief  that  the  railroad  company 
did  not  have  a  fair  and  impartial  trial. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
eaose  remanded  for  a  new  trial. 


MoQxjiLKnf 

V. 
OSHTRAL  PaOIFIO  B.  R  Oo« 

(Mkuhob  OaUy  Od^fcrnia.    Jamiuary  22,  1884.) 

When  a  ndlroad  company  has  provided  a  platform  on  one  side  of  its 
track  on  which  passengers  may  alight,  an  attempt  of  a  passenger  to  get  off 
on  the  other  side  is  not  negligence  per  se. 

The  act  or  omission  on  the  part  of  a  passenser,  claimed  to  have  contrib- 
uted to  the  injury  complained  of,  must  have  direct  relation  to  the  act  or 
omission  charged  to  be  nejs^ligence  on  the  part  of  the  carrier.  Whether  such 
act  or  omission  was  negligence,  and  whether  such  negligence  was  to  any 
eitent  an  immediate  concurring  cause  of  the  injury,  are  matters  to  hie 
dedded  by  the  jury. 

If  the  negligence  of  the  passenger  contributed  directly  or  proximately  to 
the  injury  complained  of^  no  recovery  can  be  had  against  the  carrier,  what- 
ever may  have  been  his  negligence.  It  is  not  giving  the  defendant  the 
benefit  of  this  rule  as  to  contributory  nef^ligence  to  charge  the  jury  that  the 
negligence  of  the  plaintiff  which  contributed  as  a  proximate  cause  to  the 
injury  will  prevent  a  recovery,  provided  the  defendant  has  not  been  guilty 
oinegligence. 

Appbal  from  a  judgment  of  the  Superior  Conrt  for  Alameda 
Ooanty,  entered  in  favor  of  the  plaintibB^  and  from  an  order  deny- 
ing the  defendant  a  new  triaL 
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Cope  &  Bojd  for  the  appellant. 

Montgomery  and  Montgomery  &  Martin  for  the  respondent. 

Ths  Coubt. — We  cannot  say  that  the  court  below  onffht  to 
have  granted  a  nonsuit  on  the  CTOund  that  plaintifPs  evidence 
showed  the  negligence  of  the  mother  of  the  infant  plaintiff  proxi- 
mately contributed  to  the  injury.  The  position  of  defendant's 
counsel  is,  that  wliere  a  railroad  company  has  provided  a  platform 
on  one  side  of  its  track,  on  which  passengers  mav  alight,  an  attempt 
of  a  passenger  to  get  off  on  the  other  side  is  negligence  per  se.  We 
think  that  tlie  fact,  if  proved,  that  the  mother  of  plaintiff  attempt- 
ed to  alight  on  the  side  where  there  was  no  platform  is  to  be  taken 
in  connection  with  the  other  physical  conditions  proved ;  the  ques- 
tion whether  she  was  guilty  of  contributory  negligence  to  be  de- 
termined by  the  jury  upon  all  the  evidence  betting  on  that  ques- 
tion. 

The  act  or  omission  on  the  part  of  a  plaintiff  claimed  to  have 
contributed  to  the  injury  must  nave  direct  relation  to  the  act  or 
omission  cliarged  to  be  negligence  on  the  part  of  a  defendant. 
Whether  the  attempt  to  get  from  the  platform  at  the  rear  of  the 
car  to  the  ground  was,  under  the  circumstances  proven,  negligence, 
and  whether  such  negligence  was,  to  any  extent,  an  immemately 
concurring  cause  of  the  injury,  were  matters  to  be  decided  by  the 
jury. 

The  cases  cited  by  appellant  do  not  sustain  its  position — ^in  view 
of  the  facts  proved  in  tnis  case.  In  Pennsylvania  R.  R.  v.  Zebe,  33 
Pa.  St.  318,  it  appeared  that  a  passenger  got  off  '^  on  the  wrong 
side,"  and  stepped  upon  ^nother  track,  where  he  was  injured  by  a 
moving  train.  There  was  a  platform  on  each  side  of  the  tracks 
within  the  depot,  and  trains  frequently  met  at  that  point.  It  was 
said  that  the  passenger  who  voluntarily  got  off  his  car,  and  on  the 
track  on  the  inner  side,  could  not  recover  in  an  action  against  a 
railroad  company,  unless  there  was  gross  negligence  on  the  part  of 
the  latter  in  permitting  the  passenger  thus  to  leave  the  car.  The 
question  did  not  arise  upon  nonsuit,  but  upon  a  request  of  the  trial 
court  to  declare  the  law,  or  '^  state  the  point,"  that  if  the  plaintiff 
'^  voluntarily  and  negligently"  placed  himself  where  he  did,  when 
there  was  a  safe  mode  of  exit,  and  full  opportunity  to  use  it,  the 
defendant  was  not  liable  as  a  common  carrier.  Id.  323,  324.  A 
second  judgment  for  the  plaintiff  in  the  same  action  seems  to  have 
been  reversed  for  error  in  permitting  two  witnesses  to  testify  that 
they  were  in  the  habit  of  getting  on  on  the  same  side  the  train  as 
did  plaintiff.   Id.  423.     It  is  plain  such  evidence  was  inadmissible. 

In  Michigan  it  has  been  held  that  the  mere  failure  of  a  railroad 
company  to  have  a  platform  on  each  side  of  a  station  is  not  to  be 
regarded  as  of  itself  negligence.  There  it  appeared  the  plaintiff 
arrived  at  a  station  before  the  cars  came  in,  and  deliberately 
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walked  on  the  side  xnoet  distant  from  the  platform,  etc.,  and  was 
there  injured  in  attempting  to  board  the  train.  The  conrt  held 
plaintiff  could  not  be  said  to  have  affirmatively  proved  that  she 
was  free  from  all  contributory  negligence — by  tlie  law  of  Michigan 
the  burden  of  proof  being  on  the  plaintifi  to  show  that  there  was 
no  contributory  negligence  on  her  part.  Michigan  Central  R.  R. 
V.  Coleman,  28  Mich.  440.  In  California  contributory  negligence 
is  a  defence  to  be  established  by  defendant,  unless  the  evidence  on 
the  part  of  the  plaintiff  shall  prove  a  want  of  reasonable  care  on 
his  part    Robinson  v.  W.  P.  K.  R.  Co.,  48  Cal.  428. 

Bancroft  v.  Boston,  etc.,  R.  R.,  97  Mass.  275,  was  a  case  in 
which  the  plaintiff's  intestate  was,  under  the  circumstances  proved, 
held  guilty  of  contributory  negligence  in  attempting  to  cross  a 
track  from  which  he  was  hurled  by  an  en^ne. 

The  English  case,  Siner  v.  Great  Western  Ry,,  L.  R.,  8  Ex.  150, 
L.  R.,  4  Ex.  117,  is  a  case  unlike  the  one  at  bar  in  every  respect, 
except  that  in  that,  case  as  in  this,  the  platform  was  not  as  long  as 
the  train. 

The  court  below  charged  the  jury  in  effect,  that  the  plaintiff 
was  entitled  to  recover,  although  the  evidence  showed  that  her 
mother  was  guilty  of  negligence  contributing  proximately  to  the 
injurv,  unless  the  defendant  was  guiltless  of  any  negligence  in  a 
certain  particular. 

The  lollowing  instruction  embodies  the  idea  repeated  in  other 
portions  of  the  charge :  "  If  you  believe  from  the  evidence  that 
there  was  at  the  time  of  the  injury  complained  of  a  safe  platform 
at  Market  Street  station  for  the  use  of  passengers  in  getting  on  and 
off  the  cars,  it  was  the  duty  of  any  passenger  desiring  to  leave  the 
train  to  get  off  on  the  platform ;  and  if  the  mother  of  the  plaintiff 
disregarded  this  duty  and  attempted  to  get  off  with  the  plaintiff 
on  the  other  side  of  the  train  where  there  was  no  platform,  and 
thereby  caused  or  contributed  to  the  injury,  the  action  cannot  be 
maintained,  and  you  must  find  for  the  defendant;  provided,  you 
believe  from  the  evidence  that  the  train  stopped  long  enough  to 
enable  the  mother  and  child  with  reasonable  diligence  to  have 
landed  upon  the  platform.'' 

At  the  trial  the  plaintiff  claimed  the  defendant  was  negligent  in 
starting  the  train  too  soon,  and,  as  said  by  counsel  for  appellant, 
^^the  legal  proposition  embodied  in  the  instruction  is  that  the 
defendant  must  have  been  free  from  negligence  in  that  respect  in 
order  to  prevent  a  recovery  by  reason  of  the  negligence  of  the 
mother." 

^'  But  if  the  negligence  of  the  mother  of  plaintiff  contributed 
directly  or  proximately  to  the  injury,  she  ought  not  to  have 
recovered,  wnatever  the  negligence  ox  the  defendant.  It  is  not 
giving  the  defendant  the  benefit  of  the  rule  as  to  contributory 
negligence  to  say  that  the  negligence  of  the  plaintiff  which  contrib- 


356  WARD   V.   OHAKLE8TON   CITY    KY.   CO. 

nted  as  a  proximate  cause  to  the  injury  will  prevent  a  recovery, 
provided  the  defendant  has  not  been  guilty  of  negli^pce. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
trial. 

Contributory  Negligence  of  Passenger  in  Alighting  on  Wrong  Side  of 
Train ■ — Where  a  sulficicut  platform  for  purposeB  of  egress  in  provided  by  the 
railroad  company,  DOtwithstaDding  which  a  passenger  voluntarily  alights  on 
the  other  side  of  the  train  and  is  injured  accordingly,  the  general  rule  18 
that  he  cannot  recover.  Pennsylvania  R.  R  Co.  v.  Zebe  et  ux,  33  Pa.  St. 
818;  Bancroft «.  Boston,  etc.,  R.  Co.,  97  Mass.  276;  Forsyth  e.  Boston  and 
Alb.  R.  R.  Co.,  103  Mass.  610;  Gonzales  e.  New  York,  etc.,  R.  Co.,  88  N.T. 
440. 

But  where  the  arrangements  are  such  as  to  reasonably  warrant  a  passenger 
in  descending  on  the  other  side,  the  company  still  owes  him  a  duty  of  pro- 
tection, and  the  (mestion  of  contributory  negligence  is  for  the  jury.  War- 
ren V,  Fitchburg  R.  Co.,  8  Allen.  227;  Caswell  e.  Boston,  etc..  R.  Co.,  98 
Mass.  194;  Gaynor  v.  Old  Colony  R.  Co.,  100  Mass.  208;  Chaffee  v,  Boston, 
etc..  R  R.  Co.,  104  Mass.  108;  Mayo  «.  Boston,  etc.,  R.  Co.,  104  Mass.  187; 
Wheelock  v.  Boston,  etc.,  R.  Co.,  106  Mass.  208;  Green  v,  Erie  R.  Co.,  11 
Hun,  888;  Hoffman  v.  N.  T.,  etc.,  R  R.  Co.,  13  Hun,  689;  Keller  e.  K.  T., 
etc.,  R.  Co.,  24  How.  Pr.  172;  Phillips  e.  Renssalaer  &  S.  R.  Co.,  67  Barb. 
644;  Hulbert  e.  N.  Y.  Central  R.  R.  Co.,  40  K.  T.  146;  Columbus  Ss  Ind. 
pent  R.  Co.  e.  Farrell,  31  Ind.  408;  Penna.  R  R.  Co.  e.  White,  88  Fa.  St  827. 
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Plaintiff  having  announced  that  she  had  no  challenges  to  make,  and  the 
defendant  then  having  challenged  two  jurors,  the  plaintiff  could  not  after- 
'wards  demand  a  right  of  challenge ;  therefore,  the  denial  of  such  right  by 
title  circuit  judcre  was  not  error  of  law. 

Witnesses  who  saw  a  lady  thrown  down  by  a  street  car  after  she  had 
alighted,  can  state  in  evidence  their  opinion  as  to  whether  she  had  time  to 
get  clear  of  the  car  before  it  moved  off. 

Thib  was  an  action  by  Harriet  Ward  against  the  Charles- 
ton City  Ky  Co.,  a  street  norse-car  corporation,  commenced  July 
27th,  1881.  The  complainant  alleged  serious  injury  to  herself 
caused  by  the  carelessness,  negligence,  etc.,  of  the  driver  of  the 
car  in  not  giving  her  proper  time  to  free  herself  and  get  out  of  the 
way  of  die  car,  and  she  demanded  judgment  for  $10,000,  her 
dunages.  The  opinion  sufficiently  states  the  facts  and  points  in- 
volved in  the  impanelling  of  the  jury,  and  the  evidence  of  the 
witnesses. 


PASSENGERS — EVIDENOE.  857 

In  diBmissing  the  motion  for  a  new  trial,  the  circuit  judge,  in 
addition  to  what  is  quoted  in  the  opinion  here,  said : 

But  even  under  the  plaintifPs  counsel's  understanding  of  the 
{acts,  I  do  not  see  that  an  error  was  committed.  .  .  .  Could  the 
plaintiff  at  this  juncture  then  have  challenged  peremptorily  any 
one  of  the  nine  of  the  original  panel  after  the^  had  been  solemnly 
accepted  ?  We  think  not,  ana  base  this  opmion  upon  the  Ian- 
{^nage  of  the  present  jury  law,  and  the  afoi'esaid  interpretations 
of  an  exactly  similar  law  of  1841.  It  is  too  well  established  in 
practice  to  bear  questioning,  that  when  a  party  has  accepted  a 

Cror  and  he  is  sworn  in  the  cause,  it  is  too  late  then  to  object  to 
m  peremptorily.  The  plaintiff  so  accepted  eleven  of  this  jury, 
and  the  defendant  and  plaintiff  united  in  accepting  nine  of  the 
twelve. 

Besides,  it  would  be  perhaps  in  many  cases  greatly  prejudicial 
to  the  rights  and  interest  of  a  defendant,  were  a  plaintiff  allowed 
to  accept  a  certain  number  of  jurors,  and,  after  the  defendant 
rejects  his  quota,  and  the  panel  is  filled  anew,  then  to  allow  the 
plaintiff  to  step  forward  and  exercise  the  right  to  challen^  per« 
emptorily  any  of  those  to  whom  he  declared  he  had  no  objection. 
If  such  a  course  were  allowed  to  either  party,  the  other  might  be 
trifled  with.  It  is  possible  that  were  such  a  rule  to  prevail,  a 
wary  litigant  might  purposely  avoid  challenging  in  the  first  in- 
stance experimentally,  in  order  to  take  advantage  of  his  oppo- 
nent's challenges,  and  the  drawing  of  the  supernumeraries.  In 
fact,  it  is  very  probable  that  each  side  would  struggle  to  gain  this 
vantage  ground. 

80  that,  not  even  from  the  view  of  the  facts  of  the  case  as  set 
forth  by  plaintiff,  do  we  think  she  lost  any  right  under  the  action 
and  ruling  of  the  court.  Had  the  plaintiff,  after  the  defendant 
.had  challenged,  but  before  the  drawing  of  supernumeraries  had 
b^un,  asked  the  court  to  allow  her  to  reconsider  the  matter,  and 
challenge  peremptorily,  the  court  would  have  granted  the  indul- 
gence, notwithstanding  that  she  had  in  the  m^t  instance  delib- 
erately accepted  eleven ;  but  after  the  filling  up  of  the  jury,  it 
was  too  late  to  recommence  the  pei*emptory  challenge  of  jurors. 

As  to  the  plaintiff's  second  ground,  1  cannot  see  me  force  of  it. 
The  defendant's  counsel  ask^  a  witness  on  the  stand,  who  saw 
the  accident  to  the  plaintiff,  whether,  in  his  opinion,  she  had  time 
after  alighting  from  the  car  to  get  clear  of  it  oefore  it  moved  on. 
This  was  objected  to  by  plaintiff's  counsel.  I  directed  the  ques- 
tion to  be  put  thus,  viz.,  whether,  as  a  matter  of  fact,  she  did  have 
time  to  get  clear  of  the  car.  This  was  objected  to  by  plaintiff's 
counsel.  The  witness  answered  in  the  affirmative.  I  regard  the 
question  as  tending  not  to  extract  a  mere  opinion,  but  a  fact,  to 
wit :  the  witness'  estimate  of  the  length  of  tne  time  which  an  oc- 
currence under  his  observation  consumed. 
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Campbell  &  Whaley  for  appellant 
Buiet  &  Baist  contra. 

Simpson,  C.  J. — The  appellant,  Harriet  Ward,  brought  action 
a^nst  the  defendant,  respondent,  to  recover  damages  for  injnries 
alleged  to  have  been  caused  bv  the  negli^nce  of  defenoant's 
agents  and  servants.  The  accident  occurred  while  appellant  was 
leaving  the  car  of  defendant,  and  is  alleged  to  have  Uken  place 
because  she  was  not  allowed  sufficient  time  to  free  herself  from 
the  car. 

When  the  case  was  called  for  trial,  the  plaintiff,  being  first 
called  upon  by  the  court  to  know  if  she  had  any  objection  to 
the  jury,  replied  that  she  had  none,  except  that  if  there  was  any 
stocxholder  of  the  company  on  the  jury  lie  should  retire,  where- 
upon one  person  retirea.  The  plaintiff  interposed  no  other  ob- 
jection. The  defendant  then  peremptorily  challeng;ed  two  j'urore. 
At  this  juncture,  and  while  tne  clerk  was  preparing  to  fill  the 
panel  from  the  supernumeraries,  the  plaintiff  claimed  her  right  to 
challenge.  The  court  understood  this  to  be  an  intimation  on  the 
part  of  the  plaintiff,  that  she  would  claim  the  right  to  challenge 
the  jurors  thus  drawn  to  fill  the  panel,  which  he  ruled  could  not 
be  done.  The  understanding,  however,  of  the  plaintiff,  as  after- 
wards stated  by  her  counsel,  was,  not  that  she  should  have  the 
right  to  challenge  the  jurors  drawn  to  fill  the  places  vacated  on 
account  of  defendant's  challenge,  but  that  her  right  to  challenge 
generally  revived  after Nthe  defendant's  challenge. 

No  objection  was  made  to  the  charge  of  the  judge,  but  during 
the  progress  of  the  trial  several  witnesses  who  were  present  and 
saw  what  occurred  were  asked  bv  defendant's  counsel,  as  follows, 
to  wit :  To  John  McPherson,  "  Whether  the  lady  was  or  was  not 
far  enough  from  the  car  to  allow  it  to  go  on  without  throwing  her 
down  ?"  To  W.  E.  Vincent,  "  Was  she  a  sufficient  distance  from 
the  car  to  avoid  the  accident  ?"  And  to  Philip  Fogarty, "  You 
think  she  was  given  plenty  of  time  to  get  off  and  move  away  ex- 
cept for  the  drays  ?"  These  questions  were  objected  to  as  calling 
for  the  opinion  of  the  witnesses.  Thepresidmg  judge  directed 
the  question  to  be  put  in  this  form,  "  Whether  as  matter  of  fact 
she  had  time  to  get  clear  of  the  car  ?"     This  was  objected  to. 

The  verdict  was  for  the  defendant.  The  counsel  of  plaintiff 
then  moved  the  court  for  a  new  trial  on  the  grounds :  1.  "  Be- 
cause the  plaintiff  made  no  peremptory  challenge,  only  requesting 
that  if  there  be  a  stockholder  he  should  retire;  that  a  juror 
did  retire,  whereupon  the  defendant  made  two  peremptory  chal- 
lenges, and  the  plaintiff  then  claimed  that  her  right  to  challenge 
reverted,  and  it  was  disallowed.  2.  Because  at  the  close  of  defend- 
ant's case,  the  defendant  asked  of  a  witness^  whether  in  his  opin- 
ion the  plaintiff  had  sufficient  time  to  clear  herself  of  defendant's 
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ear,  and  the  plamtifi  objected  to  the  question  and  the  objection 
was  oTermlea."  There  was  also  a  third  exception  upon  another 
gronnd  (as  to  the  financial  condition  of  the  company),  but  this 
seems  to  have  been  abandoned,  and,  therefore,  not  necessary  to  be 
noticed  further.  These  grounds  were  overruled  by  the  circuit 
judge,  and  the  appellant  now  appeals,  renewing  her  motion  for  a 
new  trial  on  substantially  the  same  grounds  relied  on  in  the 
motion  below. 

As  to  the  first  ground,  it  is  conceded  by  both  parties  that,  under 
the  facts  as  unaerstood  bv  the  circuit  judge,  his  ruling  was 
strictly  in  accordance  with  the  law,  as  expounded  in  several  cases 
from  onr  own  court,  where  the  precise  question  was  made  and 
adjudged.  See  cases  Kleinback  ads.  State,  2  Spears,  418 ;  Huff  v. 
natkins,  15  S.  C.  83 ;  Gunter  v,  Graniteville  Manufacturing  Co., 
15  S.  C.  448,  and  Burckhalter  v.  Coward,  16  S.  C.  435. 

The  appellant  insists,  however,  that  there  was  a  misunderstand- 
ing as  stated  above.  Admit  this  and  can  it  help  the  appellant? 
The  judge  ruled  that  it  could  not.  True,  in  Kleinback  ads.  State, 
Judge  Butler,  in  delivering  the  opinion  of  the  court,  did  say,  that 
the  act  of  1841  did  not  in  terms  require  either  party  to  be  the 
first  actor  in  making  the  challenge.  On  this  subject  he  further 
says :  ^  Both  parties  are  independent  and  either  may  make  the 
cluJlenge  without  regard  to  the  position  of  the  other.  When  the 
plaintiff  forbears  to  make  the  move  in  the  first  instance,  it  should 
not  be  in  the  power  of  the  defendant  to  compel  him  to  do  so,  or 
otherwise  lose  it  altogether,  and  if  the  defendant  should  think 
proper  to  exercise  his  riffht  it  will  not  then  deprive  the  plaintiflE 
m  turn  from  claiming  nis.  Either  has  the  option  to  claim  the 
privilem  before  the  jury  shall  be  charged  in  the  case. 

In  the  case  now  under  consideration,  however,  the  plaintiff  did 
not  simply  forbear  to  exercise  her  right  in  the  first  instance,  hold- 
ing it  in  reserve  to  be  exercised  afterwards,  but  the  judge  states  that 
when  called  upon  to  speak,  her  counsel,  after  surveying  the  jury, 
answered  that  she  had  no  challenge  to  make  except  as  to  stocknold- 
ers,  if  any ;  after  a  stockholder  had  retired  the  counsel  then  stated 
that  there  was  no  further  objection  by  the  plaintiff  to  the  remain- 
ing jurors.  The  defendant  was  then  called  upon  to  challenge  if  he 
desired  to  do  so.  This  was  something  more  than  a  mere  forbear- 
ance on  the  part  of  the  plaintiff ;  it  was  an  announcement  that  she 
waived  the  privilege  of  exercising  her  right.  There  was  no 
denial  on  the  part  of  the  court ;  on  the  contrary  the  right  was 
tendered  to  her  at  the  proper  time,  and  having  waived  the  exer- 
cise of  it  then,  for  the  reasons  given  by  the  circuit  judge  we  think 
it  was  too  late  to  demand  it  after  the  defendant  had  exercised  his 
ri^t. 

^  There  must  be  svstem  and  uniformity  in  the  mode  of  conduct- 
ing trials,  and  in  tnis  respect  much  must  be  left  to  the  discretion 
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of  the  presiding  judge.  It  is  the  general  practice,  as  we  nnder- 
stand,  in  the  matter  of  challenges  in  civil  cases,  that  the  right  shall 
first  be  tendered  to  the  plaintiff  and  then  to  the  defendant,  and  if 
either  declines  when  tendered  and  announces  the  fact  that  he  does 
not  intend  to  challenge,  there  is  an  end  of  it,  unless  under  pecu- 
liar, circumstances  the  judge  might  allow  it  revived  as  to  either. 
In  this  case  we  do  not  think  that  there  was  any  error  of  law  oa 
the  part  of  the  judge  in  refusing  appellant's  claim,  and,  therefore, 
we  cannot  disturb  it. 

The  other  question  raised  is  as  to  the  competency  of  certain 
questions  propounded  to  the  witnesses,  which  were  objected  to  by 
appellant  on  the  ground  that  they  called  for  opinions  merely,  and 
not  facts.  It  is  a  general  rule  of  evidence  that  opinions  of  wit- 
nesses are  not  competent,  but  to  this  there  are  several  exceptions ; 
for  instance,  experts  may  ffive  opinions,  and  even  ordinary  wit- 
nesses, after  stating  the  facts  upon  which  their  opinions  are 
founded,  may  also  state  their  opinions  resting  on  the  facts. 
Seibles  v.  Blackwell,  1  McMull.  56.  And,  then,  there  are  many 
mattera  in  reference  to  which  opinion  is  the  only  testimony  of 
which  they  are  susceptible.  See  the  recent  case  of  Jones  v.  Fuller, 
19  S.  C.  66,  in  which  Mclver,  A.  J.,  fully  discusses  such  cases. 

Time,  distance,  velocity,  form,  size,  age,  strength,  heat,  cold, 
etc.,  are  subjects  of  this  character.  Whart.  £v.,  §  612,  note,  p.  490. 
The  ground  upon  which  opinions  are  admitted  in  such  cases,  savs 
Mr.  Wharton,  is  that,  from  the  nature  of  the  subject,  it  cannot  be 
stated  in  such  language  as  will  enable  pereons,  not  eye-witneasee, 
to  form  an  accurate  judgment  in  regard  to  it.  In  Hackett  t^. 
Boston,  Concord  &  Montreal  K.  K  Go.,  85  N.  H.  390,  the  court 
said  :  ^^  That  in  most  cases,  when  a  witness  is  examined  as  to  difl> 
tances,  dimensions,  weight,  or  any  quality  of  matter  in  question, 
he  cannot  testify  except  by  the  use  of  langu^e  which  necessarily 
implies  his  opinion."  See,  also,  the  case  ot  Commonwealth  v, 
Sturtivant,  117  Mass.  133.  Under  the  principle  upon  which  these 
cases  were  decided,  we  think  the  question  propounded  here  was 
competent,  especially  as  the  witnesses  were  present  when  the  ac- 
cident occurred,  and  were  speaking  from  the  facts  asthey  occurred 
within  their  sight  and  under  their  immediate  observation. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 

The  conductor  of  a  street  car  is  bound  to  stop  a  sufficient  time  to  allow 
the  passengers  to  alight.  Crissly  v,  Hestonville  &  Mantua  R.  R.  Co.,  75  Pa. 
St.  83;  Pouliss  v,  Broadway,  etc.,  R.  Co.,  61  N.  Y.  621;  Chicago  Citj  R  Co. 
V.  Mumford,  8  Am.  A  Eng.  R.  R.  Cas.  812;  Wardle  v.  New  Orleans  Citj  R 
R.  Co.,  18  Am.  &  En£.  R.  R.  Cas.  60.  But  see  Brown  «.  Congress  Ss  Baker 
Sts.  R  Co.,  8  Am.  A  Eng.  R.  R  Cas.  888. 
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Bbopht. 

(Athane$  Oasej  Penntyhania,    January  25,  188¥.; 

Where  a  person  sits  in  a  street  car  with  his  arm  resting  on  a  window-sill 
whoUy  within  the  car,  and  by  a  sudden  collision  his  arm  is  thrown  out  and 
broken,  his  occupying  such  a  position  is  not  contributory  negligence  in  law. 
In  an  action  by  such  person  against  the  railroad  company  to  recover  damages 
for  his  injuries,  the  question  of  tbe  plaintifE^s  contributory  negligence  is 
properly  submitted  to  the  jury. 

Ebbob  to  the  Common  Pleas  Ko.  2  of  Philadelpjiia  Coantj. 

Case  by  Jolm  Bropliy  a^nst  the  Germantown  Passen^r  By. 
Co.  to  recover  damages  jot  personal  injuries  suffei'ed  tnrough 
the  alleged  negligence  of  the  company  defendant. 

On  the  trial,  before  Mitchell,  J.,  the  following  facts  appeared : 

On  September  19,  1881,  the  plaintiff  was  riding  in  a  car  of  the 
defendant,  and  was  sitting  in  the  rear  left-hand  corner  with  his  arm 
resting  on  the  ledge  of  the  window-sill.  When  the  car  reached 
Twenty-fifth  Street  and  Girard  Avenue,  where  there  is  a  sharp 
curve,  it  ran  into  and  collided  with  another  car  which  was  turning 
the  curve  at  the  same  time,  and  in  consequence  the  plaintiff^s  arm 
was  thrown  out  of  the  window  and  broken.  There  was  some  con- 
flict of  testimony  as  to  the  plaintiff's  exact  position  at  tlie  time  of 
the  accident.  Some  of  the  witnesses  testified  that  he  was  sitting 
with  his  arm  out  of  the  window.  This  was  contradicted  by  others, 
and  the  plaintiff  himself  testified : 

''  I  was  sitting,  one  leg  thrown  over  my  knee  and  my  elbow  on 
the  sill  against  tlie  back  of  the  car.  The  windows  were  open  and 
stuck  up  about  two  inches,  and  I  had  my  aim  against  it,  right 
Bgainst  top  of  window-sash.  I  was  inside  of  both  windows.  .  .  . 
I  was  sitting  on  the  south  side  of  the  car  in  i-ear  end,  opposite 
the  second  window,  when  car  came  to  curve ;  just  as  car  I  was  in 
came  to  curve,  the  other  car  struck  my  car  and  threw  my  arm  out 
of  the  window." 

It  appeared  in  evidence  that  it  was  a  rule  of  the  company  that 
the  down  car  should  stop  while  the  other  car  was  rounding  the 
curve. 
The  defendant  submitted,  inter  alia,  the  following  point : 
^'  (5)  If  the  plaintiff  placed  his  arm  on  the  window-sill  and  by  a 
jolt  of  the  car  it  was  thrown  out  of  the  window,  and  he  was  in- 
jured, he  was  guilty  of  contribntory  negligence,  and  he  cannot 
recover."  Answer:  ^'I  refuse  that,  gentlemen,  as  a  question  of 
law.    I  leave  it  to  you.    It  will  be  for  you  to  consider  as  a  ques- 
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tion  of  fact  whether,  if  this  plaintiff  was  riding  in  that  waj,  it  was 
negligence  on  his  part  which  contributed  to  the  injury." 

verdict  for  plaintiff  for  $1000.  The  defendant  thereupon  took 
this  writ,  assigning  for  error,  inter  alia,  the  answer  to  his  point  as 
above. 

Samuel  Gustine  Thompson  for  plaintiff  in  error. 

The  position  of  the  plaintiff  below  was  an  unusual  one.  He 
was  not  sitting  as  passengers  usually  sit.  If  he  had  been,  there 
could  have  been  no  accident.  The  unusual  position  in  the  seat, 
and  the  occupation  of  the  window,  were  the  causes  that  produced 
the  accident. 

It  is  not  a  case  where  the  accident  could  have  occurred  without 
regard  to  the  position  of  plaintiff  below,  but  it  is  one  where  it 
could  only  have  occurred  in  consequence  of  the  position  of  plain- 
tiff. R  K  Co.  V.  McClurg,  56  Pa.  St.  297;  Camden  and  Atlantic 
R.  R.  V.  Hoosey,  99  Pa.  St.  492 ;  Todd  v.  Old  Colony  and  Fall 
River  R.  R.,  7  AUen,  207;  Willis  v.  Long  Island  R.  R.,  32  Barb. 
899 ;  Hickey  v.  Boston  R.  R.  Co.,  14  Allen,  429. 

Rudolph  M.  Shick  (James  S.  Nickerson  with  him)  for  de- 
fendant in  error. 

The  verdict  of  the  jury  has  established  the  fact  that  the  arm  of 
the  plaintiff  below  was  not  out  of  the  window.  He  was  entirely 
insiae  the  car. 

It  is  submitted  that  under  such  a  state  of  facts  it  was  not  a  case 
of  clear  negligence  on  the  part  of  the  plaintiff  below  to  sit  as  he 
did,  and  that  it  was  not  the  duty  of  the  court  to  determine  it  as  a 
question  of  law.  Pass.  R.  R.  Co.  v.  Walling,  97  Pa.  St.  61 ;  Lau- 
derbuck  v.  Pass.  R.  W.  Co.,  40  Leg.  Intel.  271 ;  Pass.  R  R.  Co. 
V.  White,  88  Pa.  St.  833. 

Meboub,  C.  J. — The  jury  found  on  most  ample  evidence  that 
the  plaintiff  in  error  was  guilty  of  negligence  in  the  act  which 
caused  the  injury. 

The  company  has  two  railway  tracks,  separated  by  so  narrow  a 
space  on  a  curve  that  when  its  cars  were  passing  in  different 
directions  they  came  in  collision,  whereby  the  defendant  in  error, 
a  passenger  in  one  of  the  cars,  was  injured.  The  main  contention 
is  whether  he  was  guilty  of  contributory  negligence  in  producing 
the  injury  to  his  arm.  The  evidence  was  conflicting  as  to  his 
position  at  the  time  the  collision  occurred.  The  company  claimed 
and  gave  some  evidence  that  his  arm  projected  out  of  the  windows. 
He  testified  that  while  the  windows  were  open  they  stuck  up 
about  two  inches,  and  he  had  his  arm  against  the  top  of  the  window- 
sash  and  inside  of  both  windows,  and  that  the  collision  threw  his 
arm  out  of  the  window. 

The  learned  judge  charged  if  he  sat  with  his  arm  out  of  the 
window  when  tne  collision  occurred,  he  was  guilty  of  negligence, 
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and  oonld  not  recover.  Not  satisfied  with  this,  the  counsel  for  the 
company  requested  the  oonrt  to  charge  if  the  defendant  in  error 
placed  his  arm  on  the  window-sill  and  by  a  jolt  of  the  car  it  was 
thrown  out  of  the  window  and  he  was  injured,  he  was  guilty  of 
contributory  negligence,  and  could  not  recover.  The  court  refused 
to  so  charge,  but  left  it  to  the  jury  to  find  whether  if  he  was  so 
riding  it  was  negligence  on  his  part  which  contributed  to  the 
injury.  The  company  has  no  just  cause  of  complaint  of  this 
answer.  It  would  have  been  clear  error  if  the  court  had  in- 
structed the  jury  that  occupying  such  a^  position  was  negligence 
in  law.  Resting  his  arm  upon  the  window-sill  wholly  within  the 
car  created  no  legal  presumption  of  negli^nce.  If  it  constituted 
n^Ii^nce,  it  was  a  fact  to  be  found  by  the  junr,  to  whom  it  was 
submitted,  and  it  was  not  to  be  so  declared  by  the  court.  In  the 
absence  of  a  collision  with  an  external  object  his  arm  was  in  no 
danger  of  injury.  He  was  under  no  legal  obligation  to  assume  or 
anticipate  that  the  company  would  run  another  car  against  the  one 
in  wmch  he  was  sitting.  The  window-sill  in  a  railway  car  is  sub- 
stantially the  top  of  the  back  of  the  seat.  It  cannot  be  declared 
negligence  in  law  for  a  passen^r  to  so  rest  his  arm,  and  the  jory 
has  found  it  is  not  negligence  m  fact.  No  assignment  of  error  is 
sostained. 
Judgment  affirmed. 


Dun 
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(AdwjmM  Ckue,  Vtrgmia.    Februa/ry  14,  1884.) 

Upon  the  iasae  of  negligence,  when  the  facts  upon  which  the  charge  de- 
pends are  dieputed,  the  question  is  one  of  mixed  law  and  fact.  The  jury 
must  ascertain  the  facts  and  the  court  must  instruct  them  as  to  the  rule  of 
law  which  they  are  to  apply  to  the  facts  as  they  shall  find  them.  But  when 
the  direct  fact  in  issue  is  established  by  undisputed  evidence,  and  such  fact 
is  decisiTe  of  the  case,  a  question  of  law  is  raised  and  the  court  should  de- 
cide it.  The  jury  have  no  duty  to  perform.  Nor  is  the  court  bound  to  sub- 
mit to  the  jury  the  question  of  negligence  (although  there  may  be  conflict 
of  evidence  as  to  some  of  the  facts  relied  upon  as  proving  it)  if,  after  reject- 
ing the  conflicting  evidence,  the  negligence  charged  is  conclusively  proved 
by  the  defendant's  own  witnesses. 

D.,  a  passenger  on  the  S.  &  R.  R.  R.,  sitting  with  his  arm  outside  the  open 
window  of  a  car  in  rapid  motion,  was  struck  upon  the  elbow  by  some  cord- 
wood  ranked  near  the  track  and  severely  hurt.  In  an  action  to  recover 
damages  for  the  injury,  upon  the  demurrer  of  the  defendant,  Bdd: 

I  The  plaintiff  was  guilty  of  negligence  which  contributed  to  his  injury, 
md  he  is  not  entitled  to  recover  damages  therefor. 
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n.  One  who  is  injured  by  the  mere  negligence  of  another  cannot  recover 
compensation  therefor  if  be  by  his  own  negligence  or  wilful  wrong  con- 
tributed to  produce  the  injury,  so  that  but  for  his  concurring  and  co- 
operating fault  it  would  not  haye  happened  f  except  when  the  direct  cause 
of  the  injury  is  the  omission  of  the  other  party,  after  being  aware  of  the 
injured  party's  negligence,  to  use  a  proper  degree  of  care  to  avoid  the  eon- 
sequence  of  such  negligence. 

Ebbob  to  the  Hustings  Court  of  Portsmouth. 

Trespass  on  the  case  oj  John  P.  Dun  against  the  Seaboard  and 
Roanoke  B.  R.  Co.  to  recover  damages  for  an  injury  sustained 
by  plaintifi  while  a  passenger  on  one  of  the  defendant's  trains 
Juagment  for  the  defendant  upon  demurrer  to  the  declaratioiL 
The  plaintiff  brought  this  writ.  Tlie  facts  are  fully  stated  in  the 
opinion. 

Borland  &  Brooke  for  plaintiff  in  error. 

Holladay  &  Gayle  for  defendant  in  error. 

Laot,  J. — ^The  case  is  as  follows :  On  the  19th  of  August,  1880^ 
the  plaintiff  in  error  was  a  passenger  in  the  cars  of  the  defendant 
company,  and  the  said  plaintiff  in  error  having  his  arm  outside  of 
the  window  of  the  car  while  the  train  was  rapidly  moving  along 
the  track,  was  struck  upon  his  arm  outside  of  tne  window  by  some 
cord-wood  ranked  near  the  track  of  the  road  and  was  seriously 
hurt.  In  March,  1881,  suit  was  instituted  by  the  said  plaintiff 
in  error  against  the  said  railroad  company,  claiming  $5000  in 
damages  a^inst  the  said  company  for  alleged  carelessness  and 
negligence  in  the  said  railroad  company  in  causing  the  said  injury 
to  oe  inflicted  upon  him,  and  set  forth  in  his  said  declaration  that 
his  arm  when  the  injury  was  sustained  was  resting  outside  of  the 
window  of  the  car  a  short  distance,  to  wit,  about  two  inches,  and 
alleging  that  the  said  cord-wood  had  been  negligently  allowed  to 
be  stacked  too  close  to  the  road. 

To  this  declaration  the  defendant  company  demurred,  and 
the  demurrer  was  sustained  by  the  court.  Whereupon  the 
plaintiff  in  error  applied  for  and  obtained  a  writ  of  error  to 
this  court. 

The  assignments  of  error  are,  first,  that  the  order  of  the  25th 
of  October,  1881,  was  erroneous  because  it  withdrew  from  the 
consideration  of  the  jury  the  question  of  negligence  as  a  fact,  and 
decided  it  as  a  matter  of  law;  and,  second,  oecause  the  plaintifPs 
conduct,  as  admitted  in  the  declaration,  did  not  constitute  snch 
contributorjr  negligence  as  to  bar  recovery ;  that  what  constitutes 
negligence  is  a  Question  of  fact  for  the  jury ;  that  the  court  could 
not  pronounce  that  any  given  facts  provea  constituted  negligence 
or  want  of  due  care  on  the  part  of  the  plaintiff  in  error  without 
encroaching  on  the  rights  of  the  jury,  whose  exclusive  province  it 
was  to  weigh  the  evidence  and  determine  whether  it  was  suflScient 
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for  that  pnrpose.  "  That  this  case  was  one  especially  proper  to  be 
snbmittea  to  a  jary,  for  while  there  are  extreme  cases  which  hold 
the  question  of  negligence  to  be  at  times  a  question  of  law  for  the 
oourt,  even  they  limit  the  doctrine  to  those  cases  where  the  standard 
of  duty  is  fixed  and  cei*tain,  not  variable ;  where  the  party  has 
failed  in  the  performance  of  some  clear  legal  duty;  where  the 
necessary  and  inevitable  inference  from  the  nndispnted  facts  is 
one  of  negligence."  That  in  this  case  the  dnty  oi  the  plaintiff 
was  to  exercise  ordinary  care,  such  care  as  an  ordinarily  prudent 
man  would  under  the  same  circumstances  exercise ;  and  that  ordi- 
nary care  being  the  measure  of  dnty,  the  question  of  negligence 
must  of  necessity  be  referred  to  the  jury.  That  the  pTaintifiPs 
ODnduct  in  riding  with  his  arm  outside  of  the  car  window,  as  ad- 
mitted in  the  declaration,  does  not  constitute  such  contributory 
negligence  as  to  bar  recovery;  that  the  plaintifPs  conduct  to  bar 
recovery  must  not  only  have  been  such  as  constitutes  negli^nce, 
but  negligence  so  contributing  to  the  accident  that  it  would  not 
have  been  avoided  by  the  exercise  of  due  care  and  prudence  on 
thepart  of  the  defendant  at  the  time  of  the  occurrence. 

Tne  defendant  in  error,  on  the  other  hand,  insists  that  the 
plaintiff  in  error  was  guiltv  of  contributonr  negligence,  which  was 
the  proximate  cause  of  tne  injury  sustained  oy  him,  and  that  a 
person  who  is  injured  by  the  mere  negligence  of  another  cannot 
recover  at  law  or  in  equity  any  compensation  for  his  injury  if  he 
by  his  own  or  his  agent^s  negligence,  or  wilful  wrong,  proximately 
contributed  to  produce  the  mjury  of  which  he  complains,  so  that 
but  for  his  concurring  and  co-operating  fault  the  injury  would  not 
have  hap{>ened  to  him  ;  except  when  the  mere  approximate  cause 
of  the  injury  is  the  omission  of  the  other  party,  after  becoming 
aware  of  tne  danger  to  which  the  other  party  is  exposed,  to  use  a 
proper  degree  of  care  to  avoid  injuring  him. 

The  declaration  in  this  case  having  set  forth  the  fact  that  the 
plaintiff  had  his  arm  outside  of  the  car  window  when  it  was  struck 
m  passing  the  wood-rank,  the  defendant  by  his  demurrer  admitted 
all  the  racts  charged  in  the  declaration  to  be  true,  not  only  as  to 
the  alleged  fact  that  the  plaintiff's  arm  was  out  of  the  window,  but 
also  that  the  cord-wood  was  negligently  piled  too  near  the  passing 
trains  to  admit  of  a  passengers  arm  beins  placed  outside  of  the 
Qir  window  even  so  far,  and  thus  raised  be^re  the  court  the  ques- 
tion whether  the  plaintiff  could  recover  in  an  action  against  a  de- 
fendant for  alleged  negligence,  if  the  plaintiff  had  on  his  part  been 
guilty  of  contributory  nej^ligence,  which  was  the  immeaiate  and 
proximate  cause  of  the  injury. 

If  the  case  the  plaintiff  has  made  in  the  declaration  in  this  case 
ia  one  for  which,  under  the  rules  of  law  applicable  to  the  question 
involved,  there  could  be  no  recovery,  then  the  demurrer  was 
properly  auatained ;  while  on  the  other  hand,  if  under  the  said 
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rales  of  law  the  plaiutifE  was  entitled  to  some  reooverj,  the  de- 
murrer shoald  have  beeu  overruled  and  the  case  submitted  to  the 
jury  upon  the  facts,  with  proper  instructions  from  the  court  upon 
the  law  of  the  case. 

The  sole  question  for  this  court  to  decide  in  this  case  is,  whether 
a  person  who  is  injured  bj  the  negligence  of  another,  not  wilful 
or  intentional,  can  recover  in  an  action  therefor  when  he  bj  his 
own  negligence  proximately  contributed  to  the  injury,  so  that  bat 
for  his  co^>perating  fault  the  injury  would  not  have  happened, 
except  when  the  direct  cause  of  the  injury  is  the  omission  of  the 
other  party,  after  becoming  aware  oi  the  injured  party's  n^li- 
gence,  to  use  a  proper  degree  of  care  to  avoid  the  consequences  of 
such  negligence. 

In  this  case  it  is  distinctly  admitted  in  the  declaration  that  the 
proximate  cause  of  the  injury  was  the  negli^nt  act  of  the  pLuntifi^ 
while  riding  in  the  defendant's  railway  carnage,  in  putting  his  arm 
outside  the  window  of  the  same  while  the  train  was  running  at  a 
great  rate  of  speed ;  and  it  is  also  admitted  by  implication  equally 
as  plain  that  if  the  plaintiff's  arm  had  not  been  outside  the  said 
carriage  the  injury  would  not  have  happened. 

If  the  injury  which  the  plaintiff  sustained  was  occasioned  by  the 
negligence  of  the  defendant,  and  solely  by  such  negligence,  there 
can  be  no  doubt  of  the  plaintiffs  right  to  recover  damages  for  the 
injury ;  but  if  there  was  negligence  on  the  part  of  the  defendant 
and  also  on  the  part  of  the  plaintiff,  and  the  negligence  of  Uie 
latter  contributed  to  the  injury,  the  right  of  recovery  depends 
upon  the  circumstances.  Bichmond  &  Danville  B.  B.  Co.  t^. 
Anderson,  31  Oratt.  812. 

^'  It  has  been  a  rule  of  law  from  time  immemorial,  and  is  not 
likely  to  be  changed  in  all  time  to  come,  that  there  can  be  no  re- 
covery for  an  injury  caused  by  the  mutual  fault  of  both  parties. 
When  it  can  be  shown  that  it  would  not  have  happened  except  for 
the  culpable  negligence  of  the  party  injured  concurring  with  that 
of  the  other  party,  no  action  can  be  maintained."  KaiLroad  Co.  v. 
Jones,  95  IT.  S.  439,  opinion  of  Justice  Swayne. 

While  the  foregoing  is  admitted  and  approved  by  this  court  in 
the  case  of  the  Danville  R.  B.  Co.  v.  Anderson,  supra,  it  is  there 
so  held  subject  to  the  qualification  that  a  plaintiff  may  under  Ge^ 
tain  circumstances  be  entitled  to  recover  damages  for  an  injarj, 
although  he  may  by  his  own  negligence  have  contributed  to  pro- 
duce it ;  and  this  upon  the  authority  of  the  case  of  Tuff  v.  nar- 
man,  5  Q.  B.  N.  S.  (94  E.  C.  L.)  673. 

In  that  case  the  court  said :  It  appears  to  us  that  the  proper 
<]|uestion  for  the  jury  in  this  case,  and  indeed  in  all  others  of  the 
like  kind,  is  whether  the  damage  was  occasioned  entirely  by  the 
negligence  or  improper  conduct  of  the  defendant,  or  whether  the 
plaintiff  himself  so  far  contributed  to  the  misfortune  by  his  own 
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negligence  or  want  of  ordinary  care  and  caution  that  bat  for  such 
negligence  or  want  of  ordinary  and  common  care  and  caution  on 
his  part  the  misfortune  woum  not  have  happened.  In  the  first 
case  the  plaintiff  would  be  entitled  to  recover,  in  the  latter  not,  as 
but  for  ms  own  fault  the  misfortune  would  not  have  happened. 
Mere  negli^nce,  however,  on  the  part  of  the  plaintiff  would  not 
disentitle  him  to  recover  unless  it  were  such  that  but  for  that 
n^ligence  that  misfortune  would  not  have  happened ;  nor  if  the 
deiendant  might  bj  exercise  of  care  on  his  part  have  avoided  the 
consequences  of  the  neglect  or  carelessness  of  the  plaintiff.  See 
Bntterfield  v.  Forrester,  11  East,  60 ;  Bridge  v.  The  Grand  Juncp 
tion  Ry.  Co.,  8  M.  &  W.  244;  Davies  v.  Mann,  10  M.  &  W. 
545 ;  Do  well  v.  The  General  Steam  Navigation  Co.,  5  E.  &  B. 
194,  E.  C.  L.  vol.  86  ;  Cooley  on  Torts,  675 ;  and  the  case  of  Rad- 
ley  V.  London  &  Northwestern  Ry.  Co.,  1  Appeal  Cases  (Law 
Reports,  1875-6),  754,  759.  The  foregoing  English  rule  has 
been  followed  in  this  country,  and  adopted  certainly  in  this  State 
in  the  recent  decisions  of  this  court  on  this  subject  (Richmond  & 
Danville  S.  R.  v.  Anderson,  supra),  and  in  many  other  States 
of  the  Union.  Kerwhaher  v.  Tne  Cleveland,  Columbus  &  Cin* 
cmnati  R.  R.  Co.,  3  Ohio  St.  172;  Northern  Central  Ry.  Co. 
V.  The  State,  use  of  Pric^  and  others,  17  Md.  8 ;  Baltimore  & 
Ohio  R.  R.  Co.  V.  State,  use  of  Trainer  and  others,  33  Md. 
542 ;  Brown  v.  The  Hannibal  &  St.  Joseph  R.  R.  Co.,  50  Mo. 
461,  decided  in  1872;  Central  R.  R.  &  Banking  Co.  v.  Davis, 
19  Geo.  437 ;  Isbell  v.  New  York  &  New  Haven  R.  R  Co.,  25 
Conn.  556;  Macon  &  W.  R.  R.  Co.  v.  Davis'. Adm'r,  18  Geo. 
679 ;  Herring  v.  Wil.  &  Raleigh  R.  R.  Co.,  10  Iredell  g.aw) 
402 ;  Baltimore  &  Ohio  R.  R.  Co.  v.  Sherman's  Adm'r,  30  Gratt. 
602,  and  the  same  v.  Whittington's  Adm'r,  30  Gratt.  805  ;  Sher- 
man  and  Redfield  on  N^ligence,  §§  25,  494  ^3d  ed.) ;  Wharton 
on  Nec;ligence,  §  388 ;  Hutchinson  on  Carriers,  §  635  ;  Bright- 
hope  Ry.  Co.  V.  Rogers,  76  Va.  443 ;  O.,  A.  &  M.  R.  R.  Co.  v. 
Miles,  76  Va.  773;  Richmond  &  Danville  R.  R.  v.  Moore's 
Adm'r,  V.  L.  J.,  February  No.,  1S84. 

In  the  case  of  the  Northern  Central  R.  R.  Co.  v.  State,  31 
Md.  357,  it  is  held  that  when  from  the  proofs  of  the  nature  of  the 
accident  it  appears  that  the  negligence  of  the  parties  was  concur- 
rent and  co-operated  to  produce  me  injury  no  action  will  lie,  the 
law  refusing  to  apportion  the  fault,  and  regarding  the  negligence 
of  either  party  as  equally  proximate.  Louisvme  &  Nashville 
R.  R  Co.  V.  *burke,  6  Cfaldwell,  45;  Owens  v.  Hudson  River 
R.  R  Co.,  85  N.  T.  576 ;  Owens  v.  Hudson  River  R.  R  Co., 
2  Bosworth,  N.  T.  374;  Same  v.  Same,  7  Bos  worth  (I860); 
McKeon  v.  Citizens'  R  R  Co.,  48  Mo.  405  ;  Toledo  &  W.  R  B. 
Co.  V.  Goddurd,  25  Md.  185 ;  Cattawissa  R.  R.  Co.  v.  Armstrong, 
49  Penn.  St  186 ;  Potter  v.  Chicago  &  Northwestern  R  R  Co., 
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21  Wis.  372 ;  Williams  v.  Michigan  Central  R.  R  Co.,  2  MicL 
259 ;  Memphis  &  Charleston  R  R.  Co.  v.  Whitfield,  44  Miss.  466. 

That  a  person  who  by  his  own  default  has  brought  upon  himself 
a  loss  or  an  injury  can  claim  no  loss  or  compensation  for  it  from 
another,  is  a  principle  of  universal  application ;  and  it  is  equally 
true  that  if  his  imprudence  or  negli^nce  has  so  materially  con- 
tributed to  the  loss  or  the  injury  that  hut  for  such  imprudence  or 
negligence  it  would  not  have  occurred,  he  can  claim  no  recompense 
from  another  who  has  been  instrumental  in  causing  it,  unless  the 
latter,  upon  the  discovery  of  the  danger  into  which  the  party  had 
brought  himself  by  his  own  fault,  could  by  the  use  of  such  dili* 
eence  as  the  extent  of  the  danger  and  the  nature  of  the  threatened 
injury  required  have  avoided  Uie  occurrence. 

If,  in  other  words,  the  injury,  though  inflicted  by  another,  was 
unavoidable  by  the  exercise  of  proper  diligence  by  reason  of  the 
situation  of  peril  into  which  tiie  paity  by  his  own  neglect  had 
placed  himself,  he  must  be  considered  as  the  party  solely  in  fault 
and  as  the  author  of  his  own  misfortune.  The  carrier  owes  to  the 
passen^r  not  only  the  duty  of  transportation  but  the  duty  of  exer- 
cising for  his  safety  the  utmost  care  and  diligence  compatible  with 
the  nature  of  the  carriage ;  it  owes  to  him  the  still  further  duty  of 
warning  him  against  danger  when  it  is  at  band,  and  of  cautioning 
him  against  acts  of  imprudence  which  may  endanger  his  person, 
whenever  the  circumstances  are  such  that  the  safety  of  the  passen- 
ger would  se^em  to  require  it.  .Hutchinson  on  Carriers,  pp.  509^ 
SOS. 

The  question  whether  a  party  has  be^i  ne^li^nt  in  a  particular 
case  is  one  of  mingled  law  and  fact.  It  induoes  two  questions: 
Whether  a  particular  act  has  been  performed  or  omitted  ;  this  is  a 
pure  question  of  fact.  Whether  the  performance  or  omission  of 
this  act  was  a  legal  duty ;  this  is  a  pure  question  of  law.  The  ex- 
tent of  a  person's  duties  ijs  to  be  determmed  by  a  consideration  of 
the  circumstances  in  which  he  is  placed.  The  law  imposes  duties 
upon  men  according  to  the  circumstances  in  which  they  are  called 
to  act.  When  the  facts  are  disputed  the  question  of  negligence  is 
a  mixed  question  of  law  and  fact.  The  jury  must  ascertain  the 
facte,  and  the  judge  must  instruct  them  as  to  tne  rule  of  law  which 
they  are  to  apply  to  the  facts  as  they  may  find  them.  Purvis  v. 
Coleman,  1  Bosw.  821. 

When,  however,  the  direct  fact  in  issue  is  established  by  undis- 

!>uted  evidence,  and  such  fact  is  decisive  of  the  case,  a  question  of 
aw  is  raised  and  the  court  should  decide  it.  The  jury  has  no  duty 
to  perform.  The  issue  of  negligence  comes  within  this  rule. 
Dascomb  v.  Buffalo  &  State  Line  R.  R.  Co.,  27  Barb.  221. 
Questions  of  care  and  negligence  after  the  facts  are  proved  must 
be  decided  by  the  court  Biles  v.  Holmes,  11  IredL  ^.  C.)  Law 
R.  16 ;  Avera  v.  Sexton,  11  Ired.  247 ;  Heathoook  v.  JrenningtoDi 
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11  Ired.  Law,  640 ;  Herring  v,  Wilmington,  etc.,  E.  R.  Co.,  10 
Ired.  Law,  402. 

A  judge  is  not  boand  to  submit  to  the  jury  the  question  of 
negligence,  although  there  may  be  a  conflict  of  evidence  in  relation 
to  some  of  the  facts  relied  on  as  proving  it,  if,  rejecting  the  con- 
flicting evidence,  the  negligence  cnarged  is  conclusively  proved  by 
the  defendant's  own  witnesses.  Moore  v.  Westevelt,  1  Bosw. 
357. 

Li  the  case  we  are  considering  the  facts  are  stated  by  the  jplain- 
tifl  in  his  declaration  upon  which  he  claims  a  recovery.  These 
facts,  on  the  other  hand,  are  admitted  by  the  defendant,  and  the 
question  is  submitted  to  the  judge  of  the  court  below  as  a  question 
of  law,  whether  upon  the  facts  there  stated,  whicli  are  all  agreed, 
and  none  of  which  were  controverted,  the  plaintiff  is  entitled  to 
any  recovery  ?  It  is  nowhere  alleged  in  the  declaration  that  the 
contributory  n^ligence  of  the  plaintiff  was  known  to  the  defend- 
ant, and  that  the  defendant,  seeing  his  danger  in  which  he  had 
placed  himself,  did  not  exercise  the  required  diligence  on  his  part 
to  prevent  the  injury  by  warning  the  plaintiff  of  the  threatened 
danger.  The  court,  as  we  have  said,  held  that  the  negligence  of 
the  plaintiff  was  the  immediate  cause  of  the  injury  which  he  eut- 
fered,  and  that  without  such  negligence  on  his  part  the  injury  to 
him  would  not  have  happened. 

The  question  thus  raised  as  to  the  negligence  of  a  passeuffor 
in  a  railway  carriage  thus  committed  by  riding  with  a  part  of  nis 
body  outside  of  the  carriage,  has  often  been  the  subject  of  judicial 
investigation  in  the  courts  of  other  States. 

In  the  case  of  Laing  v.  Colder,  8  Penn.  St.  B.  479,  the  arm  of 
a  passenser  was  broken  whilst  he  was  travelling  on  a  railroad  car. 
The  accident  occurred  while  the  car  was  passing  over  a  bridge 
which  was  so  narrow  that  the  plaintiff's  hand,  lying  outside  of  the 
car  window,  was  caught  by  the  bridge  and  the  arm  was  broken. 
In  this  case  the  court  held  that  the  merely  suffering  the  hand  to 
remain  outside  the  window  was  not  necessarily  negligence  which 
would  bar  a  recoveiy.  But  in  a  subsequent  case,  in  the  same 
court,  of  the  Pittsburg  R.  R.  v.  McClurg,  56  Penn.  St.  294, 
where  an  injury  had  been  sustained  by  a  passenger  from  a  similar 
cauae,  it  was  held  that  the  thoughtless,  or  imprudent  protrusion  of 
the  elbow  from  the  window  of  a  car  was  negligence  per  se,  etc., 
which  would  exempt  the  company  from  afl  uability,  although 
the  hurt  was  produced  by  the  passenger's  arm  coming  in  contact 
with  a  car  standing  on  a  switch  on  defendant's  road.  A  passen- 
ger, said  Thompson,  C. J.»  is  to  be  presumed  to  know  the  use  of 
a  seat  and  the  use  of  a  window ;  that  the  former  is  to  sit  in  and 
the  latter  is  to  admit  li^ht  and  air.  Each  has  its  separate  use. 
The  seat  he  may  occupy  m  any  way  most  comfortable  to  himself. 
The  window  he  has  a  right  to  enjoy  but  not  to  occupy.  Its  use 
Ut  A.  A  S.  R.  Caa.— M 
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is  for  the  benefit  of  all,  not  for  the  comfort  alone  of  him  who 
has  by  accident  |^ot  nearest  to  it.  If  therefore  he  sit  with  his 
elbow  in  it,  he  does  so  without  aathority ;  and  if  he  allow  it  to 
protrade  out,  and  is  injured,  is  this  due  care  on  his  part?  He  was 
not  put  there  by  the  carrier,  nor  invited  to  go  there,  nor  misled  as 
to  the  fact  that  it  is  not  a  part  of  his  seat,  nor  that  its  purposes 
were  not  exclusively  to  admit  light  and  air  for  the  benent  of  alL 
His  position  is  therefore  without  authority.  His  negligence 
consists  in  putting  his  limbs  where  they  ought  not  to  oe,  and 
where  they  are  liable  to  be  broken  without  nis  ability  to  know 
whether  there  is  danger  or  not  approaching.  In  a  case,  there- 
fore, where  the  injury  stands  confessed,  or  is  proved  to  have 
resulted  from  the  position  voluntarily  or  thoughtlessly  taken  in  a 
window,  by  contact  with  outside  obstacles  or  forces,  it  cannot  be 
otherwise  characterized  than  as  negligence,  and  so  to  be  pro* 
nounced  by  the  court. 

And  in  the  case  of  Todd  v.  The  Railroad,  3  Allen,  18,  7  Id. 
207,  where  an  action  was  against  a  railroad  company  to  secure 
damages  for  a  personal  injury  to  the  elbow  of  a  passenger  extended 
through  an  open  window,  it  was  held  that  there  was  no  liability 
upon  the  company. 

In  that  case  the  court  said :  ^^  Looking  at  the  mode  in  which 
railroads  are  constructed,  with  posts  and  barriers  which  are  placed 
very  near  to  the  track  on  which  the  cars  are  to  pass,  the  rapid  rate 
at  which  trains  move,  the  manner  in  which  the  cars  are  made, 
with  seats  to  accommodate  passengers  so  as  to  avoid  any  exposure 
of  the  body  or  limbs  to  outward  objects  in  passing,  we  can  see  no 
ground  on  which  it  can  be  contended  that  a  person  travelling  on  a 
railroad  is  exercising  reasonable  care  in  placing  his  arm  in  such  a 
position  that  it  protrudes  from  a  window,  ana  may  come  in  con- 
tact with  external  obstructions."  It  was  therefore  held  that  if  a 
passenger's  elbow  extended  through  the  open  window  bevond  the 
place  where  the  sash  would  have  been  it  the  window  had  been 
shut,  it  was  the  duty  of  the  court  to  rule  that  it  was  such  careless- 
ness as  to  prevent  a  recovery  of  damages  by  him.  And  the  rule 
thus  laid  down  has  been  followed  in  many  subsequent  cases. 
Louisville  B.  R.  v.  Stickings,  5  Bush.  1 ;  Indianapous  K.  K  .v. 
Rutherford,  29  Ind.  82;  rittsburg  R.  R.  v.  McClurg,  supra; 
Pittsburg  R.  R.  v.  Andrews,  39  Md.  329;  Holbrook  v.  The 
Railroad,  12  N.  T.  236.  According  to  these  decisions  the  pro- 
trusion of  the  limbs  of  the  passengers,  even  to  the  minutest  dis- 
tance, out  of  the  windows  of  the  car  will  be  r^arded  as  neces- 
sarily and  under  all  circumstances  such  contributoiy  negligence  on 
the  part  of  the  passenger  as  will  deprive  him  of  aU  right  to  claim 
compensation  from  the  carrier  for  injuries  which  may  be  occa- 
sioned thereby,  however  incautious  the  latter  may  have  been  in 
guarding  against  such  accidents. 
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A  different  rule  has  been  laid  down  in  other  cases,  in  other 
States  of  the  Union,  and  in  some  of  them  the  courts  have  ^one  so 
far  as  to  hold  that  the  carrier  is  responsible  for  such  injuries 
received  under  such  circumstances,  unless  the  windows  of  the  cars 
are  so  barricaded  with  bars  as  to  render  it  impossible  for  the  pas- 
senrar  to  put  any  of  his  limbs  outside  of  the  window.  New  Jereey 
R.  K.  V.  Kennard,  21  Penn.  St.  203 ;  Spencer  v.  The  Railroad, 
17  Wis.  487 ;  Chicago  R.  R.  v.  Pendrom,  61  111.  383. 

But  we  are  constrained  to  withhold  our  sanction  from  these 
cases.  It  seems  to  be  the  better  rule,  both  upon  authority  and 
upon  reason,  that  the  passenger  being  endowed  with  intelligence 
wnich  enables  him  to  foresee  and  to  avoid  danger,  the  exercise  of  at 
least  ordinary  prudence  is  required  on  his  part  to  escape  it ;  and  if 
by  his  failure  to  exercise  these  faculties  for  his  own  preservation  a 
misfortune  befall  him,  though  the  carrier  may  have  been  in  fault, 
it  will  be  attributed  to  his  own  carelessness  and  inattention,  and 
the  responsibilities  will  not  be  thrown  on  the  carrier. 

The  carrier  is  held  to  the  utmost  care  and  circumspection  which 
can  be  exercised  under  all  the  circumstances,  so  far  as  human  care 
and  foresight  can  go.  It  ought  not  to  be  held  necessary,  and  can 
be  so  held  upon  no  sound  principles,  that  the  carrier  should  barricade 
and  bar  the  windows,  to  the  partial  exclusion  of  light  and  air  and 
to  the  discomfort,  and,  in  case  of  collision  or  other  accident  of  like 
kind,  at  a  saqrifice  of  the  safety,  of  all.  It  many  times  happens, 
when  trains  have  collided  and  the  cars  telescoped,  that  the  doors  are 
jammed  up  so  as  to  be  useless ;  fire  is  often  the  immediate  result, 
and  the  open  windows  in  such  cases  furnish  the  only  means  of 
escape  from  a  horrible  death.  To  bar  the  windows  would  increase 
the  danger  as  well  as  the  discomfort  of  railroad  travel,  and  the 
same  reason  which  would  commend  the  bars  on  the  windows 
would  as  well  require  the  doors  to  be  locked  and  barred ;  and 
then  all  these  precautions  would  prove  unavailing  when  the  pas- 
senger sought  to  avoid  the  restraints  thus  imposed.  We  do  not 
think  such  restraints  and  precautions  ought  to  be  hel(f  necessary 
in  order  to  prevent  intelligent  and  rational  beings  from  thrust- 
ing their  heads  or  their  limbs  through  the  windows  of  swiftly 
moving  trains. 

It  is  better  we  think  to  adhere  to  the  rule  already  established  in 
this  court  cited  above,  that  ^^One  who  is  injured  bv  the  mere 
n^ligence  of  another  cannot  recover  any  compensation  for  his 
iniury,  if  he  by  his  own  ordinary  negligence  or  wilful  wrong  con- 
tributed to  produce  the  injury  of  which  he  complains,  so  that  but 
for  his  concurring  and  co-operating  fault  the  mjury  would  not 
have  happened  to  him;  except  when  the  direct  cause  of  the 
injury  is  the  omission  of  the  other  party,  after  becoming  aware 
of  the  injured  party's  negligence,  to  use  a  proper  degree  of  care 
to  avoid  the  consequences  of  such  negligence."    Huff  v.  Warman, 
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6  Q.  B.  (N.  SO  673,  supra ;  Richmond  &  Danville  R.  R  Co.  v. 
Ander^n,  31  Gratt.,  eupra. 

And  we  are  therefore  of  opinion  that  there  is  no  error  in  the 
judgment  of  the  court  of  the  city  of  Portsmonth  appealed  from, 
and  the  same  must  be  affirmed. 

JudgineTit  affirmed. 

Passenger  sitting  with  Arm  projecting  from  Window. — ^In  most  States  it 
is  held  to  be  contributory  negligence  per  se  for  a  passenger  to  allow  his  arm 
to  project  out  of  the  car  window.  Winters  v.  Hannibal  &  St.  Jo.  R.  Co., 
89  Mo.  468;  Pittsburg  A  Connellsville  R.  R.  Co.  v,  McClurg,  56  Pa.  St.  294 
(overruling  Laing  v.  Colder,  8  Pa.  St.,  479,  and  New  Jersey  R.  R.  Co.  e.  Ken- 
nard,  21  Pa.  St.  208);  Holbrook  v.  Utica  &  Schenectady  R  R.  Co.,  12  K.  Y. 
286;  Pittsburff,  etc.,  R.  Co.  v,  Andrews,  89  Md.  829;  Todd  v.  Old  Colony 
A  Fall  River  R.  Co.,  8  Allen,  18;  s.  c,  7  Allen,  207;  Indianapolis,  etc.,  R. 
Co.  V.  Rutherford,  29  Ind.  82;  Morel  v.  Mississippi  V.  L.  I.  Co..  4  Bush. 
485;  Louisville  &  Nashville  R.  R.  Co.  v,  Sickings,  5  Bush.  1. 

In  other  States  the  question  of  contributory  negli^nce  is  left  to  the  jury. 
Sponter  v.  Milwaukee,  etc.,  B.  Co.,  17  Wise.  487;  Chicago  A  Alton  R  R.  Co. 
e.  Pendrom,  51  111.  888. 

But  see  Fascaw  v.  Kelly,  11  Am.  &  Bng.  R  R  Cas.  104,  and  Gennantown 
Fsss.  R  Co.  e.  Brophy,  supra. 


Flbck 

V. 

Uniok  Ry.  Oa 

(184  MimaekuieUB  BtporU^  480.) 


A  pawenger  in  a  street  car,  after  signallinff  to  the  conductor  to  stop  the 
car,  left  his  seat  and  stood  for  a  moment,  while  the  car  was  in  motion,  on 
the  rear  platform,  upon  which  there  was  an  accumulation  of  snow  and  ice, 
rendering  the  platform  slippery,  expecting  that  the  car  wonld  stop  so  that 
he  could  alight,  and  omitted  to  take  hold  of  the  rail.  The  car  jolted,  and 
he  was  thrc^m  off.  EM^  that  whether  he  was  ^ilty  of  such  negligence  aa 
to  preclude  his  maintaining  an  action  for  the  injuries  thereby  received,  was 
a  question  of  fact  for  the  Jury,  and  not  of  law  for  the  court 

ToBT  for  personal  injuries  occasioned  to  the  plaintiff  by  being 
thrown  from  a  hor8e-<»r  belonging  to  the  defendant.  Answer,  a 
general  denial.  Trial  in  the  Superior  Conrt,  before  Baoon,  J^ 
who  reported  the  case  for  the  determination  of  this  court,  in  0ab> 
stance  as  follows: 

The  plaintiff  testified,  that,  on  December  27, 1880,  it  snowed 
in  the  forenoon,  bnt  stopped  Bnowinfi"  at  about  noon ;  that  about 
•half-past  ten  o'dock  in  the  evening  of  that  day  he  got  into  a  our 
belonging  to  the  defendant,  in  E^rvard  Square,  to  ride  to  Doyer 
Street  in  North  Oambridffe :  that  this  ear  had  four  horses  attached 
to  it  on  aooount  of  there bemg  snow  on  the  ground;  that  the  oar 
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was  an  ordinary  close  car,  with  a  door  and  platform  on  each  end 
and  seats  on  each  side  running  the  entire  length  of  the  inside ; 
that  he  sat  on  the  right-hand  seat  at  the  end  nearest  the  driver ; 
that,  when  the  car  got  within  ^bout  one  hundred  and  fifty  feet  of 
Dover  Street,  he  got  up  and  nodded  his  head  to  the  conductor  to 
stop  the  car ;  that  the  conductor  was  standing  on  the  rear  platform, 
opposite  the  doorway  fthe  door  being  wide  open),  leaning  against 
the  dasher ;  that  the  plaintifi  walked  slowly  to  the  rear  end  of  the 
car  and  stepped  on  to  the  platform  and  stood  a  moment,  expecting 
that  the  conductor  would  stop  the  car  when  it  got  to  Dover  Street; 
that  the  car  jolted  and  made  a  little  jounce,  and  his  feet  slipped, 
and  he  was  tlirown  ofiE  the  car  head  first,  receiving  the  injuries 
eomplained  of;  that  the  platform  had  ice  and  snow  upon  it,  which 
was  slippery  and  not  very  level ;  that  it  was  on  account  of  this  ice 
and  snow,  and  of  its  being  slippery  and  not  very,  level,  that  he 
fell.  On  cross-examination,  the  plaintiff  testified  that  he  saw  snow 
and  ice  on  the  platform,  and  that  it  was  slipperv  when  he  got  into 
the  car,  but  he  did  not  take  particular  notice,  and  did  not  slip  when 
he  went  in ;  that  he  did  not  have  hold  of  anything,  as  he  supposed 
that  the  car  would  stop  and  that  he  was  not  going  to  stand  there 
very  long ;  and  that  he  nad  ridden  in  the  defendant's  cars  for  about 
fifteen  vears,  and  never  had  an  accident  before. 

At  the  close  of  the  j^laintiff's  testimony,  the  judge  directed  a 
vefdict  fol-  the  defendant.  If  the  facts,  as  testified  to  by  the 
plaintiff,  showed,  as  a  matter  of  law,  such  want  of  due  care  that 
ne  was  not  entitled  to  recover,  the  verdict  was  to  stand ;  otherwise, 
tiie  verdict  to  be  set  aside  and  a  new  trial  granted. 

G.  A.  Perkins  for  the  plaintiff. 

W.  H.  Martin  for  the  aef endant. 

ALI.1EN,  J. — ^There  was  some  evidence  tending  to  show  careless- 
ness on  the  part  of  the  plaintiff,  but,  under  all  the  circumstances 
stated,  it  was  not  so  palpable  as  to  preclude  him  from  a  right  to 
have  it  passed  upon  by  the  jury.  Standing  on  the  rear  platform 
of  a  street  car  m  motion,  when  there  is  room  inside,  is  not  con- 
duBive.  The  existence  of  snow  and  ice  upon  the  platform  is  not 
Decessarily  such  an  element  of  danger  as  to  be  conclusive  proof  of 
negligence  on  the  part  of  one  who,  with  knowledge,  undertakes  to 
stimd  there  for  a  moment  or  two,  in  expectation  of  the  car's  stop- 
ping to  let  him  get  off.  Omitting  to  take  hold  of  the  rail  wiU 
not  of  itself,  as  matter  of  law,  prevent  a  recovery.  Kor  do  these 
facts  when  combined  show  a  case  where  common  experience  and 
the  general  sense  of  all  prudent  persons  at  once  stamp  the  act  as 
one  of  carelessness  and  reckless  disregard  of  personal  safety.  The 
case  does  not  fall  within  Wills  u  Lynn  &  Boston  R.  B.,  129 
Mass.  351,  and  other  cases,  where  it  could  properly  be  held  that, 
as  matter  of  law,  the  plaintiff  did  not  sustain  the  burden  of  prov^ 
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ing  that  he  was  in  the  exercise  of  due  care ;  bnt  rather  within  tfae 
class  of  cases  of  which  Treat  v.  Boston  &  Lowell  R.  B.,  131  Mass. 
371 ;  8.  c,  3  Am.  &  Eng.  B.  B.  Cas.  423,  may  be  taken  as  an  ex- 
ample. No  question  is  presented  as  to  whether  there  was  any 
sufficient  evidence  of  negligence  on  the  part  of  the  defendant 
The  case  had  not  reached  a  proper  stage  for  a  ruling  on  that  point 
New  trial  granted. 

Whether  Passenger  on  Street  Car  Is  guilty  of  Contributory  Negligence  In 
standing  on  Platform  is  for  Jury. — The  act  of  a  passenger  in  a  street  car  in 
standing  upon  the  platform  is  not  contributory  negligence  per  se.  The 
question  of  his  contributory  negligence  is  generally  for  the  jury.  Meesel «. 
Lynn  &  Boston  R.  Co.,  8  Allen,  %Si ;  Augusta,  etc..  R.  R  Co.  «.  Renz,  55  Gs. 
126;  Spooner  e.  Brooklyn  City  R.  R.  Co.,  54  N.  T.  280;  Hardencamp  «. 
Second  Ave.  R.  R.  Co.,  1  Sweeny,  490;  Ginna  v.  Second  Ave.  R.  R.  Co.,  67 
N.  Y.  596 ;  Germantown  Pass.  Ry.  Co.  v.  Walling,  2  Am.  &  Eng.  R  R  Gas. 
20 ;  Seigel  v.  Eisen,  41  Cal.  109 ;  Nolan  «.  Brooklyn  City  &  N.  R  Co.,  25 
Alb.  L.  J.  72;  Maguire  v.  Middlesex  R  R  Co.,  115  Mass.  289;  Nolan  «. 
Brooklyn  C.  &  N.  R  Co.,  8  Am  &.  Eng.  R  R.  Cas.  468;  People's  Pass.  R 
Co.  V,  Green,  6  Am.  &  Eng.  R  R  Cas.  168;  Hestonyille,  etc.,  R  R  Co.  «. 
Kelly,  11  Am.  &  Eng.  R.  R  Cas.  128. 

In  certain  cases  the  court  has  held  as  matter  of  law  that  a  passenger  on  s 
street  car  is  not  guilty  of  contributory  negligence  in  riding  upon  the  plat- 
form. Clark  «.  Eighth  Ave.  R  R  Co.,  86  N.  Y.  185;  Sheridan  «.  Brooklyn 
&  N.  R  Co.,  86  N.  Y.  89;  Burns  v,  Bellefontaine  R  R  Co.,  50  Mo.  189. 

Again,  under  certain  circumstances,  such  conduct  will  be  held  contrilni- 
tory  negligence  per  se.  Ginna  v.  Second  Ave.  R  Co.,  67  N.  Y.  596;  Balti* 
more  City  Pass.  R  Co.  v,  Wilkinson,  80  Md.  224;  Wood  «.  Central  Park  R  R. 
Co.,  11  Abb.  Pr.  (N.  S.)  411 ;  Wells  «.  Lynn  &  B.  R  R  Co.  2  Am.  &  Eng.  R 
R  Cas.  27 ;  Downey  v,  Hendrie,  8  Am.  &  Eng.  R  R  Cas.  886. 

If  the  plaintiffs  presence  on  the  platform  has  no  causal  connection  with 
the  injury  done  him,  it  is  disregarded.  Thirteenth  and  Fifteenth  Sts.  Pass. 
Ry  Co.  e.  Boudrou,  2  Am.  &  Xng.  R  R  Cas.  80. 
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V. 

Sabbib. 

(9  Lea  {Tmneesee),  180.) 

A  traveller  on  a  railroad  train,  travelling  on  a  commutation  conpon  ticket, 
which  provides  that  the  coupons  shall  be  void  if  detached  by  any  other  per- 
son than  the  conductor,  and  that  the  ticket  shall  be  shown  to  the  conductor 
each  trip,  who  shall  detach  the  coupons  for  the  number  of  miles  to  be  trav- 
elled, technically  violates  the  contract  by  detaching  the  coupons  himself.  If, 
while  detaching  the  coupons,  his  attention  be  called  by  the  conductor  to  the 
fact  that  it  is  his  duty  to  detach  them,  the  passenger  should  at  once  desist, 
and  hand  the  ticket  and  coupons  to  the  conductor,  m  which  event  it  would  be 
the  duty  of  the  latter,  if  he  saw  the  coupons  detached  or  could  readily  ascer- 
tain by  inspection  that  they  had  been  detached  from  the  ticket,  to  accept 
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them.  But  the  conductor  would  not  be  bound  to  receive  the  detached 
ooupoDB  without  seeing  the  ticket. 

If  mch  a  passenger  refuse  to  deliver  his  ticket  to  the  conductor  on  demand, 
and  insist  upon  makine  payment  of  his  fare  with  coupons  which  he  has  him- 
self detached,  it  would  be  a  violation  of  the  contract  by  him,  for  which  he 
may  be  put  off  the  train,  with  such  force  as  may  be  necessary,  in  case  he  re- 
fuse to  go  voluntarily ;  and  he  cannot,  while  being  lawfully  ejected,  regain 
the  right  to  passage  by  a  tender  of  his  fare  in  a  rude,  boisterous,  or  insulting 
manner. 

The  weight  of  authority  is  that  a  passenger,  who  has  first  violated  the  con- 
tract of  passage  by  a  failure  to  pay  his  fare  at  the  proper  time  upon  demand, 
cannot,  Dy  tendering  the  fare  when  he  is  being  put  off,  or  upon  a  re-entij 
after  ejection,  acquire  a  ri^ht  of  passage,  but  the  strict  rule  ought,  perhaps, 
to  be  confined  to  wilful  violations  of  contract. 

Appeal  in  error  from  the  Circuit  Ooort  of  Carroll  County.    C. 
Aden,  J. 
Cole  &  Sweeney  for  Bailroad. 
Alonzo  HawkiniB  for  Harris. 

Cooper,  J. — Harris  brought  this  action  a^nat  the  railroad  com- 

¥inj,  and  recovered  damages  for  being  ejected  from  the  train, 
he  company  appealed  in  error. 

Harris  was  travelling  as  agent  for  Johnson,  Newman  &  Co., 
upon  a  commutation  ticket  issued  to  that  company  for  several 
thousand  miles,  with  coupons  attached,  and  put  up  in  the  form  of 
a  book.  The  contract  expressly  provided  that  the  ticket  should  be 
shown  to  the  conductor  each  trip,  who  will  detach  such  coupons  as 
would  represent  the  number  of  miles  travelled  by  the  holder  on 
his  train,  and  that  the  coupons  would  be  void  if  detached  by  any 
one  but  the  conductor.     Each  coupon  stated  that  it  was  good  for  a 

fiven  number  of  miles,  "  when  not  detached  from  the  contract." 
he  plaintiff  says  he  knew  that  the  coupons  were  void  if  detached 
by  any  other  {)erson  than  the  conductor.  He  got  on  the  train  with 
the  commutation  ticket  to  go  to  a  point  named  about  twenty-four 
miles  distant.  When  he  saw  the  conductor  coming  on  his  round 
for  tickets,  he  took  his  book  from  his  pocket,  and  commenced  de- 
taching some  of  the  coupons,  when  the  conductor  told  him  he  need 
not  do  that,  for  he  would  not  take  them.     Plaintiff  replied,  "I 

Sess  you  will."  The  conductor  said,  "I  am  employed  to  do 
It,"  and  added,  "you  will  pay  your  fare."  Plaintiff  replied, 
"here  is  my  fare,"  and  offered  him  the  detached  coupons.  Here 
there  is  a  conflict  in  the  testimony  as  to  what  took  place.  The  con- 
ductor and  another  person  present  say  that  the  conductor  asked  for 
the  plaintiff's  book,  which  the  plaintiff  refused  to  let  him  have,  say- 
ing that  the  conductor  might  put  him  off  and  he  would  sue  the  com- 
pany. The  plaintiff,  and  a  witness  present  also  at  the  time,  deny 
that  the  book  was  demanded,  but  agree  that  angry  words  were 
interchanged  between  the  plaintiff  and  the  conductor.  The  collo- 
quy wound  up  by  the  conductor  telling  the  plaintiff  that  he  must 
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get  off  at  the  next  station,  the  plaintiff  replying  that  he  would  not, 
and  the  conductor  replying  that  he  would  put  him  off.  When  the 
train  stopped  at  the  next  station,  the  conductor  said  to  theplaintiff  : 
'^  This  is  the  station  and  you  must  get  off."  The  plaintiff  replied  i 
"  You  will  have  to  put  me  off."  The  conductor  took  hold  of  the 
lapel  of  the  plaintiff's  coat  and  jerked  him  up,  but  immediately 
released  him,  and  told  plaintiff  to  get  off  the  train.  Plaintiff  said 
he  would  not  do  it.  The  conductor  then  ^t  behind  plaintiff  and 
pushed  him  along  the  aisle  to  the  front  ena  of  the  car,  and  out  of 
the  front  door.  On  the  front  platform  an  acquaintance  of  the 
plaintiff  was  standing,  and  plaintiff  called  upon  him  to  witness 
that  he  had  tenderea  his  fare  to  the  conductor.  The  plaintiff, 
having  his  book  with  the  detached  coupons  in  his  left  hand,  held 
them  out  to  the  conductor,  and  said  to  him :  "  Here  is  my  ticket, 
and  I  tender  you  my  fare,"  and,  with  an  oath,  "  I  dare  you  to  put 
me  off."     The  conductor  then  pushed  him  off  the  car  on  to  the 

Elatform  of  the  depot.     The  coupons,  it  should  be  added,  seem  to 
ave  been  detachea  by  the  plaintiff  in  the  presence  of  the  conduc- 
tor, either  wliolly  or  partially. 

The  plaintiff  had  a  ria:ht  to  be  carried  to  his  place  of  destination 
in  the  defendant's  tram  on  paying  the  usual  rate  of  fare  on 
demand,  and  according  to  the  terms  of  the  contract  under  which 
he  was  travelling.  Those  terms  were  that  the  ticket  should  be 
shown  to  the  conductor,  who  would  detach  the  coupons.  It  was  a 
technical  violation  of  the  contract,  by  which  the  coupons  were 
rendered  void,  for  the  plaintiff  to  detach  the  coupons  himself. 
Upon  having  his  attention  called  to  the  fact  that  it  was  the 
conductor's  duty  to  detach  the  coupons,  he  should  at  once  have  de- 
sisted, and  handed  the  book  and  coupons  to  the  conductor.  If  he 
had  done  so,  and  the  conductor  had  seen  the  coupons  detached,  or 
could  have  readily  ascertained  by  inspection  that  they  bad  been 
torn  from  the  book,  it  would  have  been  the  duty  of  the  conductor 
to  have  received  the  coupons.  But  he  was  clearly  not  bound  to 
receive  the  detached  coupons  without  seeing  the  ticket  or  book. 
The  plaintiff's  proof  tenaed  to  show  that  tne  conductor  had  not 
demanded  the  book,  and  that  the  book  was  not  tendered  to  him 
until,  in  the  process  of  ejection,  the  parties  had  reached  the  front 
platform.  The  defendant's  proof  was  that  the  conductor  had  de- 
manded the  book,  and  the  plaintiff  had  refused  to  deliver  it.  And 
the  remark  of  the  conductor,  testified  to  by  the  plaintiff  himself^ 
•  ^'that  he  must  take  him  for  a  damned  thief,"  strongly  sustains  the 
defendant's  version  of  what  occurred,  for,  otherwise,  the  expression 
would  be  unmeaning.  Be  this  as  it  may,  the  real  contost  was  over 
what  took  place  before  the  tender  on  the  front  platform,  and  the 
effect  of  that  tender.  If  the  plaintiff  refused  to  deliver  his  ticket 
to  the  conductor  on  demand,  or  even  failed  to  deliver  it  when  the 
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plaintifE  onderBtood  that  it  was  virtnallj  demanded  according  to 
the  nsi^  in  such  cases,  and  the  plaintiff  insisted  upon  making 
payment  with  the  coupons  which  he  himself  had  detached,  the 
contract  was  broken  by  him,  and  he  could  not  insist  upon  its  per- 
formance by  the  company.  The  conductor  had  a  ri^ht  to  p«t  nim 
off  the  train,  and,  upon  his  refusal  to  go,  to  use  such  force  as  was 
legnired  to  accomplish  that  result.  In  this  view,  according  to  the 
plaintiff's  own  version  of  what  took  place,  the  defendant  might 
reasonably  contend  that  it  was  in  no  wrong,  at  least  up  to  the 
tender  on  the  platform.  The  defendant  was  entitled  to  have  the 
Tory  specially  instructed  upon  the  law  applicable  to  such  a  state  of 
facts.  It  was  also  entitled  to  a  special  instruction  as  to  the  law 
applicable  to  the  alle^d  tender. 

Upon  examining  tne  charge  of  the  court,  we  find  that  it  lays 
down  the  general  principles  regulating  the  liability  of  a  railroad 
company,  as  a  carrier,  to  a  person  on  its  train  as  a  passenger,  and 
the  measure  of  damages  for  a  wrongful  eviction.  But  there  is  no 
charge  whatever  on  the  special  facts  of  this  case.  The  defendant 
requested  his  Honor  to  give  certain  special  instructions  to  cover 
the  omission,  which  he  declined  to  do  upon  the  ground  that  he  had 
already  given  them  in  substance.  We  are  unable  to  concur  with 
his  Bx>nor  in  this  respect.  The  charge  is  in  substance  that  the 
plaintiff  insists  that  he  was  wrongfully  ejected,  while  the  defendant 
contends  that  the  plaintiff  had  violated  the  contract,  and  was 
ejected  with  no  more  force  than  was  necessary,  and  if  the  jurv  shall 
&id  that  plaintiff  was  wrongfully  ejected,  their  verdict  should  be  in 
his  favor,  but  otherwise  in  favor  of  the  defendant.  It  nowhere 
instructs  the  jury  as  to  the  effect  of  the  failure  or  refusal  of  the 
plaintiff  to  show  his  ticket  to  the  conductor,  and  of  the  tender  of 
coupons  detached  by  himself,  where  the  contract  between  him  and 
the  company  required  such  showing,  and  that  the  coupons  should 
be  detacned  bv  the  conductor ;  nor  the  effect  upon  the  measure  of 
damages  of  what  took  place  in  the  body  of  the  car,  upon  the  sup- 
position, if  tlie  jury  should  so  find,  that  the  plaintiff  had  violated 
the  contract,  ana  that  no  more  force  was  used  than  necessary  to 
remove  the  plaintiff  from  the  care,  he  having  refused  to  go. 
These  were  the  objects  of  the  first  three  special  instructions.  The 
defendant  was  entitled  to  have  the  jury  instructed  as  to  the  law 
applicable  to  these  facts,  although  not  necessarily  in  the  exact  lan- 
of  the  instructions  presented. 
le  fourth  and  last  special  instruction  asked  by  the  defendant 
is  as  follows :  '^If,  however,  you  find  that  the  plaintiff  tendered  the 
conductor  his  book  on  the  platform,  and  did  so  in  an  insulting  and 
boisterous  manner,  cursing  the  conductor  at  the  time,  and  the  con- 
ductor declined  to  accept  the  fare  tendered  in  such  manner,  and 
ejected  him,  using  no  more  force  than  necessary,  then  the  plaintiff 
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cannot  recover."  The  court  declined  to  so  charge,  but  instructed 
the  jury  that  it  made  no  difference  how  the  fare  was  tendered : 
"  whether  in  a  rude,  or  boisterous  or  insultine  manner,  the  agent 
was  bound  to  accept  the  fare,  and  you  need  not  consider  the 
manner  of  the  plaintiff  in  tendering  the  fare." 

If  the  plaintiff  failed  to  pay  his  fare  at  the  time,  when,  according 
to  the  regulations  of  the  company,  it  should  have  been  paid,  ana 
upon  reasonable  demand  made  therefor,  he  himself  broke  the  con- 
tract, and  could  not  insist  upon  its  fuliilment.  And  the  weight 
of  authority  is  that,  in  such  case,  he  cannot,  by  tendering  the  fare, 
when  he  is  being  put  off,  or  upon  re-entry  after  ejection,  acquire  a 
right  to  passage.  Thom]>.  on  Carr.  840,  where  the  cases  are 
collected  in  a  note.  The  right,  it  is  said,  to  refuse  to  transport  the 
plaintiff  further,  and  to  eject  him  from  the  train,  would  be  an  idle 
and  useless  exercise  of  legal  authority,  if  the  party  who  had 
hitherto  refused  to  perform  the  contract  by  paying  his  fare  when 
duly  demanded,  could  immediateljr  re-enter  the  cars  and  claim  the 
fulfilment  of  the  contract.  O'Brien  v.  Boston,  etc.,  R.  Co.,  15 
Gray,  20.  If  one  passenger,  it  has  been  said,  might  by  his  unjusti- 
fiable conduct  delay  the  train  to  put  him  off,  another  mi^ht  do  the 
same  thing,  and  thus  the  utmost  irregularity  in  the  runmn^  of  the 
train  be  produced,  jeopardizing  the  safety  of  the  company's  prop- 
erty, and  the  lives  of  all  on  board.  Hibbard  v.  New  York,  etc, 
R.  Co.,  15  K  Y.  455 ;  State  v.  Campbell,  32  N.  J.  L.  809 ;  Fulton 
V.  Grand  Trunk  R.  Co.,  17  U.  C.  428.  The  strict  rule  thus  laid 
down  ought,  perhaps,  to  be  confined  to  wilful  violations  of  con- 
tract upon  prdper  demand.  It  would  not  apply,  as  we  held  in  a 
recent  case  at  Nashville,  where  the  passenger  went  on  board  under 
an  honest  belief  that  he  could  pay  his  fare  in  a  particular  form,  and 
was  unable  to  pay  in  any  other  way,  and  a  tender  was  made  by  a 
third  person  on  his  behalf  while  he  was  being  ejected.  Nor  will 
it  apply  where  there  was  an  honest,  although  mistaken  assertion  of 
right,  when  the  tender  was  made  by  the  passenger  himself  while 
quietly  submitting  to  the  legal  ri^ht  of  the  company  to  eject  him. 
But  the  rule  would  exist  only  m  name  if  a  passenger  who  had 
wilfully  violated  his  contract,  and  compelled  the  omcer  of  the 
company  to  resort  to  force  to  remove  him,  were  permitted  to  ob- 
tain the  full  benefit  of  the  contract  by  a  tardy  and  ungracious 
tender,  made  in  a  manner  to  disturb  other  passengers,  and  tending 
to  a  breach  of  the  peace.  A  passenger  is  not  entitled  at  any  time 
to  tender  his  fare  in  a  rude,  boisterous,  and  insulting  manner, 
although  ordinarily  the  manner  would  not  be  permitted  to  invali- 
date the  fact.  He  certainly  has  no  such  right  when  he  is  being 
lawfully  ejected  for  a  wilful  breach  of  contract.  Of  course,  we 
do  not  mean  to  express  any  opinion  on  the  facts  of  this  case.  It 
is  the  province  of  the  jury  to  pass  upon  them,  under  a  proper 
charge  of  the  law. 
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The  judgment  mnst  be  reversed,  and  the  canfle  remanded  for  a 
new  trial. 

Passenger  may  be  compelled  to  exhibit  Ticket. — The  company  may  by  its 
rcjonilations  compel  a  passeneer  to  exhibit  his  ticket  when  asked  so  to  do. 
Ripley  «.  New  Jersey,  etc..  Trans.  Co.,  81  K.  J.  L.  888;  Bennett  e.  Railroad 
Co.,  7  Phila.  11;  Douns  v.  New  York,  etc.,  R.  Co.,  36  Conn.  287;  Woodard 
e.  Eastern  Counties  R.  Co.,  80  L.  J.  (M.  C.)  186;  Lane  e.  East  Tenn.,  etc.,  R. 
Co.,  2  Am.  &  Eng.  R.  R.  Cas.  278.  But  see  Maples  v.  New  York,  etc.,  R  Co., 
88  Conn.  557. 

Passenger  being  expelled  for  non-payment  of  Fare  cannot  continue  to 
ride  on  tender  of  Fare. — A  person  who  refuses  to  pay  his  fare  and  is  being 
put  off  in  consequence,  acquires  no  right  by  the  tender  of  his  fare  to  continue 
as  a  passenger.  Stone  v.  Chicago,  etc.,  R  Co.,  47  Iowa,  82;  State  v,  Camp- 
bell, 82  N.  J:  L.  800;  People  v,  Jillson,  8  Park  Cr.  Cas.  284;  O'Brien  e. 
Boston,  etc.,  R  Co.,  15  Gray,  20;  Hibbard  v.  New  York,  etc.,  R  Co.,  16 
N.  Y.  456;  Fulton  e.  Grand  Trunk  R  Co.,  17  Upp.  Can.  Q.  B.  428;  Hoffbauer 
e.  D.  &  N.  R  R  Co.,  52  Iowa,  842;  O'Brien  e.  N.  Y.  C.  &  H.  R  R  Co., 
1  Am.  &  Bug.  R  R.  Cas.  259 ;  SkillmaA  e.  Cincinnati,  etc.,  R  R  Co.,  18  Am  i 
Bnff.  R  R  Cas.  81. 

Sat  see  Qanett  e.  Louisyille  &  N.  R  Co..  8  Am.  &  Eng.  R.  R.  Cas.  416. 
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{AiwxMA  0(m.    April  25,  1884.) 

When  a  passeni 
conductor  before 

he  is  not  entitled  to  recover  exemplary  damages  from  the  railroad*  company 
unless  there  was  malice  on  the  part  of  the  conductor  in  ejecting  him. 

Appeal  from  Washington.    Opinion  upon  rehearing.    See  a.  c, 
11  Am.  &  Eng.  B.  B.  Gas.  85. 
M.  A.  Low  for  appellant. 
Wilson  ife  Kellogg  for  appellee. 

Beck,  J. — A  rehearing  having  been  allowed  in  this  case,  it  has 
been  again  argued.  Upon  a  reconsideration  of  the  whole  case,  and 
all  aignments  enbrnitted  therein,  we  remain  satisfied  with  the  con- 
clusions announced  in  the  foregoing  opinion  upon  all  qnestions  dis- 
cussed and  decided  therein.  They  are  so  fully  ana  clearlypre- 
sented  that  nothing  more  need  be  said  in  their  support.  How- 
ever, one  objection  urged  by  counsel  for  defendant  escaped  our 
attention  in  our  former  consideration  of  the  case.  We  are  satisfied 
that  it  was  well  taken,  and  that  thereon  the  judgment  of  the  court 
below  ought  to  be  reversed.    We  will  proceed  to  consider  it. 
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The  petition  alleges  that  the  conductor  ^^  maliciouBlj,  nnlawfnlly, 
bratally,  forcibly,  wrongfully,  and  violently"  ejected  plaintiff  from 
the  car.  As  applicable  to  the  issue  joined  n})on  this  allegation  of 
the  petition,  the  court  gave  an  instruction  in  the  following  lan- 

fuage  :  '^  (10)  If  ^on  find  for  the  plaintiff,  and  that  the  conductor 
ad  po  right  to  eject  him  from  the  train,  and  the  evidence  satisfies 
you  that  the  plaintiff  suffered  pain  of  body,  or  was  put  to  trouble 
and  inconvenience  in  travelling  to  a  place  of  shelter,  in  conse* 
quence  of  the  ejectment,  you  should  allow  him  as  damages  such 
sum  as  in  your  sound  discretion  will  fully  and  fairly  compensate 
him  therefor.  And  if  you  find  that  the  conductor  wilfully  used 
unnecessary  force  in  ejecting  the  plaintiff  from  the  train,  you  may 
allow  reasonable  punitive  damages,  such  as  in  your  sound  discretion 
is  commensurate  with  the  wrong,  and  will  tend  to  prevent  the  re- 
currence of  those  like  it."  This  instruction  is  erroneous  in  that  it 
does  not  make  the  recovery  of  exemplary  damages  dependent  upon 
malice  of  the  wrong-doer.  It  holds  that  the  wilful  use  of  unne<>- 
essary  force  is  a  ground  for  allowing  ezemplarv  damages.  An  act 
wilfully  done  may  not  be  accompanied  by  malice ;  that  is,  a  spirit 
of  enmity,  malevolence,  or  ill-wul,  with  a  desire  to  harm,  and  a 
disposition  to  injure.  One  may  wilfully  do  an  act  with  innocent 
purposes ;  that  is,  he  may  obstinately,  stubbornly,  and  with  design, 
act  lawfully  and  with  good  intentions.  The  mstruction  fails  to 
present  the  thought  that  the  element  of  malice  must  accompany 
acts  of  the  kind  complained  of  in .  the  petition,  otherwise  the 
injured  person  cannot  recover  exemplary  damages.  This  doctrine 
is  recognized  in  numerous  decisions  of  tnis  coui*t.  See  Fitzgerald 
V.  C.J  K.  I.  &  P.  By.  Ck).,  60  Iowa,  79 ;  Jones  v.  Marshall,  56  Iowa, 
739 ;  Brown  v.  Allen,  35  towa,  306. 

For  the  error  found  in  the  instruction  quoted  above  the  judgment 
of  the  Circuit  Court  must  be  reversed. 


V. 

Wabash,  etc.,  B.  Oo. 

(Adwmee  (7aM,  8t.  Louu  Court  tff  AppeaU,    AprQ  1,  1884.) 

Where  a  person  purchases  of  a  railway  company  a  passage  ticket  from 
one  point  to  another  point,  and  enters  upon  the  performanoe  of  the  journey^ 
the  company  is  obliged  to  carry  him  only  in  the  event  that  he  continues  upon 
its  vehicle  until  the  transit  is  ended ;  a  fortiori  he  cannot  compel  the  carrier 
to  allow  him  to  leave  its  train  whenever  he  may  choose,  and  to  introduce  a 
third  person  who  is  to  perform  the  rest  of  the  journey  in  his  place. 

Where  a  kailioad  conductor  gives  to  a  passenger  who  has  purcfaaaefll  a. 
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fimited  p«iB«ge  ticket  from  A  to  C,  a  check,  upon  which  were  the  words 
^'continuous  passage,'*  as  well  as  punches  and  marks,  made  in  accordance 
with  rules  which  are  supposed  to  be  understood  by  the  senrants  of  the  com- 
pany alone,  and  for  their  instruction,  and  at  B  he  sells  such  check  to  a 
broker,  who  sold  it  to  the  plaintiff,  the  plaintiff  thereby  acquired  no  right 
to  use  such  check  for  the  balance  of  tne  journey  in  the  place  of  him  who 
originally  received  it. 

Appeal  from  the  St.  Lonis  Circuit  Court. 

Thompson,  J. — ^The  plaintiff  desiring  to  go  from  St.  Louis  to 
Chicago,  thought  he  would  save  a  little  money  by  buying  a  ticket 
of  a  broker.  So  he  went  to  the  office  of  Mr.  Manget,  on  the  cor- 
ner of  Fifth  and  Chestnut  streets,  and  purchased  a  train  check, 
which  with  .the  punches  in  it  presented  the  following  appearance : 

(Here  follows  the  check,  which  has  marks  punched  out  indicat- 
ing to  the  conductors  that  it  was  good  for  a  continuous  passage 
only  from  Council  Bluffs  to  Chicago  via  St.  Louis,  if  used  before 
July  19,  1883,  midnight.  The  rest  of  the  facts  appear  in  the 
opinion.) 

This  train  check,  it  will  be  perceived,  does  not  purport  to  be  a 
regular  passage  ticket.  The  name  of  the  place  from  and  the  place 
to  which  the  holder  is  to  be  carried  is  not  stated  ;  on  the  reverse 
side  it  is  countersigned  in  ink  by  the  conductor  by  whom  it  is 
issued  to  the  passen^r;  and  the  particular  check  was  in  fact 
issued  by  one  of  the  defendant's  conductors  to  a  passenger  other 
tiian  the  plaintiff,  who  had  t&ken  passa^  on-one  of  the  defendant's 
trains  the  day  previous  at  Council  Blims,  upon  a  limited  ticket  for 
Chica^  by  way  of  St.  Louis.  It  seems  that  this  passenger  had 
travelled  as  far  as  St.  Louis,  when  he  had  left  the  train  and  sold 
this  train  check  to  the  broker  from  whom  the  plaintiff  bought  it. 

With  this  he  went  with  his  baggage  to  l^e  Union  Depot,  and 
there  presented  it  to  the  porter  of  uie  defendant's  evening  train, 
who  allowed  him  to  get  aboard.  It  also  passed  the  inspection  of 
the  brid^  conductor;  but  when  the  train  had  got  beyond  the 
bridge,  me  re^lar  train  conductor  came  around,  examined  it,  told 
the  plaintiff  that  it  was  not  good,  and  that  he  would  have  to  pay 
fare  or  get  off  at  the  next  station.  The  plaintiff  declined  to  do 
either,  and  the  conductor  and  porter  put  him  off,  without  unneces- 
sary violence,  at  a  station  called  Edwardsville,  eighteen  miles  from 
St.  Louis.  He  stayed  all  nieht  at  Edwardsville,  came  back  to  St. 
Louis  the  next  morning,  and  afterwards  bought  a  ticket,  and  again 
started  for  Chicago  according  to  his  original  plan.  This  statement 
indicates  substantially  the  amount  of  damage  which  he  suffered. 
For  this  damage  he  brought  the  present  action,  and  a  jury  gave 
nim  Ave  hundrod  dollars. 

At  the  trial,  the  defendant  pot  in  evidence  a  book  of  instruc- 
tions issued  by  the  defendant  to  conductors  and  agents,  whidi 
starts  oat  by  saying  that  ^'  in  order  to  jarevent  the  scalping  of 
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limited  and  unlimited  first-claas  tickets,  reading  between  prominent 
points  on  this  company's  lines,  it  is  deemed  advisable  to  take  np 
such  tickets  on  first  presentation  and  issue  a  continuous  passage 
train  check  in  exchange,  and  for  the  proper  issuance  of  oontmnons 
passage  train  checks  the  following  rules  are  given."  Then  follow 
a  series  of  minute  directions  in  regard  to  the  issuing  and  panelling 
train  checks ;  the  cautions  which  are  to  be  given  to  the  passengers 
to  whom  such  checks  are  given ;  what  reports  conductors  are  to 
make  touching  the  same ;  what  thej  are  to  do  in  the  case  of  a  mis- 
understanding  with  the  passenger,  and  the  like.  The  numbers  by 
which  the  leading  stations  on  the  defendant's  lines  of  roads  are 
designated  on  these  train  checks  are  also  given,  from  which  it 
appears  that  Council  Blufis  is  designated  by  the  number  885,  St 
Louis  by  the  number  601,  and  Chicago  by  the  number  501.  Wh^ 
these  train  checks  are  issued  in  exchange  for  a  limited  passi^ 
ticket,  which  the  conductor  takes  up,  he  is  required  to  punch  ue 
word  "  limited  "  in  the  margin  of  tiie  check.  With  these  instruc- 
tions in  view,  recurring  to  uie  train  check  which  this  plaintiff  had 
bought,  it  is  seen  that  the  number  885,  in  the  column  marked 
^^  from"  in  the  tint,  was  not  punched  according  to  the  instructions, 
this  should  have  been  done  by  the  defendant's  conductor  when  he 
issued  the  check  to  the  passenger.  It  also  ai>pears  that  the  word 
^^ limited"  was  not  punched,  as  the  rules  required.  It  further  ap* 
pears  that,  in  the  column  marked  ^^  to"  in  the  tint,  the  figure  501 
was  punched.  Then,  at  the  bottom  of  the  check,  there  were 
punched  the  word  "  July,"  the  figure  1  in  the  left-hand  column  of 
figures,  and  the  figure  9  in  the  right-hand  column  of  figures.  The 
punch  marks  inoicated,  according  to  the  instructions  put  in  evi« 
deuce,  and  also  in  accordance  with  what  appears  on  the  face  of  the 
check,  that  the  check  would  not  be  good  unless  used  before  mid- 
night of  the  19th  of  July,  1883.  In  this  regard  also,  the  defend- 
ant's conductor  had  not  punched  the  ticket  according  to  the  in- 
structions, which  prescribe  that  "  Checks  must  be  limited  to  one 
day  from  date  of  issue.  For  instance ;  a  check  issued  on  Januaiy 
Ist  must  be  punched  to  expire  on  January  2d."  This  check  was 
issued  by  the  defendant's  conductor,  to  a  passenger,  as  already 
stated,  on  the  17th  of  July,  and  wias  punched  to  expire  on  the 
19th.  The  train  on  which  this  passenger  was,  arrived  in  St  Lonis 
on  the  morning  of  the  18th,  it  would  seem  on  the  usual  time.  The 
defendant's  next  regular  train  for  Chicago  left  St  Louis  half  an 
hour  later,  namely,  at  8  o'clock  in  the  morning,  so  that  it  appears 
that  the  train  on  which  this  plaintifi  took  passage  for  Chicago  was 
not  a  continuous  train  in  respect  of  the  train  on  which  the  previous 
holder  of  the  ticket  had  arrived  in  St.  Louis.  Paragraph  108,  of 
the  defendant's  instructions  to  agents  and  conductors  already  re- 
ferred to,  is  as  follows :  ^'  these  cnecks,  when  issued  in  accordance 
with  the  foregoing  instructions,  will  be  treated  as  valid  passage 
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tickets,  and  they  will  be  subject  to  the  same  rales  concerning  ^  trip 
cancellations '  that  are  now  in  force  for  regalar  tickets ;  such  can- 
cellations, however,  must  be  made  in  that  portion  of  the  check 
designated  by  stars  (*  *  *)  and,  of  course,  these  cancellations  will 
be  regarded  as  additional  to  those  above  mentioned."  Ther^  is  no 
evidence  that  these  instructions  are  communicated  to  the  public  or 
to  the  ticket  brokers,  or  to  any  persons  except  the  deiendant's 
conductors  and  agents,  for  whose  guidance  they  are  intended.  We 
mention  this  fact  because  it  seems  important  to  take  into  consider- 
ation in  determining  whether  the  public  are  entitled  to  buy  these 
checks  of  any  one  who  may  happen  to  hold  them,  just  as  they  are 
entitled  to  buy  an  unused  passage  ticket,  and  to  compel  the  rail- 
way company  issuing  the  same  to  a  performance  of  the  contract 
thereby  expressed. 

It  is  quite  clear  that  a  train  check,  such  as  the  one  which  this 

IdaintijOTbought,  punched  as  it  was  punched,  affords  an  unscrupu- 
ous  broker  the  means  of  practising  a  fraud  upon  a  traveller. .  A 
broker,  with  a  copy  of  these  instructions,  to  conductors  and  agents 
in' his  hand,  could  explain  to  the  traveller  that  the  word  'Himited" 
had  not  been  punched  out,  therefore,  that  it  had  not  been  given 
in  exchange  for  a  limited  passage  ticket.  He  might  further  ex- 
plain to  him  that  the  figures  ^'  885  "  had  not  been  punched  out, 
and  therefore,  that  it  did  not  appear  from  the  check  that  it  had 
been  given  to  a  passenger  who  had  started  from  Council  Bluffs, 
and,  hence,  that  it  did  not  appear  that  it  had  been  given  for  a  pas- 

a;e,  a  part  of  which  had  been  performed.  He  might  also  draw 
erences  in  favor  of  the  goodness  of  the  check  from  the  fact  that, 
IQ  addition  to  the  date  of  the  transaction,  it  had  another  whole  day 
to  run.  But  whilst  it  is  so,  it  does  not  appear  upon  what  principle 
a  traveller  can  have  a  right  to  regard  such  a  check  as  a  promise  on 
the  part  of  the  company  to  transport  any  person  until  the  date 
named,  from  St.  Louis  to  Chicago,  neither  of  which  places  are 
named  upon  its  face.  Moreover,  the  check  purports  on  its  face  to 
be  good  only  for  a  continuous  passage,  and  it  does  not  appear  upon 
what  ground  a  member  of  the  public  could  infer  from  this,  that 
one  man  has  a  ri^ht  to  travel  on  it  over  one  portion  of  the  route 
for  which  it  is  given,  and  another  man  a  right  to  travel  on  it  over 
the  remaining  portion.  It  is  quite  clear,  therefore,  that  the  holder 
of  this  check  was  not  entitled  to  regard  it  as  an  ordinary  passage 
ticket. 

The  defendants  prayed  at  the  close  of  the  plaintiff's  testimony, 
and  again  at  the  close  of  the  whole  case,  an  instruction  in  the 
nature  of  a  demurrer  to  the  evidence,  whic^  the  court  refused  to 
rive.  The  court  refused  all  the  instructions  prayed  by  the  de- 
fendant, and,  in  lieu  thereof,  gave  the  following  instruction  of  its 
own  motion.  ^^  The  jury  are  instructed  that  the  ticket  read  in  evi- 
dence was  valid  for  one  continuous  passage  on  regular  passengei; 
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trains  of  defendant  (if  presented  before  12  o'clock  midnight  of 
Jnly  19,  1883)  to  Chicago  from  the  point  where  snch  ticket  was 
delivered  to  a  passenger  on  some  of  defendant's  trains ;  and  if  the 
jury  find  from  the  evidence  that  said  ticket  was  so  issued  by  de- 
fendant at  some  point  westward  of  St.  Louis,  to  a  passenger  on 
some  train  of  defendant  then  bound  to  St.  Louis,  and  that,  after 
the  arrival  of  said  train  at  St.  Louis,  the  train  which  plaintiff  took 
for  Chicago  was  the  next  regular  passenger  train  of  defendant 
leaving  St.  Louis  for  Chicago,  and  that  plaintiff  was  ejected  at  Ed- 
wardsville  Junction  from  said  train  after  having  duly  exhibited 
said  ticket  to  the  conductor  of  said  train  before  midnight  of  Jnly 
19th,  1883,  then  the  jury  should  return  a  verdict  for  plaintiff." 

We  take  the  view  that  the  court  erred  in  refusing  the  defend- 
ant's  instructions  in  the  nature  of  a  demurrer  to  the  evidence,  and 
also  in  giving  the  above  instruction  of  its  own  motion.  Recurring 
to  the  plaintiff's  petition,  it  will  be  perceived  that  the  plaintis 
avers  that,  on  the  18th  of  July,  the  defendant  for  a  reward  uur 
dertook  to  carry  the  plaintiff  as  a  passenger  from  St.  Louis,  Mis- 
Bouri,  to  Chicago,  Illinois.  Now  he  proves  no  such  undertaking. 
He  merelv  proves  that  he  purchased,  not  of  the  defendant,  but  of 
a  ticket  broker,  a  cabalistic  printed  card,  called  a  train  check, 
which  had  some  marks  of  a  conductor's  punches  upon  it,  and 
which  did  not  purpoi-t  to  be  an  agreement  to  carry  any  one  from 
St.  Louis  to  Chicago.     This  did  not  at  all  make  out  the  averment 

i'ust  recited  from  me  petition ;  and  the  defendant,  therefore,  should 
lave  had  the  peremptory  instruction  which  it  prayed  at  the  close 
of  the  plaintiff's  case.  Then,  when  the  defendant's  case  was 
opened,  the  meaning  of  this  printed  card  was  developed,,  and  it 
appeared  beyond  question,  that  it  was  in  the  nature  oi  a  private 
token,  intended  by  the  aid  of  a  private  book  of  rules  and  explana- 
tions to  pass  the  holder  from  one  of  the  defendant's  conductors  to 
another,  over  a  lon^  line  of  travel ;  that  it  had  not  been  sold  by 
the  defendant  to  this  plaintiff,  nor  to, any  one  else ;  but  that  a  lim- 
ited passage  ticket  haa  been  sold  by  the  defendant  to  another  per- 
son by  which  the  defendant  had  obligated  itself  to  carry  the  holder 
of  such  ticket  from  Council  Blu£»  to  Chicago,  by  way  of  St 
Louis ;  that  such  holder  had  entered  upon  the  performance  of  such 

J'ourney ;  that  thereupon,  the  defendant's  conauctor  had  taken  up 
lis  passage  ticket,  ana  had  given  him  this  card  in  exchange  for  tlie 
same,  neglecting  to  punch  it,  according  to  the  instructions ;  that  by 
this  card  or  tram  check,  the  defendant  recognized  its  obligation  to 
carry  such  passenger  to  Chicago  on  that  continuous  passage.  But, 
clearly,  it  aid  not  thereby  agree  to  carry  such  passenger  to  St 
Louis,  and  then  to  carry  some  one  else  to  Chicago.  The  agree- 
ment to  carry  the  holder  on  a  continuous  passage  expresses  what 
we  understand  to  be  the  obligation  which  the  company  stood  under 
by  law,  at  the  time  when  the  conductor  issued  tnis  train  check ; 
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for,  in  the  absence  of  an  agreement,  of  a  statute  or  of  public  usage 
to  the  contniry,  it  is  the  settled  law  that  when  a  person  purchases 
of  a  railway  company  a  passage  ticket  from  one  point  to  another 
point,  and  enters  upon  tne  performance  of  the  journey,  the  com- 
pany is  obliged  to  carry  him,  only  in  the  event  that  he  continues 
upon  its  vehicle  until  the  transit  is  ended.  McClure  v.  Railroad 
Co.,  34  Md.  532;  Dietrich  v.  Penn.  R.  Co.,  71  Pa:  St.  432; 
Churchill  v.  Chicago  &  C.  R.  Co.,  67  111.  391 ;  Hatten  v.  Railroad 
Co.,  13  Am.  &  Eiig.  R.  R.  Cas.  53.  The  transit  is  an  entire  thing ; 
the  passenger  cannot  oblige  the  carrier,  nor  can  the  carrier  oblige 
the  passenger,  to  split  it  up  into  parts,  and  to  perform  it  pieqe- 
meal ;  and  the  reason  is  that  it  costs  the  company  more,  ana  that 
its  risk  is  greater  when  the  transit  is  broken  up  into  parts,  than 
when  it  is  performed  continuously,  because  in  the  latter  case  there 
is  at  each  section  of  the  transit  the  loading  and  unloading  of 
baggage. 

It  is  very  clear  then,  if  the  passenger  cannot  compel  the  carrier 
to  perform  his  contract  in  sections  in  respect  of  himself,  after  he 
has  entered  upon  the  transit,  for  stronger  reasons,  he  cannot  com- 
pel the  carrier  to  allow  him  to  leave  its  train  wherever  he  may 
choose,  and  to  introduce  a  third  person  who  is  to  perform  the 
jonmey  in  his  place.  Moreover,  if  the  contract  does  not  allow  the 
passenger  theprivilege  of  stopping  off  at  a  particular  place,  it  is 
still  more  dimcult  to  understsmd  any  principle  upon  wnich  he  is 
entitled  to  stop  off  at  such  place,  ana  then,  instead  of  resuming 
the  jonmey  himself  on  a  subsequent  train,  to  introduce  some  one 
else  in  his  stead,  and  compel  the  carrier  to  complete  the  contract 
by  carrying  such  other  person  on  a  subsequent  train.  No  decision 
has  been  cited  to  us,  which  countenances  such  a  construction  of 
the  obligation  which  a  railway  carrier  assumes  when  it  sells  a  lim- 
ited railway  passage  ticket,  and  we  do  not  know  of  any  such  de- 
cision. It  is  very  clear  then,  that  the  xlefendant  was  entitled  to 
the  peremptory  instruction  prayed  for  at  the  close  of  the  whole 


Then,  as  to  the  instruction  which  the  court  gave  of  its  own 
motion,  it  is  self-contradictory.  It  tells  the  jury  that  the  check 
was  valid  for  one  continuous  passage,  and  yet,  it  tells  them  that 
two  men  can  ride  on  it,  one  succeeding  the  other  at  a  point  on  the 
line  of  continuous  passage.  In  other  words  it  makes  the  words 
^continuous  passa^,"  on  the  face  of  the  check  refer  to  a  oon- 
tinnons  passage,  of  the  defendant's  trains,  or  of  the  check,  and  not 
to  a  continuous  passage  of  the  passeuj^r  to  whom  it  is  issued. 
This,  we  take  it,  is  not  the  meaning  of  the  words.  If  this  were 
the  nieaning,  as  m'anv  men  could  station  themselves  along  the  de- 
fendant's line,  as  there  are  stopping  places  between  tne  point 
where  snch  check  is  issued  to  the  passenger,  and  the  point  for 
which  the  ticket  has  been  porchased.  The  first  holder  of  the 
16  A.  ft  K  R.  Cm.— 25 
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check  can  get  off  at  the  first  stopping  place  with  his  baggage,  and 
hand  the  check  to  the  man  there  in  waiting,  who  may  repeat  the 
operation ;  and  so  on,  from  man  to  man,  nntil  the  whole  transit  is 
completed ;  in  the  conrae  of  which,  fifty  different  passengers  may 
be  carried  over  fifty  segments  of  the  rente,  and  tlie  deiendaot's 
baggage  men  may  have  been  obliged  to  handle  baggage  a  hundred 
times.  -  The  continnoas  passage  referred  to  in  the  check  is  the 
continuous  passage  of  the  person  to  whom  it  was  first  issued,  and 
of  no  other  person ;  and  this  person  cannot  without  the  consent  of 
the  carrier,  introduce  another  person  in  his  stead.  The  giving  of 
this  instruction  then,  was  error.  The  judgment  must  be  reversed. 
As  the  undisputed  facts  of  the  case  show  that  the  plaintiff  has  no 
right  of  action,  we  shall  not  remand  the  cause,  but  judgment  will 
be  rendered  here  for  the  defendant.  It  is  so  ordered.  All  the 
judges  concur. 

Continuous  Passages. — ^It  is  well  settled  that  where  a  ticket  is  issued 
from  one  point  to  another,  the  traveller  has  no  stop-over  privilc^  bat  is 
bound  to  make  a  continuous  journey  to  the  point  of  destination.  Oil  Creek, 
etc.,  R.  Co.  V,  Clark,  72  Pa.  St.  281;  Cleveland,  etc.,  R.  Co.  v.  Bartram,  11 
Ohio  St.  457;  Barker  «.  Coffin,  81  Barb.  546;  Gale  «.  Delaware,  etc.,  R.  Co., 
7  Hun.  670;  Terry  «.  Flushing,  etc.,  R.  Co.,  18  Hun.  859;  Dunphy  «.  Brie 
R.  Co.,  10  Jones  &  8p.  (N.  T.)  128;  Hamilton  «.  Kew  York,  etc.,  R.  Co.,  61 
N.  T.  100;  Stone  v,  Chicago,  etc.,  R.  Co.,  47  Iowa,  82;  Cheney  v.  Boston, 
etc.,  R.  Co.,  11  Mete.  121;  State  v.  Overton,  24  K.  J.  L.  485;  Drew  «.  Cen- 
tral Pacific  R.  Co.,  51  Cal.  425;  Johnson  «.  Concord  R.  Co.,  46  N.  H.  218; 
Breen  v.  Texas,  etc.,  R  Co.,  50  Tex.  43;  Craig  «.  Great  Western  R  Co.,  24 
Upp.  Can.  Q.  B.  504;  Briges  v.  Grand  Trunk  R.  Co.,  24  Upp.  Can.  Q.  B. 
510;  Dietrich  «.  Pennsylvania  R.  Co.,  71  Pa.  St.  482;  Yankirk  «.  Penna.  R 
Co.,  76  Pa.  St.  66 ;  Torton  «.  Milwaukee,  etc.,  R  Co.,  6  Am.  &  Eng.  R  R 
Cas.  822;  Hatten  v.  Railroad  Co.,  18  Am.  &  Eng.  R  R  Cas.  58. 

We  have  departed  from  our  usual  rule  in  publishing  the  above  case,  which 
our  readers  will  observe  was  decided  in  an  inferior  court  only.  The  interest 
of  the  subject-matter  and  the  fact  that  the  judge  (Seymour  Thompson)  de- 
ciding the  case  is  so  eminent  an  authority  upon  the  topic  in  hand  must  con- 
stitute our  apology  for  its  introduction. 


Bbadbhaw 

V. 

South  Boston  R.  R.  Oa 

(185  MasMchuietts  BeporU^  407.) 


If  a  corporation,  owning  several  lines  of  street  cars,  has  a  practice  of  giv- 
ing transfer  checks  to  passengers,  who,  after  having  ridden  on  one  of  its  lines, 
desire  to  ride  on  another  line,  such  checks  differing  in  language  and  color 
according  to  the  line  on  which  they  are  to  be  used,  and  not  being  good  on 
any  line  except  the  one  indicated,  and  a  passenger,  who  is  familiar  with  this 


PAS8XNGEB8 — 6TBEET  0AB8 — TRANSFER  CHECKS.       387 

practioe,  receives,  by  the  mistake  of  the  conductor  of  a  car  on  which  he  has 
ridden,  withoat  reading  it,  a  wrong  transfer  check,  which,  upon  presenta- 
tion to  the  conductor  of  a  car  on  the  second  line,  is  declined  on  that  ground, 
the  passenger  cannot,  after  having  refused  to  pay  his  fare  to  the  second  con* 
ductor  and  been  by  him  expelled  from  the  car,  maintain  an  action  against 
the  corporation  for  such  expulsion. 

ToBT  for  being  expelled  from  one  of  the  defendant's  cars. 
Trial  in  the  Superior  Court,  without  a  jury,  before  Colbum,  J., 
who  reported  the  case  for  the  determination  of  this  court,  in  sub- 
stance as  follows : 

The  defendant  is  a  common  carrier  of  passengers,  for  hire,  own* 
ing  lines  of  street  cars  between  South  Boston  and  Boston  proper, 
and,  among  others,  one  running  over  Federal  Street  Bridge,  be- 
tween Boston  and  City  Point  in  South  Boston  by  what  is  called 
the  Bay  View  route,  and  another  runninff  over  Dover  Street 
Bridge  between  Boston  and  said  City  Point  oy  way  of  Broadway. 
None  of  the  Dover  Street  cars  ran  over  the  Bay  View  route,  and 
none  of  the  Bay  View  cars  run  over  Dover  Street.  "When  a  pas- 
senger on  the  Bay  View  line  wishes  to  enter  the  city  by  way  of 
Dover  Street,  it  is  the  practice  of  the  defendant,  after  he  has  paid 
his  fare  and  arrived  at  the  proper  place  for  changing  cars,  to  ffive 
him  a  check,  which  states  that  it  is  good,  only  on  the  day  of  its 
date,  for  one  continuous  ride,  for  Bay  View  passengers,  from  Dor- 
chester Avenue  to  the  Providence  Depot.  When  a  passenger  on 
the  Dover  Street  line  wishes  to  go  to  some  place  in  South  Boston 
on  the  Bay  View  line,  it  is  the  practice,  after  he  has  paid  his  fare 
and  arrived  at  the  proper  place  for  changing  cars,  for  the  defend- 
ant to  give  him  a  check,  which  states  that  it^  is  good,  only  on  the 
day  of  its  date,  for  one  continuous  ride  from  Dorchester  Avenue 
to  City  Point  via  Bay  View.  The  upper  left  quarter  and  the 
lower  right  quarter  of  the  first  mentioned  checks  are  colored  red, 
and  the  corresponding  quarters  of  the  other  checks  are  colored 
yellow.  The  plaintiff  was  familiar  with  the  practice  above  men- 
tioned, and  haa  received  and  used  such  checks,  but  had  never  read 
them,  thoueh  able  to  read,  and  had  never  noticed  the  difference  in 
the  color  of  the  checks. 

In  the  afternoon  of  May  15, 1881,  the  plaintiff  entered  one  of 
the  Bay  View  cars  of  the  defendant  at  the  corner  of  Eighth  Street 
and  Dorchester  Street  in  South  Boston,- intending  to  go  to  the 
comer  of  Dover  Street  and  Washington  Street  in  K>6ton,  and 
thence  over  the  Metropolitan  Horse  Kailroad  to  some  point  on 
that  line.  He  paid  his  fare  on  the  defendant  road,  and  also  sufScient 
to  pay  for  a  transfer  check  to  the  Metropolitan  road,  which  he  re- 
oeived  in  due  form,.  He  told  the  conductor  that  he  wished  for  a 
check  to  take  him  over  the  Dover  Street  line,  which  the  conductor 
promised  to  give  him  when  they  arrived  at  the  proper  place  for 
changing  cars.    At  the  corner  of  Dorchester  Avenue  and  Broad- 
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way  he  left  said  car,  and,  as  he  left,  the  conductor  handed  him  the 
last-named  check,  by  mistake,  in  place  of  the  first-named.  After 
waiting  a  short  time,  a  Dover  Street  car  came  along,  which  he 
entered,  and  rode  as  far  as  the  bridge,  when  the  conductor  of  the 
car  came  for  his  fare,  and  he  tendered  him  said  check.  The  con- 
ductor refused  to  accept  it  f though  the  plaintiff  informed  him  of 
the  circumstances  under  which' he  received  it,  as  above  stated),  and 
required  him  to  pay  a  fare  or  leave  the  car.  The  plaintiff  refused 
to  pay  a  fare,  and  was  forced  by  said  conductor  to  leave  the  car. 
No  unnecessaiy  force  was  used. 

Upon  these  facts,  the  judge  ruled  that  the  plaintiff  was  not  en- 
titlea  to  maintain  his  action,  and  found  for  the  defendant: 

W.  Howland  for  the  plaintiff. 

J.  Cw  Davis,  for  the  defendant,  cited  Townsend  v.  New  York 
Central  &  Hudson  River  R.  R.,  56  N.  T.  296;  Weaver  v.  Rome, 
Watertown  ife  Ogdensburg  R  R.,  3  Th.  &  C.  270 ;  Petrie  v.  Penn- 
sylvania  R.  R.,  13  Vroom,  449 ;  Frederick  v.  Marquette,  Hough- 
ton &  Ontonagon  R.  R.,  37  Mich.  342;  Chicago,  jBurlington  & 
Quincy  R.  R.  v.  Griffin,  68  111.  499;  Shelton  v.  Lake  Shore  & 
Michigan  Southern  Ry.,  29  Ohio  St.  214 ;  Yorton  v.  Milwaukee, 
Lake  Shore  &  Western  Ry.,  64  Wis.  234. 

C.  Allen,  J. — It  mav  b&  assumed,  as  the  view  most  favorable  to 
the  plaintiff,  that  the  defendant  was  bound  b^  an  implied  contract 
to  give  him  a  check  showing  that  he  was  entitled  to  travel  in  the 
second  car,  and  that  it  failed  to  do  so;  in  consequence  of  which  he 
was  forced  to  leave  the  second  car.  It  does  not  appear  that  the 
defendant  had  any  rule  requiring  conductors  to  eject  passengeiB 
under  such  circumstances.  We  may,  however,  take  notice  of  the 
fact  that  it  is  usual  for  passengers  to  provide  themselves  with 
tickets  or  checks,  showing  their  right  to  transportation,  or  else  to 
pay  their  fare  in  money.  It  was  the  practice  for  passengers  on 
the  defendant's  road  to  receive  and  use  such  checks ;  and  the  plain- 
tiff intended  to  conform  to  this  practice. 

The  conductor  of  a  street  railway  car  cannot  reasonably  be  re- 
quired to  take  the  mere  word  of  a  passenger  that  he  is  entitled  to 
be  carried  by  reason  of  having  paid  a  fare  to  the  conductor  of  an- 
other car ;  or  even  to  receive  and  decide  upon  the  verbal  state- 
ments of  others  as  to  the  fact.  The  conductor  has  other  duties  to 
Serform,  and  it  would  often  be  impossible  for  him  to  ascertain  and 
ecide  upon  the  n^ht  of  the  passenger,  except  in  the  usual,  simple 
and  direct  way.  The  checks  used  upon  the  defendant's  road  were 
transferable,  and  a  proper  check,  when  given,  might  be  lost  or 
stolen,  or  delivered  to  some  other  person.  It  is  no  great  hardship 
upon  the  passenger  to  put  upon  nim  the  duty  of  seeing  to  it,  in 
the  first  instance,  that  he  receives  and  presents  to  the  conductor 
the  proper  ticket  or  check ;  or,  if  he  fails  to  do  this,  to  leave  him 
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to  his  remedy  against  the  company  for  a  breach  of  its  contract. 
Otherwise,  the  conductor  must  investigate  and  determine  the  qaes- 
tion,  as  best  he  can,  while  the  car  is  on  its  passage.  The  circum- 
stances would  not  be  favorable  for  a  correct  decision  in  a  doubtful 
case.  A  wrong  decision  in  favor  of  the  passenger  would  usually 
leave  the  company  without  remedy  for  the  fare.  The  passenger 
disappears  at  tiie  end  of  the  trip ;  and,  even  if  it  should  be  ascer- 
tained by  subsequent  inquiry  that  he  had  obtained  his  passage 
fraudulently,  the  legal  remedy  against  him  would  be  futile.  A 
railroad  company  is  not  expected  to  give  credit  for  the  payment  of 
a  single  fare.  A  wrong  decision  against  the  passenger,  on  the 
other  hand,  would  subject  the  company  to  liability  in  an  action  at 
law,  and  peihaps  with  substantial  damages.  The  practical  result 
would  be,  either  that  the  railroad  company  would  find  itself  obliged 
in  common  prudence  to  carry  every  passenger  who  should  claim  a 
right  to  ride  in  its  car/s,  and  thus  to. submit  to  frequent  frauds,  or 
else,  in  order  to  avoid  jthis  wrong,  to  make  such  stringent  rules  as 
greatly  to  incommode  the  public,  and  deprive  them  of  the  facilities 
of  transfer  from  one  line  to  another,  which  they  now  enjoy. 

It  is  a  reasonable  practice  to  require  a  passenger  to  pay  his  fare, 
or  to  show  a  ticket,  check  or  pass ;  and,  in  view  of  the  difiiculties 
above  alluded  to,  it  would  be  unreasonable  to  hold  that  a  passenger, 
without  such  evidence  of  his  right  to  be  carried,  might  forcibly  re- 
tain his  seat  in  a  car,  upon  his  mere  statem^t  that  he  is  entitled 
to  a  passage.  If  the  company  has  agreed  to  furnish  him  with  a 
proper  ticket,  and  has  failed  to  do  so,  ne  is  not  at  liberty  to  assert 
and  maintain  by  force  his  rights  under  that  contract;  but  he  is 
bound  to  yield,  for  the  time  bein^,  to  the  reasonable  practice  and 
requirements  of  the  company,  and  enforce  his  rights  in  a  more  ap- 
propriate way.  It  is  easy  to  perceive  that,  in  a  moment  of  irrita- 
tion or  excitement,  it  maybe  unpleasant  to  a  passenger  who  has 
once  paid  to  submit  to  an  additional  exaction.  But,  unless  the  law 
holds  him  to  do  this,  there  arises  at  once  a  conflict  of  rights.  His 
right  to  transportation  is  no  greater  than  the  right  and  duty  of  the 
conductor  to  enforce  reasonable  rnles,  and  to  conform  to  reasonable 
and  settled  customs  and  practices,  in  order  to  prevent  the  company 
from  being  defrauded ;  and  a  forcible  collision  might  ensue. 
The  two  supposed  rights  are  in  fact  inconsistent  with  each  other. 
If  the  passenger  has  an  absolute  right  to  be  carried,  the  conductor 
can  have  no  right  to  require  the  production  of  a  ticket  or  the  pay- 
ment of  fare.  It  is  more  reasonable  to  hold  that,  for  the  time 
being,  the  passenger  must  bear  the  burden  which  results  from  his 
failure  to  have  a  proper  ticket.  It  follows  that  the  plaintiff  was 
where  he  had  no  right  to  be,  af te^  his  refusal  to  pay  a  fare,  and 
that  he  might  properly  be  ejected  from  the  car. 

This  decision  is  in  accordance  with  the  principle  of  the  decisions 
in  several  other  States,  as  shown  by  the  cases  cited  for  the  defend- 
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ant ;  and  no  case  has  been  brought  to  onr  attention  holding  the 
contrary. 

Judgment  for  the  defendant. 

Expulsion  of  Pattangert.— Ab  to  the  right  to  expel  Dassengers  from 
railroad  trains,  see  generally  Louisville,  C.  &  L.  R.  Co.  «.  SolliYan,  and  note, 
infra. 
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V. 

Sullivan. 

(Adwmee  Ckm,  Kentucky.    Feb.  28, 188i.) 

• 

Railroad  companies  may  rifl[htf ally  eject  from  their  trains  any  one  who  re- 
fuses to  pay  his  fare,  but  m  the  exercise  of  this  right  due  regard  must  be  had 
to  the  physical  condition  at  the  time  of  the  person  so  ejected,  and  if  he  is 
drunk,  he  is  not  to  be  put  off  in  such  place  as  would,  on  account  of  his  con- 
dition, endanger  his  li&  or  health. 

An  assignment  of  error  that  appellant  was  not  allowed  to  prove  certsin 
facts  is  insufficient  unless  it  is  also  alleged  that  a  witness  would  have  slated 
those  facts. 

Appeal  from  Oldham  Circuit  Court 
Bamett,  French  &  Harwood  for  appeUant. 
Bullock  &  Beckham  for  appellee. 

LswiB,  J. — This  is  an  action  by  appellee  to  recover  damages  for 
personal  injuries  sustained  on  account  of  being  unlawfully,  wrong- 
fully, and  by  the  gross  negligence  of  the  conductor  of  appellanris 
train  of  cars,  ejected  therefrom  and  exposed  to  freezing  weather 
while  in  a  helpless  condition. 

From  the  evidence  it  appears  that  appellant,  on  the  day  he  was 
ejected  from  the  train,  wnich  was  the  25th  of  December,  walked 
from  Cropper's  Station,  on  the  line  of  appellant's  road,  where  be 
was  staying  temporarily,  to  Christiansburg,  another  station,  where 
he  obtained  whisky,  and,  as  the  evidence  satisfactorily  shows, 
became  so  intoxicated  as  to  stagger  when  walking,  and  was  in  that 
condition  when  between  three  and  four  o'clock  in  the  afternoon 
he  got  on  the  train  for  the  purpose  of  returning  to  the  first-named 
station,  distant  two  and  one  half  miles.  That  when  the  train  had 
gone  between  one  half  and  three  fourths  of  a  mile*  he  was  ap- 
proached by  the  conductor  in  the  baggage  car,  where  he  had  im- 
properly gone,  and  requested  to  pay  his  fare,  which  was  twenty- 
five  cents,  and  refusing,  or  as  he  says,  being  unable  to  do  so,  the 
train  was  stopped,  and  he  was  compelled  to  leave  it.  He  states 
that  when  he  stepped  from  the  car  he  fell  down  upon  the  snow, 
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which  other  witnesses  testify  was  at  the  time  eight  or  ten  inches 
deep,  and  remained  there  uiltil  next  morning,  not  remembering 
what  occurred  in  the  mean  time.  There  is  some  conflict  in  the 
testimony  as  to  the  precise  place  the  train  left  him,  and  also 
whether  he  was  at  the  time  standing  or  lying  down,  one  of  the 
witnesses,  a  brakeman,  testifying  that  he  was  standing  and  said  to 
him,  "  Yon  can  kill  me  if  yon  like."  But  about  one  hour  and  a 
half  afterwards,  near  the  time  for  the  train  goins  towards  Chris- 
tiansburff  to  pass,  and  about  two  hundred  and  fiit^  yards  towards 
Croppers  from  the  place  where  the  conductor  testifies  he  was  put 
ofE  the  train,  he  was  discovered  by  one  of  the  witnesses  lying 
across  the  track  helpless  and  nearly  unconscious,  with  a  quart 
bottle  nearly  full  of  whisky,  who  pulled  him  off  the  track,  but 
being  unable  to  remove  him  from  the  place  left  him. 

By  reason  of  his  exposure  for  such  length  of  time  to  the  cold 
weather,  the  temperature  of  which  was,  as  stated  hj  several  wit- 
nesses, between  eight  and  ten  degrees  below  zero,  his  feet,  hands, 
shoulder,  and  parts  of  his  legs  and  of  one  arm  were  frozen,  caus- 
ing intense  sunering  and  confinement  for  several  months,  and  the 
necessary  amputation  of  his  toes,  several  of  his  fingers,  and  part  of 
his  heel. 

Judgment  having  been  rendered  in  accordance  with  the  verdict 
of  the  jury  for  five  thousand  dollars,  the  railroad  company  has  ap- 
pealed and  assign  various  errors. 

One  of  the  grounds  for  a  new  trial  was  that  the  damages  assessed 
by  the  jury  are  excessive,  and  appear  to  have  been  given  under  the 
influence  of  prejudice. 

As  this  ground  is  not  assigned  as  an  error  it  cannot  be  con- 
sidered on  this  appeal.  Nor  can  we  consider  the  fourth  assign- 
ment, which  is  that  the  court  erred  in  overruling  the  motion  for 
a  new  trial.  For  as  has  been  heretofore  held,  it  is  too  general  to 
raise  any  question  for  decision. 

The  first  error  assigned  is  that  the  court  improperly  excluded 
evidence  as  set  forth  in  Xhe  grounds  for  a  new  tnal. 

The  first  of  the  grounds  thus  in  general  terms  referred  to  in  the 
assignment  is,  that  appellant  was  not  permitted  to  prove  by  the 
conductor  that  he  would  not  have  put  appellee  oflE  the  train  if  he 
had  known  he  could  not  walk,  or  was  mentally  or  physically  in  a 
helpless  condition. 

Even  if  the  evidence  had  been  relative  and  competent  it  cannot 
be  now  considered  by  this  court,  because  counsel  having  failed  to 
aver  that  the  witness  would  so  testify,  it  never  was  in  fact  passed 
on  by  the  lower  court. 

For  the  same  reason  this  court  cannot  consider  the  other 
ground  for  a  new  trial,  viz.:  That  the  court  refused  to  allow 
appellant  to  prove  by  appellee  that  he  was  a  dissipated  man,  and 
toat  he  was  in  the  habit  of  or  frequently  laid  out  all  night. 
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The  second  assignment,  is  that  the  conrt  erred  in  refusing  to 
render  a  judgment  for  defendant  upon  the  special  verdicts  of  the 

As  this  as  well  as  the  third  assignment  which  refers  to  the 
action  of  the  court  in  giving  and  refusing  instructions  to  the  jury, 
involved  the  question  of  appellee's  right  to  maintain  the  action  at 
all,  we  will  consider  them  together.. 

Instruction  No.  1,  given  at  the  instance  of  appellee,  is  as  fol- 
lows :  ^^  Although  the  jurv  may  believe  from  the  evidence  that 
plaintiff  got  on  defendant's  cars  to  go  from  Christiansbnrg  to 
Cropper's  Station,  and  that  he  had  no  ticket,  and  when  his  fare 
was  demanded  he  said  he  had  no  money,  and  neither  paid  his  fare 
nor  delivered  to  the  conductor  a  ticket,  yet  if  tney  further 
believe  from  the  evidence  that  he  was  then  in  such  a  state  of 
intoxication  as  to  render  him  mentally  or  physicallv  incapable  of 
taking  care  of  himself,  and  he  was  then  in  such  a  helpless  condi- 
tion tliat  to  put  him  off  said  train  would  necessarily  expose  him  to 
death,  or  great  danger  of  being  frozen,  and  that  defendant's  agents 
in  charge  of  said  train  at  the  time  knew  plaintiff's  helpless  con- 
dition, and  the  danger  he  would  be  exposed  to,  being  then  and 
there  ejected  from  said  train,  then  they  should  find  for  plaintiff 
such  compensatory  damages  as  he  may  have  sustained  thereby  as 
were  the  necessary  and  proximate  results  of  his  having  been  put 
off  the  train,  not  exceeding  $25,000." 

Two  instructions  were  asked  by  appellant,  but  as  one  of  them 
was  given  so  modified  as  to  harmonize  with  the  one  given  at  the 
instance  of  appellee,  and  the '  one  refused  is  the  reverse  of  it,  we 
need  not  quote  them. 

The  following  facts  were  found  by  special  verdicts  of  the  jury : 

1.  That  though  requested,  appellant,  while  on  the  train,  refused 
to  either  pay  his  fare  or  deliver  to  the  conductor  his  ticket. 

2.  He  was  at  the  time  intoxicated  and  in  such  a  helpless  con- 
dition as  to  be  incapable  of  takine  care  of  himself,  and  the  con- 
ductor knew  it  when  he  put  him  on. 

3.  The  conductor,  in  ejecting  him  from  the  train,  used  no  more 
force  than  was  necessary  for  that  purpose. 

From  the  facts  found  by  the  jury,  and  the  evidence  in  the  case, 
it  is  clear  that  even  slight  diligence  and  care  on  the  part  of  the 
conductor  would  have  enabled  hmi  to  prevent  the  injury  done  to 
appellant. 

It  is  clear  also  that  the  act  of  the  conductor  was  within  the 
8c6pe  and  in  the  course  of  his  genei'al  authority,  and  hence  ap- 
pellant must  be  held  responsible  for  whatever  liability  attaches 
thereto. 

It  bein^  thus  established  that  at  the  time  appellee  was  put  off 
the  train  he  was  himself  a  trespasser,  and  that  the  calamity  which 
befell  him  was  brought  on,  in  part  at  least,  by  his  own  conduct 
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in  getting  drunk,  the  question  that  arises  is  whether  the  act  of  the 
conductor  is  to  be  held  in  kw,  as  it  is  in  fact,  gross  negligence  for 
which  appellant  may  be  lield  liable. 

The  right  generally  of  railroad  companies  to  put.  ofE  their 
trains  persons  who  refuse  to  pay  their  lare  when  requested  by 
the  conductor  may  be  conceded.  But  does  it  follow  that  this 
right  may  be  exercised  in  such  manner,  under  such  circumstances, 
or  a^inst  a  person  in  such  mental  or  physical  condition  as  that 
death  or  serious  bodily  harm  will  necessarily  or  even  probably 
result  from  putting  him  off  ? 

It  is  true  that  appellee  by  refusing  to  pay  his  fare  became 
technically  a  trespasser.  But  it  is  well  settled  that  a  party  may 
in  some  cases  recover  for  the  gross  negligence  of  another,  not- 
withstanding he  may  have  been  a  trespasser  upon  the  rights  of  the 
other  at  the  time  he  received  the  injury. 

"  Negligence  or  misconduct  on  the  part  of  the  plaintiff  does 
not  prevent  him  from  recovering  damages  in  those  cases  where 
his  negligence  or  misconduct  has  not  been  the  immediate  co- 
operating cause  of  the  injury  he  complains  of."  1  Addison  on 
xorts,  495.  The  rule  by  which  to  determine  the  right  of  recovery 
in  such  cases  is  that  when  the  negligence  of  the  defendant  is  the 
proximate  cause  of  the  injury,  bat  that  of  the  plaintiff  is  remote, 
consisting  of  some  act  or  omission  not  occurring  at  the  time  of  the 
injury,  the  action  can  be  maintained  although  the  plaintiff  is  not 
without  fault  himself.  Kerwhacker  v.  C,  C.  &  C.  R.  R.  Co., 
3  Ohio  St  172;  Isbel  v.  New  York  &  N.  H.  R.  Co.,  27  Conn. 
393.  And  by  this  court  it  has  been  repeatedly  held  that  although 
the  plaintiff  suing  for  an  injury  resulting  from  gross  negligence 
may  have  himself  been  guilty  of  negligence,  nevertheless,  if  the 
injury  might  have  been  avoided  by  the  proper  care  of  the 
defendant,  such  co-operating  negligence  of  the  plaintiff  will  not 
exonerate  the  defendant. 

In  the  able  opinion  delivered  in  a  leading  case  of  Isbel  v.  The 
New  York  &  N.  H.  R.  R.  Co.,  just  cited,  the  court  said :  "  A 
remote  fault  in  one  party  does  not,  of  course,  dispense  with  care 
in  the  other.  It  may  even  make  it  more  necessary  and  important 
if  thereby  a  calamitous  injury  can  be  avoided,  or  an  unavoidable 
calamity  essentially  mitigated.  Common  justice  and  common 
humanity,  to  say  nothing  of  law,  demands  this;  and  it  is  no 
answer  for  the  neglect  of  it  to  say  that  the  complainant  was  first 
in  the  wrong,  since  inattention  and  accidents  are  to  a  greater  or 
less  extent  incident  to  human  affairs.  Premature  remedies  must 
therefore  always  be  proportioned  to  the  case  in  its  peculiar  circum- 
stances— to  the  imminency  of  the  danger,  the  evil  to  be  avoided, 
and  the  means  at  hand  to  avoid  it.  And  herein  is  no  novel  or 
strange  doctritie  of  the  law,  it  is  as  old  as  the  moral  law  itself,  and 
is  laid  down  in  the  earliest  books  on  jurisprudence.    A  boy  enters 
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a  door  yard  to  find  his  ball  or  arrow,  or  to  look  at  a  flower  in  the 
ffarden ;  he  is  bitten  and  lacerated  hy  a  ridons  buU-dog ;  still  he 
IS  a  trespasser,  and  if  he  had  kept  away  would  have  received  no 
hurt.  Is  evertheless  is  not  the  owner  of  the  dog  liable  ?  A  per- 
son is  hunting  in  the  woods  of,  or  crossing  a  pasture  of,  his  neigh- 
bor and  is  wounded  by  a  concealed  gun.  Is  ne  in  such  case  rem- 
ediless because  he  is  there  without  consent!  Or  an  intoxicated 
man  is  lying  in  the  travelled  part  of  a  highway ;  helpless  if  not 
unconscious ;  must  I  not  use  care  to  avoid  him  t  May  I  say  that 
he  has  no  right  to  incumber  the  highway,  and  therefore  carelessly 
continue  my  progress  regardless  of  consequences  ?  Or  if  such  man 
has  taken  refii^  in  a  field  of  grass,  or  hedge  of  bushes;  may  the 
owner  of  the  iield,  knowing  the  fact,  continue  to  mow  on,  or  fdl 
trees  as  if  it  was  not  so?  Or  if  the  intoxicated  man  has  entered  a 
private  lane  or  by-wav,  and  will  be  run  over  if  the  owner  does  not 
stop  his  team,  which  is  passing  through  it,  must  he  not  stop  them! 
It  must  be  so  that  an  unnecessary  injury  negligently  inmcted  in 
these  and  kindred  cases  is  wrong  and  therefore  unlawful  If 
*  assailed,  a  man  may  do  what  is  necessary  to  defend  himself 
against  the  assault,  but  he  may  not  become  himself  the  assailant 
ue  may  defend  his  property,  but  he  may  not  in  doing  it  make 
use  of  unnecessary  violence,  and  cease  to  use  all  care  as  to  the 
injury  he  inflicts.  The  duties  which  men  owe  to  each  other  in 
society  are  mutual  and  reciprocal,  and  faulty  conduct  on  the  part 
of  another  never  absolves  one  from  their  obligations,  though  such 
conduct  may  materially  affect  the  application  of  the  rule  by  which 
this  duty  is  to  be  determined  in  the  particular  instance." 

The  principles  laid  down  and  the  illustrntions  given  in  the  opin- 
ion first  quoted  from  are  correct  and  applicable  to  this  case. 

In  the  case  of  Johnson  v.  the  C,  R.  I.  &  P.  R.  Co.,  58  Iowa, 
848,  the  plaintiff  was  removed  from  the  waiting-room  of  a  raO- 
road  station  by  the  agent  of  the  defendant.  His  shoulder  was 
dislocated  either  from  a  fall  from  the  door,  out  of  which  the  asent 
pushed  him,  or  by  a  fall  after  he  landed  on  the  platform.  The 
plaintiff  was  not  in  the  waiting-room  awaiting  an  outgoing  train  to 
take  passage,  or  for  any  other  purpose  for  which  a  waiting-room 
at  a  station  is  kept  open  to  the  public.  He  had  no  right  to  remain 
there  after  being  requested  by  the  a^nt  to  leave  it.  He  refused 
the  request  to  leave  before  any  violence  was  used  towards  him, 
and  was  drank  and  disorderly.  In  the  opinion  delivered  in  that 
case  the  court  said :  '^  The  rule  that  cai'riers  of  passengers  are 
liable  for  the  neglect  or  wrongful  acts  of  their  servants  or  em- 
ployees does  not  ^ways  depend  upon  the  fact  that  the  carrier  owes 
a  duty  or  is  under  some  obligations  to  the  party  injured.  When  a 
person  is  found  upon  a  train  who  refuses  to  pay  his  fare  the  com- 
pany owes  him  no  duty,  and  he  mav  be  removed ;  but  if  in  re- 
moving him  he  is  wrongfully  injured  by  personal  violence,  or  by 
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being  thrown  from  the  train  when  in  motion,  or  the  like,  he  may 
recover  from  the  company  for  his  ininries.  This  is  no  more  than 
the  application  of  the  ancient  rule  tnat  if  one  person  came  into 
the  dwelling-honse  of  another  without  right,  after  requesting  him 
to  depart,  and  his  refusal  to  comply  with  the  request  he  may  be 
removed  by  gently  laying  hands  upon  him  and  nsing  such  force  as 
IB  reasonably  necessary  to  effect  the  object.  But  if  excessive  force 
be  used,  the  action  is  a  wrongful  assault.'' 

The  case  of  Kline  v.  C.  P.  R.  R  Co.,  87  CaL  400,  was  where  a 
boj  got  upon  a  morning  train  as  it  passed  his  residence  with  intent 
to  enjoy  a  free  ride  for  a  short  distance.  The  conductor,  either  by 
threatening  or  pushing,  caused  him  to  fall  from  the  train  while  in 
motion,  and  a  car  wheel  to  run  over  his  leg,  crushing  it  so  as  to 
necessitate  amputation.  The  court  held  that  ^^the  conductor 
doubtless  had  tne  right  to  eject  him  by  force,  if  force  was  neces- 
sarv,  but  he  was  bound  to  exercise  the  right  with  ordinary  care 
and  prudence,  and  he  had  no  right  to  eject  him  under  circum- 
stances which  would  endanger  his  personal  safety.  If  the  train 
was  going  at  a  speed  which  would  render  it  unsafe  for  him  to 
leave  the  car,  it  was  the  duty  of  the  conductor,  if  determined  to 
put  him  off,  to  stop  or  slow  up  sufficiently  to  allow  him  to  descend 
m  safety,  by  the  exercise  of  reasonable  care  and  prudence  on  his 
part  ^though  his  entry  upon  the  car  was  a  trespass,  yet,  if  it 
was  an  accomplished  fact,  beiore  the  conductor  attempted  to  inter- 
fere, his  entry  did  not  directly  conduce  to  the  injury  which  he 
sustained,  but  was,  in  the  sense  of  the  rule  under  consideration, 
only  its  remote  cause,  and  did  not,  therefore,  absolve  the  conductor 
from  the  duty  of  observing  reasonable  care  and  prudence  in  put- 
tins  him  off  the  train. 

fii  the  case  of  Wigmire  v.  "Wolf,  52  Iowa,  533,  the  plaintiff's 
intestate,  Dunn,  was  an  habitual  frequenter  of  the  saloon  kept  by 
the  defendant,  who  sold  him  intoxicatiujg  liquor,  which  caused  him 
to  drink,  and  while  he  was  in  a  state  oi  helpless  intoxication,  the 
defendant  expelled  him  from  his  saloon  at  a  late  hour  of  the  night, 
and  Dunn,  oeing  thus  intoxicated,  died  of  cold  and  exposure. 
The  court  held :  "  If  it  should  be  conceded  that  Dunn  contributed 
to  his  death  by  drinking  until  he  became  drunk  and  unconscious, 
it  would  not  follow  that  the  plaintiff  would  not  be  entitled  to  re- 
cover. If  a  person  lies  down  upon  a  railroad  track  in  a  state  of 
helpless  intoxication,  the  company  will  not  be  justified  in  running 
a  train  over  him,  if  it  can  be  avoided  in  the  exercise  of  reasonable 
care.  If  after  the  company  should  be  guilty  of  negligence, 
whereby  the  exposed  person  should  be  injured,  the  negligence  of 
the  company  would  be  deemed  the  proximate  cause  of  the  injury. 
8o  if  the  defendant  negligently  subjected  Dunn  to  exposure  to  his 
injury,  knowing  that  he  was  unconscious,  or  even  helpless,  the  de- 
fendant cannot  escape  liability  on  account  of  Dunn's  negligenoe 
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prior  to  the  wrongful  acts,  whereby  Dana  was  sabjected  to  ezpo- 
Bore,  however  great  Dunn's  negligence  may  have  b^n  in  allowing 
himself  to  become  intoxicated." 

That  case  is  so  nearly  like  this  that  the  reasoning  which  may 
be  applied  to  one  is  applicable  to  the  other,  and  if  correct,  as  we 
believe  it  is,  it  must  be  I'egarded  decisive  of  the  question  involved 
here. 

If  in  defence  of  either  person  or  property  a  party  uses  more 
force  than  is  necessary,  the  defence  aegenerates  into  a^reesion, 
and  the  party  becomes  a  wi*ongdoer,  and  liable  for  the  unneceseaiy 
injury  inflicted,  whether  done  maliciously  or  negligently.  The 
language  of  the  law  is  molliter  manus  imposuit. 

We  do  not  understand  this  injunction  as  applying  merely  to  the 
character  of  weapons  that  may  oo  used  in  deience  of  the  person, 
or  the  degree  of  propelling  force  applied  in  removing  a  trespasser 
from  a  party's  premises.  But  it  is  intended  to  apply  and  govern 
as  to  the  manner,  the  circumstances  and  condition  of  the  parties  in 
which  the  right  to  protect  one's  person  or  property  may  be  exe^ 
cised.  Thus  force  might  be  applied  legally  to  a  strong  vieorons 
man,  when  the  danger  to  the  person  was  imminent,  or  the  value  of 
property  or  rights  threatened  or  invaded  great,  which  would 
become  -wanton  cruelty,  or  gross  negligence  in  the  case  of  a  child, 
imbecile  or  helpless  drunken  man. 

In  this  case,  if  the  evidence  and  the  special  findings  of  the  jury 
are  to  be  believed,  appellant's  agent  and  employee,  if  he  did  not 
use  more  actual  force  than  was  necessary  to  expel  appellee  from 
the  train,  did  use  it  under  circumstances  and  at  a  time  when  the 
consequences  ordinarily  would  be  as  injurious  as  when  in  an  at- 
tempt to  remove  a  trespasser  from  his  dwelling-house  the  owner 
should  shove  him  from  an  upper  story,  or  lead  him  into  a  pittfall 
or  well,  or  when  a  person  is  pushed  off  a  fast  moving  train.  In 
every  such  case  the  party  would  be  justly  chargeable  with  negli- 
gence, and  held  liable  therefor,  the  fault  or  negligence  of  the  pe^ 
son  injured  being  remote,  and  therefore  affording  no  defence  to  an 
action  brought  for  the  injury  resulting. 

Applying  these  principles,  which  are  in  accordance  with  the 
authorities  and  sustained  by  the  necessities  of  society  and  the 
analogies  of  the  law,  the  instruction  of  the  court  which  we  have 
quoted  was  right,  and  it  was  not  error  to  overrule  the  motion  to 
render  judgment  for  appellant  upon  the  findings  of  the  jury. 

The  judgment  is  affirmed. 

Right  to  Expel  Passenger  for  Non-Payment  of  Fare. — It  is  well  settled 
that  H  railroad  company  may  expel  from  its  trains  a  passenger  who  declines 
to  pay  his  fare.  Haley  e.  Chicago,  etc.,  R  Co.,  21  Iowa,  15;  Chicago,  etc,  R. 
Co.  e.  Boger,  1  Bradw.  App.  472;  O'Brien  e.  Boston,  etc.,  R.  Co.,  15  Gray,  20; 
Ohio,  etc.,  R  R  Co.  e.  Muhling,  80  III.  9;  Great  Western  R  Co.  v.  Miller,  19 
Mich.  305;  Lillis  e.  St.  Louis,  etc.,  R  R  Co.,  64  Mo.  464;  O'Brien  v,  N.  T. 
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Oeai.  A  H.  R.  R  Co.,  1  Am.  &  Eng.  R  R'  Cas.  259;  Garrott  o.  LouiBTille, 
etc.,  R.  Co.,  3  Am.  &  Eng.  R  R  Gas.  416;  Skillman  o.  Cincinnati,  etc.,  R 
Co.,  18Am.  &  Eng.  R  R  Cas.  81;  Bradshaw  o.  South  Boston  R.  R  Co., 
supra. 

Where  Expulsion  may  Take  Placet — Independent  of  statute,  there  is  no 
obligation  upon  the  part  of  a  railroad  company  to  expel  a  passenger  who 
refuses  to  pay  fare  at  a  station.  He  may  be  expelled  at  a  point  between 
atations.  A  wanton  injury  cannot,  however,  be  inflicted  in  thus  expelling 
him.  Haley «.  Chicago,  etc.,  R.  Co.,  31  Iowa,  15;  Great  Western  R.  Co.  «. 
Miller,  19  Mich.  805 ;  Fulton  o.  Grand  Trunk  R  Co.,  17  Upp.  Can.  Q.  B. 
428;  O'Brien  v.  New  York  C.  &  H.  R  R  Co.,  1  Am.  &  Eng.  R.  R  Cas. 
259;  Skillman  o.  Cincinnati,  S.  <&  C.  R  Co.,  18  Am.  &  Eng.  R  R  Cas.  81. 

Tretpassert. — Trespassers  may  be  expelled  anywhere,  provided  no  wanton 
injury  is  done  them.  Chicaffo,  etc.,  R  Co.  «.  Roger,  1  Bradw.  472;  Lillis  v. 
St.  Louis,  etc.,  R.  Co.,  64  Mo.  464. 

But  see  Chicago,  etc.,  R  Co.  e.  Roberts,  40  111.  508;  Chicago,  etc.,  R  Co. 
e.  Peacock,  48  III.  258. 

Measure  of  Damages^ — As  to  the  measure  of  damages  where  a  person  is 
ejected  from  a  train  at  any  place  other  than  a  regular  station.  Chicago, 
elc^  R  Co.  0.  Parks,  18  111.  460;  Terre  Haute  R  Co.  «.  Vanatta,  21  111.  188; 
Chicago,  etc.,  R  Co.  e.  Flagg,  48  m.  864;  Chicago,  etc.,  R  Co.  o.  Roberts, 
40  111.  508 ;  Chicago,  etc.,  R  Co.  v.  Peacock,  48  HI.  258 ;  Illinois,  etc.,  R 
Co.  e.  Johnson,  67  HI.  812;  Illinois,  etc.,  R  Co.  «.  Cunningham,  67111.  816; 
Indianapolis,  etc..  R.  Co.  o.  Milligan,  50  Ind.  892;  Toledo,  etc.,  R  Co.  e. 
McDonoogh,  58  Ind.  289;  Quigley  o.  Central  Pac.  R  Co.,  11  Nev.  850; 
Graham  e.  Pacific  R.  Co^  66  Mo.  586;  Huntsman  e.  Great  Western  R.  Co., 
20  Upp.  CaiL  Q.  B.  24;  L.  E.  &  W.  R  Co.  e.  Fixe,  11  Am.  &  Eng.  R  R 
Om.  100. 


Hbndebsoh 

V. 
liOTTISyiLLB,  ETC.,  H.  Oo. 

{Adtanee  Cbas,  U.  8.  CireuU  Court,  S.  D.  Louiriema.    April  9, 1884.) 

▲  railroad  company  is  not  responsible  for  the  loss  of  a  parcel  of  valuables 
earned  in  the  lumd  of  a  passenger,  falling  out  of  an  open  window  without 
any  fault  of  the  servants  of  the  company,  although  upon  notice  and  demand 
they  refused  to  stop  the  train  to  permit  the  recovery  of  the  lost  articlee  until 
it  sffiiTed  at  the  next  usual  and  advertised  station. 

O.  B.  Sansum  and  E.  Sanbonrin  for  plaintifL 
Bayne  &  Denegre  for  defendant. 

BiLLmos,  J. — ^The  petition  sets  forth  that  the  plaintiff  was  a 
passenger  upon  the  defendant's  road,  in  one  of  its  coaches  forming 
a  part  of  one  of  its  re^lar  trains,  which  'was  mn  by  a  conductor 
bv  it  appointed,  from  the  town  of  Pass  Christian  to  the  city  of 
if ew  Orleans,  and  lawfully  had  with  her  a  ^^  certain  leathern  ba^," 
which  contained  money,  diamonds  and  jewelry,  in  all  to  the  vafae 
of  $9875,  carrying  said  bag  in  her  hand ;  that  while  the  plainti£E 
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was  doeing  a  window  of  the  car  in  which  she  was  riding,  to  stop 
a  fierce  current  of  air  which  came  in  apon  her,  ^^  said  lewiem  hsat 
and  its  contents,  by  some  cause  unknown  to  the  plaintiff,  acci- 
dentally fell  from  her  hand  through  said  open  window  and  upon 
defendant's  road ;"  that  thereupon  the  plaintiff  communicated  to 
the  said  conductor  of  the  defendant's  the  loss  of  said  bag  and  the 
value  of  its  contents,  and  requested  him  to  stop  said  train  that  she 
might  recover  the  same,  which  he  refused  to  do,  but  carried  the 
phantiff  on  for  a  distance  of  three  miles  to  Bay  St.  Louis,  from 
which  place  she  dispatched  a  trusty  person  back  to  the  place  where 
said  bag  and  its  contents  were  dropped,  but  before  said  perBon 
could  arrive  at  said  place  the  said  bag  had  been  stolen  and  carried 
away,  whereby  the  plaintiff  lost  the  value  of  said  contents,  for 
which  the  plamtiff  prays  judgment. 

The  question  of  law  presented  is,  was  the  defendant,  who  was 
a  common  carrier  of  goods  and  persons,  to  wit,  a  railroad  company, 
responsible  for  the  loss  of  a  parcel  of  valuables  carried  in  the  hand 
of  a  passenger  falUng  out  of  an  open  window  without  any  fault  of 
the  carrier,  for  the  reason  that  upon  notice  and  demand  it  did  not 
stop  a  train  to  recover  the  parcel  until  the  train  arrived  at  one  of 
the  usual  and  advertised  stations. 

The  propositions  of  law  which  the  plaintiff  must  maintain  in 
order  to  allow  an  affirmative  answer  to  this  question  are  two.  1. 
That  the  plaintiff  had  a  right  to  take  into  the  car  with  her  the  bag 
and  its  contents,  and  to  carry  the  same  in  her  hand  or  in  some 
other  way  under  her  personal  supervision  and  in  her  personal  cus- 
tody ;  and  2.  That  the  defendants  entered  into  some  further  con- 
tract with  reference  to  the  carriage  and  safety  of  the  same  which 
involved  liability  in  case  of  loss  or  separation  without  fault  on  de- 
fendant's part,  from  the  plaintiff's  possession.  The  first  proposition 
is  correct ;  the  second  cannot  be  maintained.  The  plaintiff,  con- 
sidering the  well-known  habits  and  requirements  of  passengers  in 
the  United  States  at  this  day  had  an  undoubted  ri^ht  to  take  with 
her  her  jewelry  and  money  in  her  journey  from  her  summer  to 
her  winter  residence.  They  were  in  bulk  and  character  such  that 
they  could  be  taken  into  the  car  without  any  inconvenience  either 
to  me  defendants  or  the  other  passengers.  Indeed,  they  were  of 
such  bulk  and  character  as  to  altogether  escape  observation.  Bat 
this  was  simply  a  permission  ;  there  was  no  obligation,  except  as 
connected  with  the  carrying  of  the  plaintiff.  If  the  loss  had  arisen 
in  consequence  of  the  defendant's  failure,  diligently  and  with  proper 
skill  to  carry  the  plaintiff,  a  different  question  would  have  arisen. 
For  in  that  case  there  would  have  been  a  violation  of  a  contract 
and  the  sole  inquiry  would  have  been  as  to  whether  the  loss  of  the 
valuables  carried  in  the  hand  could  have  been  grounds  for  the 
recovery  of  dama^ce.  But  the  case  shows  that  the  plaintiff  was  in 
aU  thin^  80  faTas  elated  to  hemlf,  diligently  an^d  with  p«,per 
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skill,  transported  from  the  point  to  the  point  mentioned  in  her 
passage.  There  remains,  then,  the  question  whether  the  defend- 
ants assnme  any  responsibility  with  reference  to  the  valnables 
other  than  that  the  plaintiff  herself  should  be  carried,  and  that  the 
Yaluables  shonld  not  be  interfered  with  by  any  act  or  fault  of 
theirs.  This  contract  was  completely  perfoi-med.  Notwithstand- 
ing this  performance  the  plaintiff,  through  her  power  of  locomo- 
tion and  not  at  all  through  any  fault  or  act  of  defendant,  found 
herself  separated  from  her  valuables,  and  the  force  of  plaintiff's 
argument  was  that  the  defendant  was  under  obligation  to  stop  the 
train  to  enable  her  to  recover  them.  There  was  no  contract  to  do 
anything  at  all  toward  recovery,  unless  there  had  been  some  viola- 
tion of  the  understanding  to  carry,  and  there  had  been  none.  It 
is  as  if  the  plaintiff  had,  by  a  theft  or  other  casualty,  preceding 
her  jonmey  oeen  separated  from  these  same  valuables,  and  recog- 
nizing them  lying  on  the  defendant's  road,  insisted  that  the  con*- 
ductor  should  stop  the  train  in  order  to  allow  her  to  regain  them. 
The  appeal  was  to  a  party  who  was  under  no  legal  obligation  to 
aid  in  the  recapture,  and  stood  upon  grounds  of  kindness  and 
Christian  charity  to  be  decided  by  the  person  appealed  to  by  refer- 
ence to  moral  and  not  legal  considerations,  ana  if  refused  caused 
damnum  absque  injuria. 

In  all  the  actions  against  the  common  carrier  for  nonfeasance, 
whether  the  action  is  m  assumpsit  or  on  the  case,  the  gist  of  the 
action  is  the  neglect  to  perform  a  duty  which  is  created  and  meas- 
ured by  the  contract.  Beyond  or  outside  of  the  contract  the  car- 
rier is  under  no  greater  obligation  to  the  shipper  of  passengers 
than  is  the  rest  ox  the  community.  The  doctrine,  '^  Sic  utere  tuo 
ut  alienum  nou  Issdas,"  can  never  have  the  effect  to  transfer  from 
one  contracting  party  to  another  a  risk  of  injury  or  loss  which  had 
by  the  plain  words  or  unmiBtakable  implication  of  the  contract  it- 
self been  lodged.  In  such  a  case  the  party  who  had  assumed  the 
responsibility  must  bear  the  damage  or  loss.  Here  the  bag  and 
its  contents,  so  far  as  they  depended  upon  its  custody  and  location 
within  the  car,  were  by  the  contract  of  passage  to  be  retained  in 
the  care  of  the  plaintin,  and  any  disposition  oi  them  by  her  which 
turned  out  to  oe  unwise  or  simply  unfortunate  and  resulted  in 
loss,  concerned  the  plaintiff  alone.  So  far  as  relates  to  the  effect 
of  those  circumstances  set  forth  in  the  petition,  the  continuance 
of  plaintiff's  possession  of  the  bag  and  its  contents,  and  their 
restoration  to  ber  possession  idter  it  had  been  interrupted,  were 
matters  which  the  plaintiff  herself  undertook  to  care  for  to  the 
exclusion  of  responsibility  on  the  part  of  defendant.  In  this  re- 
spect the  defendant  violated  no  obngation,  for  none  existed. 

The  exception  must  be  maintained  and  the  petition  dismissed. 

Railroad  Compatiytiot  Liable  as  Common  Carrier  for  Baggas;o  In  Pas- 
isnger't  Custodyt — The  law  seems  to  be  well  settled  that  a  lailroad  com- 
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pany  cannot  be  held  liable  as  a  common  carrier  for  hand  baggage  in  the 
personal  custody  of  a  passenger.  Talley  o.  Great  Western  R  Co.,  L.  R.  6 
0.  P.  44;  Bergheim  v.  Great  Eastern  R  R  Co.,  17  Am.  L.  Reg.  779;  Gleaaon 
D,  Goodrich  Trans.  Co.,  32  Wise.  85;  Elinsley  «.  Lake  Shore,  etc.,  R.  Co.,  19 
Alb.  L.  J.  113;  American  Steamship  Co.  «.  Bryan,  88  Pa.  St.  446;  Tower  e. 
Utica,  etc.,  R  Co.,  7  Hill,  47;  Weeks  t>.  New  York,  etc.,  R  Co.,  72  N.  Y. 
60;  Abbott  v.  Bradstreet,  65  Me.  530;  Clark  «.  Bums,  118  Mass.  275;  The 
R.  E.  Lee,  2  Abb.  C.  Ct.  49;  Williams  «.  Keokuk,  etc..  Packet  Co.,  8  Cent. 
L.  J.  400;  Del  Valle  o.  Steamer  Richmond,  27  La.  Ann.  90;  Steamboat 
CrysUl  Palace  v.  Vanderpool,  16  B.  Monr.  302;  Cohen  o.  Frost,  2  Duer,  385. 

When  Discharged  from  Liability. — But  in  order  to  relieve  the  company 
from  liability  it  must  distinctlv  appear  that  the  passenger  has  assumed 
custody  of  the  article  in  question.  Le  Conteur  «.  London,  etc.,  Ry.  Co., 
L.  R.  1  Q.  B.  54 ;  Macklin  o.  New  Jersey  Steamboat  Co.,  7  Abb.  Pr.  (N.  S.) 
320;  Mudgett  o.  Bay  State  Steamboat,  1  Daly,  151;  Oore  e.  Norwich,  etc, 
Transp.  Co.,  2  Daly,  254;  Walsh  o.  Steamboat  H.  M.  Wright,  1  NewL  Adm. 
494;  Richards  o.  London,  etc.,  R  Co.,  7  C.  B.  389. 

Liable  for  Negligence. — In  any  event  a  railroad  company  is  responsible 
for  any  negligence  on  the  part  of  its  servants  occasioning  a  loss,  though  the 
property  was  in  the  exclusive  custody  of  the  passenger.  Kinsley  e.  Lake 
Shore,  etc.,  R  Co.,  125  Mass.  54 ;  Williams  e.  Keokuk,  etc.,  R  Co.,  8  Cent. 
L.  J.  400;  American  Steamship  Co.  «.  Bryan,  88  Pa.  St.  446. 

Jewelry  and  Precious  Stones  not  Baggage. — Jewelry  and  precious  stones 
of  large  value  are  not  accounted  as  personal  baggage.  Steers  «.  Liverpool, 
etc.,  R  Co.,  57  N.  Y.  1;  Bell  o.  Drew,  1  E.  D.  Smith,  59;  Cincinnati  R  Col 
e.  Marcus,  38  111.  219;  Cadwallader  e.  Grand  Trunk  R  Co.,  9  Lower  Can. 
Rep.  169;  Michigan,  etc.,  R  Co.  «.  Carrow,  73  111.  348;  Nevins  e.  Bay  State 
Steamboat  Co.,  4  Bosw.  225;  The  Ionic,  5  Blatchf.  538;  Walsh  e.  Steamer 
H.  M.  Wright,  1  Newl.  Adm.  494;  Torpey  e.  Williams,  8  Daly,  162;  HULoiaa 
e.  HoUaday,  1  Woolw.  365. 
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V. 

Chbebem  AN  et  al. 

(Adnanee  0am,  Colorado.    May  2,  1884.) 

Where  the  articles  of  incorporation  of  an  intended  company  declare  that 
the  purpose  of  the  company  is  to  locate,  build,  own  and  maintain  a  union 
depot  for  railroads,  and  to  locate,  build,  own  and  maintain  as  many  differ- 
ent lines  of  railroad  from  said  depot  as  may  be  necessary  for  the  use  and 
accommodation  of  different  railroad  companies,  said  articles  will  not  be 
held  to  intend  to  create  a  regular  railroad  company. 

A  substantial  compliance  with  the  provisions  of  the  general  law  is  an 
essential  prerequisite  to  the  creation  of  a  private  corporation,  and  a  failure 
to  do  so,  m  any  material  particular,  is  ground  for  the  impeachment  of  cor- 
porate existence. 

Where  a  statute  provides  that  a  corporation  shall  not  exist  to  exceed 
20  years,  but  the  articles  of  incorporation  provide  for  an  existence  of  60 
years,  hM^  that  the  corporation  may  exist  for  20  years. 
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It  is  not  necesiary  that  the  acknowledgment  of  articles  of  incorporation 
should  show  that  the  persons  acknowledging  were  personally  known  to  the 
acknowledging  officer  to  be  the  persons  who  executed  the  articles. 

Ebbob  to  the  District  Court  of  Arapahoe  County. 
W.  A.  Hardenbrook  ,and  J.  A.  J.  Paget  for  plaintiffs  in  error. 
6.  M.  Dunn,  Teller  &  Orahood,  B.  M.  Hughes,  and  C.  J. 
Haghes,  for  defendants  in  error. 

Helm,  J. — Kelators,  in  the  name  of  the  people,  seek  by  an 
action  in  the  nature  of  quo  warranto  to  du'ectly  challenge  the 
corporate  existence  of  "  Tlie  Union  Depot  &  R.  R.  Co."  Their 
theory  is  that  respondents,  under  that  name,  wrongfully  usurped 
the  privileges  ana  franchises  of  a  corporation ;  that  respondent's 
attempted  organization  of  the  company  was  void  ab  initio,  by  rea- 
^n  of  a  failure  to  comply  with  the  precedent  requirements  of  our 

meral  incorporation  act.  The  action  is  brought  under  chapter 
18  of  the  Code  of  1888. 

It  is  somewhat  doubtf nl  if  relators  are  in  position  to  maintain 
the  same  in  the  name  of  the  people  or  otherwise,  giving  the  code 
provisions  the  interpretation  most  favorable  to  them.  But  "ve 
prefer  to  base  our  determination  of  this  proceeding  in  error  upon 
other  grounds.  Some  doubt  seems  to  exist  in  the  minds  of  coun- 
Bel  as  to  the  purposes  for  wLich  the  corporation  was  attempted  to 
be  organized.  Tiiis  uncertainty  grows  out  of  the  language  used 
in  the  articles  of  incorporation.  Respondents  therein  declare 
their  intention  to  create  a  company  "  for  the  purpose  of  locating, 
building,  owning,  and  maintaining  a  union  depot  for  railroads  m 
the  city  of  Denver,  Arapahoe  county,  in  said  State,  and  for  the 
location,  building,  owning,  and  maintaining  as  many  different  lines 
of  railroad  from  said  depot  to  the  exterior  boundaries  of  the  city 
of  Denver  as  may  be  necessary  for  the  accommodation  and  use  of 
the  different  railroad  companies  making  said  city  a  point  of  deliv- 
ery for  freight  and  passengers." 

"Does  this  language  indicate  an  attempt  to  create  an  ordinary 
railroad  company  under  our  laws?  We  think  not.  The  primary 
and  principal  design  evidently  was  to  build  and  maintain  a  union 
depot.  Various  lines  of  railroad  extended  to  the  city ;  they  came 
in  from  different  directions,  and  discharged  freight  and  passengers 
at  different  points.  To  successfully  ^^  maintain"  a  union  depot, 
and  thereby  accomplish  the  purpose  of  the  enterprise,  it  was  of 
course  necessary  to  connect  tne  same  with  the  several  termini  of 
the  roads  within  the  city.  Incidqntal,  therefore,  to  the  main 
adventure,  was  the  construction  and  keeping  in  repair  of  lines 
of  track  to  make  these  connections.  Had  the  articles  of  incorpora- 
tion announced  a  purpose  to  build  and  maintain  a  union  depot,  and 
connect  the  same  by  Uues  of  track  with  the  different  railroads 
16  A.  a?  B.  R.  Ois.— 96 
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centering  in  Denver,  the  same  intention  would  in  onr  judgment 
have  been  expressed,  and  the  same  end  attained.  The  language 
of  the  articles  expressly  excludes  the  idea  that  the  Union  Depot 
Company  intended  to  operate  the  "lines  of  railroad"  thev  con- 
fitrncted ;  for  these  lines  were  to  be  bnilt  and  maintained  tor  the 
accommodation  and  use  of  the  different  railroads,  etc.  It  is  safe 
to  say  that  the  legislature,  in  the  portion  of  the  incorporation  act 
above  mentioned,  were  not  providing  for  such  incidental  aids  to 
another  enterprise  as  this ;  and  it  is  also  a  fair  conclusion  from  the 
language  used,  and  the  evident  purpose  expressed  in  the  articles 
of  mcorporation^  that  respondents  had  no  intention  of  engaging  in 
the  business  of  constructing  or  operating  a  railroad  under  said 
statute.  It  is  true  that  the  word  "railroad"  is  used  in  the  cor- 
porate name,  and  the  term  of  existence  is  fixed  at  50  years ;  it  is 
also  true  that  by  the  substituted  articles  of  incorporation  the  num- 
ber of  incorporators  was  increased  from  four  to  five.  These  facts 
would  cast  some  doubt  upon  the  subject  if  there  was  room  for 
uncertainty ;  but,  as  above  indicated,  we  think  there  is  no  ground 
for  reasonable  doubt  as  to  what  respondents^  purposes  really  were, 
and  it  is  unnecessary  for  us  to  speculate  upon  their  reasons  for 
preparing  the  articles  of  incorporation  in  the  manner  .they  did. 

The  conclusion  that  they  were  not  attempting  to  engage  in  a 
railroad  enterprise  disposes  of  many  of  the  objections  preeented 
by  relatora;  it  also  greatly  simplines  our  consideration  of  the 
remaining  questions.  An  attempt  was  made  by  respondents  to 
organize  an  ordinary  private  corporation  for  a  lawful  purpose  un- 
der our  statutes  authorizing  the  same.  Did  they  succeed?  As 
already  suggested,  the  grounds  of  attack  relied  upon  in  this  case 
are  errors  in  the  attempt  to  comply  with  the  specific  requirements 
of  the  statute  in  creating  the  corporations.  No  effort  is  made  to 
have  a  forfeiture  of  its  franchises  declared  on  account  of  acts  or 
omissions  occurring  subsequent  to  its  or^nization.  We  have  no 
doubt  but  that  in  this  State  a  substantial  compliance  with  the 
provisions  of  the  genei-al  law  is  an  essential  prerequisite  to  the 
creation  of  a  private  corporation,  and  that  a  failure  to  comply, 
therewith  in  any  material  particular  is  ground  for  the  impeach- 
ment of  corporate  existence,  in  an  appropriate  proceeding  prose- 
cuted by  the  proper  authority. 

Twelve  different  alleged  defects  are  named  and  discussed  at 
length  in  the  briefs.  Many  of  these,  however,  are  already  dis- 
posed of,  and  we  only  deem  it  important  to  consider  two  of  the 
remainder. 

Was  the  fact  that  the  articles  of  incorporation  provide  for  an 

existence  of  50  years  fatal  ?    Section  238  of  the  General  Statutes 

requires  that  these  articles  shall  state,  among  other  things,  ^'the 

•  term  of  existence,  not  to  exceed  twenty  years."    The  defect  here 

suggested  is  not  an  omission  to  insert  something  required.    Be- 


ORGANIZATION — UNION  DEPOT  00.  403 

spondentfi  comply  with  the  statutes  bj  declaring  the  term  of  exist- 
ence. As  to  tne  length  of  this  term  they  ask  more  than  the  law 
allows.  In  the  face  of  a  restriction  to  20  years  they  assume  the 
right  to  act  for  50.  This  statutory  provision  as  to  time  may,  we 
think,  properly  be  regarded  as  a  limitation  ;  and  we  are  of  opinion 
that  the  irregularity  is  not  such  a  non-compliance  with  law  as 
operated  to  prevent  the  corpomtion  from  coming  into  existence. 
It  cannot  without  renewal  live  for  50  yeai^s ;  but,  so  far  as  this 
objection  is  concerned,  it  may  exercise  the  rights  and  privileges  of 
a  corporation  in  carrying  on  the  business  intended  for  the  period 
of  20  yeai-s. 

Was  there  a  fatal  defect  in  the  certificate  of  acknowledgment 
of  the  articles  of  incorporation  ?    This  certificate  is  as  follows : 

"  State  of  Colorado,  Arapahoe  county,  ss. :  I,  William  B.  Teb- 
bets,  a  notary  public  within  and  for  the  county  of  Arapahoe  and 
State  of  Colorado,  do  hereby  certify  that  on  the  twenty-iourth  day 
of  November,  a.d.  1879,  personally  appeared  before  me  the  per-  i 

sons  whose  names  are  signed  to  the  foregoing  articles  of  associa- 
tion, namely,  Walter  S.  Cheeseman,  Bela  H.  Hughes,  D.  C.  Dodge, 
A.  A.  Egbert,  and  J.  F.  Welborn,  and  they  each  of  them  acknowl- 
edged that  they  had  signed  the  foregoing  articles  of  association 
for  the  purposes  therein  set  forth.  In  testimony  whereof,  I  have 
hereunto  set  my  hand  and  afiSxed  my  officiiEil  seal  this,  the  day  and 
year  aforesaid. 

"  [Seal.]  William  B.  Tebbeto,  Notary  Public" 

The  specific  objection  to  this  certificate  is  that  it  is  not  stated 
therein  that  ^'  the  individuals  who  acknowledged  the  same  were 
personally  known  to  the  officer  who  took  the  acknowledgment,  or 
proven  to  him  to  be  the  persons  who  executed  the  certificate." 
Were  this  omission  in  the  certificate  of  an  acknowledgment  to  a 
deed  conveying  real  estate,  we  might  be  constrained  to  hold  such 
certificate  defective.  Such  is  the  conclusion  reached  under  a 
statute  identical  with  our  section  212,  which  provides  for  the 
acknowledgment  of  instruments  relating  to  realty.  Shephard  v. 
Garriel,  19  111.  319.  But  the  statute  under  which  the  certificate 
of  acknowledgment  to  these  articles  of  incorporation  was  made, 
contains  ho  such  specific  requirement  as  said  section  212;  it  sim- 
ply declares  that  the  acknowledgment  shall  be  ^'  before  some  officer 
authorized  to  take  the  acknowledgment  of  deeds."  The  declara- 
tion that  the  same  officer  shall  officiate  does  not  necessarily  imply 
that  he  must  certify  to  precisely  the  same  matters  in  both  in- 
stances. The  provision  requiring  the  officer  to  state  that  the 
individual  subscribing  and  the  one  acknowledging  are  personally 
known  by  him  to  be  identical,  was  inserted  tor  the  purpose  of 
preventing  one  individual  from  personating  another  in  the  execu- 
tion of  instruments  delating  to  i^  estate.    As  will  be  observed. 
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the  notary  public  certifies  that  the  personB  whose  names  are  signed 
to  the  articles  of  incorporation  nnder  consideration  pensonallj 
appeared  before  him.  In  early  times  this  would  have  been  ample 
in  the  certificate  to  an  acknowledgment  of  a  deed  to  realty,  and 
we  are  satisfied  that  it  is  a  sufficient  compliance  with  the  incor- 
poration statute  upon  the  subject. 

The  judgment  of  the  district  court  will  be  affirmed. 


Emebsoh 
u 
New  Tobk  and  New  Englaih)  R  R.  Co. 

(Advance  Casej  Mode  Idand.    July  12,  1884.) 

The  H.,  P.  &  F.  K.  K  Co.,  the  road  whereof  was  mortgaged,  iasned 
certain  shares  of  preferred  stock.  Subsequently  the  company  defaulted  in 
payment  of  interest  on  the  mortgage,  whereupon  the  directors  voted  to  sur- 
render the  road  to  the  mortgage  trustees,  the  net  earnings  to  be  applied  first 
on  account  of  the  mortgages  m  the  manner  specified  in  the  mortgage  deed 
of  trust,  and  the  surplus  to  be  applied  to  the  payment  of  unsecured  creditors. 
Subsequently  the  company  made  a  perpetual  lease  and  grant  of  its  road  and 
franchises  to  the  B.,  H.  &  E.  Co.,  who  subsequently  conveyed  to  the  B.,  H. 
&  £.  R.  Co.  These  transfers  were  sanctioned  by  legislative  enactment 
Subsequently  the  B.,  H.  &  E.  R.  Co.  mortgaged  its  road  and  defaulted  in 
payment  of  interest.  Tiie  mortgagees  foreclosed,  bought  in  at  the  fore- 
closure sale,  and  formed  the  N.  T.  &  N.  E.  R.  Co.  The  trustees  in  the 
original  mortgage  then  leased  the  road  to  the  N.  Y.  &  N.  E.  R.  Co.  Certain 
stockholders  of  the  H.,  P.  &  F.  R.  Co:  filed  a  bill  to  set  aside  the  above 
agreement  and  lease  on  the  ground  of  fraud  and  ultra  vires.  The  bill  was 
dismissed  on  the  eround  of  laches.  A  preferred  stockholder  having  subse- 
quently filed  another  bill  alleging  that  the  trustees  in  the  original  mortgage 
bad  realized  from  their  lease  more  than  enou^^h  to  pay  the  interest  on  the 
mortgage  and  seeking  to  have  the  surplus  applied  to  arrears  of  dividends  on 
preferred  stock: 

HMj  that  in  order  to  establish  his  right  to  relief  the  complainant  was 
bound  to  show  that  the  conveyance  by  uie  H.,  P.  &  F.  R.  R.  Co.  was  void, 
and  that  having  been  a  party  to  the  former  suit  wherein  that  question  was 
raised  and  adjudicated^  he  was  precluded  from  again  raising  the  point,  and 
that  the  bill  must  be  dismissed. 

Bill  in  Equity  to  establifih  a  right  to  certain  dividendfl  and  for 
an  injunction. 

Lucien  Birdseje  &  Charles  H.  Parkhurst  for  complainant. 

William  P.  Sheffield,  Simeon  E.  Baldwin,  W.  C.  Loring,  H.  E. 
Bolles  &  Frapk  S.  Arnold  for  respondents. 

OABPXHTBBy  J. — ^This  is  a  bill  in  equity  brought  b^  a  holder  of 
preferred  stock  in  the  Hartford,  Iroyidence  &  Fishkill  R.  B. 
Co.,  on  behalf  of  himself  and  all  other  such  stockholders  against 
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that  company,  Stephen  Harris  and  others,  directors  in  that  com- 
pany, the  Boston,  Hartford  &  Erie  R.  R.  Co.,  the  New  York  & 
New  England  R.  R.  Co.  and  Henry  Lippitt  and  others,  tmstees 
under  mortgages  from  the  Hartford,  Providence  &  Fishkill 
R.  R  Co.  The  bill  was  filed  March  28,  1883,  and  alleges  the 
formation  of  the  Hartford,  Providence  &  Fishkill  R.  R.  Co.  by 
the  nnion  under  legislative  authority  of  two  corporations,  one  in 
Rhode  Island  and  one  in  Connecticut ;  that  bonds  were  issued  by 
the  united  company  secured  by  mortgages  on  that  part  of  the 
load  lyiu^  in  Rhode  Island,  which  mortga^  were  made  to  trus- 
tees to  \diom  the  respondent  Lippitt  and  others  are  successors. 
It  then  sets  out  the  issue  of  the  preferred  stock  of  the  company. 
The  details  of  this  issue  of  stock  are  not  necessarv  here  to  be 
repeated,  as  they  are  stated  in  full  in  the  report  oi  the  case  of 
Taft,  Trustee,  v.  Hartford,  Providence  &  Fishkill  R.  R  Co.,  8 
R.  I.  310.  The  bill  then  goes  on  to  allege  that  prior  to  January 
1,  1858,  the  company  became  insolvent,  and  in  that  month  the 
directors  voted  to  surrender  the  road  to  the  mort^^  trustees  to 
hold  to  the  uses  specified  in  the  mortgages,  and  that  whenever 
there  should  be  any  surplus  of  net  earnings  it  should  be  applied  to 
the  payment  of  unsecured  creditors ;  that  immediately  thereafter 
possession  of  the  road  was  delivered  accordingly  to  the  trustees 
and  that  they  and  their  successors  have  ever  since  retained  pos- 
session of  the  same ;  that  in  August,  1863,  the  company  in  pur- 
suance of  an  agreement  previously  made,  undertook  and  pretended 
to  make  and  oeliver  a  certain  lease  and  deed  of  grant  purporting 
to  convey  the  whole  of  the  railroad  and  franchise  of  the  company 
to  die  feoston,  Hartford  &  Erie  R.  R.  Co.,  which  agreement, 
lease  and  deed  and  the  resolutions  and  orders  in  pursuance  of 
which  they  were  pretendedly  executed  were  inoperative  and  void 
as  a^ninst  the  complainant,  these  resolutions,  agreement,  lease  and 
deed  being  the  same  which  are  set  out  and  described  in  the  dissent- 
ing opinion  of  Mr.  Justice  Potter  in  Boston  and  Providence  Rail- 
road Corporation  u  New  York  &  New  England  R.  R.  Co.,  18 
R  I.  260,  270 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  300 ;  that  the 
respondent  the  New  York  &  New  EiJgland  R.  R.  Co.  claims  by 
certain  mesne  conveyances  to  have  succeeded  to  the  right  ana 
title  of  the  grantee  in  the  said  pretended  lease  and  deed;  that 
since  October,  1878,  the  mortgage  trustees  have  let  and  demised 
that  part  of  the  railroad  lying  in  Rhode  Island  to  the  New  York 
&  New  England  R.  R.  Co.  at  an  agreed  rent  which  was  for  a  long 
time  dulv  paid  by  the  company  to  the  trustees ;  that  the  trustees 
have  paid  the  interest  on  the  bonds  secured  by  their  mortgages 
and  now  have  on  hand  a  surplus  of  above  $82,000  in  money,  the 

frooeeds  of  the  earnings;  that  all  the  debts  of  the  Hartford, 
^rovidence  &  Fishkill  K.  R.  Co.  have  been  paid  and  the  surplus 
in  the  bands  of  the  trustees  is  applicable  to  the  payment  of  arrears 
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of  dividendfi  on  the  preferred  stock,  and  all  the  future  earnings  of 
the  road  ought  to  be  so  applied ;  that  the  complainant  is  the  owner 
of  one  hundred  shares  of  tne  preferred  stock ;  that  the  New  York 
&  New  England  R.  R.  Co.,  claiming  to  be  the  owner  of  the 
equity  of  redemption  of  the  said  railroad,  is  taking  proceedings  to 
compel  the  moilga^  trustees  to  pay  over  to  them  the  surplus  of 
money  as  above  and  to  transfer  to  them  possession  of  the  railroad ; 
that  all  transfers  of  the  railroad  and  franchise  have  been  with 
actual  notice  of  the  claims  of  complainant  and  all  decrees  and  laws 
touching  such  transfers  have  saved  the  rights  of  the  preferred 
stockholders;  that  it  was  only  after  October  18,  1878,  that  the 
railroad  began  to  earn  any  money  beyond  what  was  sufficient  to 
pay  operating  expenses  and  interest  on  bonds. 

The  prayer  is  for  a  decree  that  the  complainant  is  entitled  to  ten 
per  centum  dividends  from  October,  1855,  and  interest  thereon, 
and  to  have  the  same  paid  out  of  the  surplus  in  the  hands  of  the 
mortgage  trustees  and  is  entitled  to  have  the  road  operated  so  that 
the  future  earnings  shall  be  applied  in  the  same  way ;  and  for  an 
injunction  a^inst  any  transfer  of  the  surplus  fund  or  of  the  rail- 
road to  the  New  York  &  New  England  II.  R,  Co.  and  for  other 
incidental  relief  and  for  general  relief. 

The  New  York  &  New  England  R.  R.  Co.  pleads  in  bar  the 
adjudication  in  Boston  &  Providence  Railroad  Corporation  v.  New 
York  ife  New  England  R.  R.  Co.,  13  R.  I.  260 ;  s.  c,  2  Am.  & 
Eng.  R.  R.  Cas.  300.  There  is  also  another  plea,  an  answer 
denying  fraud  and  a  general  demurrer  to  the  residue  of  the  bill 
for  want  of  equity  and  for  laches. 

The  proofs  set  out  very  fully  the  whole  history  of  this  railroad 
property  and  of  the  corporations  which  have  successively  owned 
it,  so  far  as  that  history  has  reference  to  this  property.  The  case 
has  also  been  argued  elaborately  and  with  much  learning.  To  the 
greater  part  of  the  evidence,  however,  and  to  much  of  the  argument 
we  do  not  find  it  necessary  to  advert,  since,  as  it  seems  to  us,  the 
whole  controversy  must  be  decided  upon  a  single  point. 

The  complainant,  as  we  will  assume,  is  the  owner  of  certain 
shares  of  the  preferred  and  guaranteed  stock  of  the  Hartford, 
Providence  &  Fishkill  R.  R.  Co.  He  therefore  had  rights  against 
the  company  and  its  property  which  partook  of  those  of  a  stock- 
holder and  of  a  creditor.  As  a  stockholder  he  had  rights  to  dividends 
and  to  repayment  of  the  principal  of  his  stock  in  preference  to  any 
of  the  ordinaiy  stockholders.     As  a  creditor  he  was  entitled  to  be 

Eaid  the  amount  of  his  debt  in  the  same  manner  as  other  creditors, 
ut  with  no  preference  over  them.  Branch  v.  Jesup,  16  Otto, 
468 ;  St.  John  v.  The  Erie  Railway  Co.,  10  Blatch.  271 ;  also  22 
Wall.  136 ;  Warren  v.  King,  108  U.  S.  389.  It  will  not  be  claimed 
that  he  had  any  lien  on  the  present  or  future  property  of  his 
debtor.     His  only  right  was  to  dividends  and  to  payment  out  of 
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Bach  property  as  might  belong  to  his  debtor  at  the  time  the  several 
sums  dne  to  him  should  become  payable ;  and  this  right  he  holds 
unimpaired  at  the  present  time. 

Under  tliis  state  of  the  case  the  complainant  demands  payment 
of  certain  sums  due  to  him  out  of  the  property  and  its  proceeds 
which  were  conveyed  to  the  Boston,  Hartford  &  Erie  R.  R.  Co. 
by  the  deed  and  lease  of  August,  1863.  In  order  that  he  may 
prevail  it  is  necessary  for  him  to  show  that  the  property  still 
belongs  to  the  Hartford,  Providence  &  Fishkill  R,  K.  Co.,  or  that 
it  is  to  be  so  treated  and  considered  for  the  purposes  of  this  case. 
But  the  conveyance  of  the  property  is  absolute  on  its  face  and 
conveys  absolutely  all  the  equity  of  redemption  of  the  grantor.  It 
18  necessary,  therefore,  for  the  complainant  to  establish  the  proposi- 
tion that  the  conveyance  is  void.  But  the  question  whether  this 
conveyance  can  now  be  set  aside  was  argued  and  determined  in 
Boston,  etc.,  R.  R.  v.  New  York,  etc.  R.  K.,  13  R.  I.  260 ;  s.  c,  2 
Am.  &  Eng.  R.  R.  Cas.  300.  The  holders  of  preferred  stock 
were  complainants  in  that  case,  and  we  can  see  no  escape  from  the 
conclusion  that  the  judgment  in  that  case  binds  the  parties  here 
and  is  decisive  against  the  demand  of  this  bill. 

The  complainant  contends,  with  much  earnestness,  that  all  the 
decrees  of  courts  and  le^slative  acts  which  have  from  time  to  time 
become  necessary  in  order  to  authorize  the  su£cessive  transfers  of 
this  property  since  the  conveyance  of  August,  1863,  have  notified 
all  purchasers  of  the  existence  of  his  rights  and  have  expressly 
saved  such  rights.  Undoubtedly  such  is  the  fact ;  but  those  de- 
crees and  acts  nave  at  no  time  purported  to  enlarge  these  rights  or 
to  extend  the  time  within  which  they  might  effectually  be  demanded, 
still  less  have  they  purported  to  establish  a  specific  lien  upon  the 
property  authorized  to  be  conveyed.  Such  extension  of  rights  or 
saving  of  remedy,  had  such  existed,  might  have  been  set  up  in  the 
former  suit. 

The  complainant  also  insists  that  there  was  not  until  October, 
1878,  any  accumulation  of  surplus  profits  out  of  which  his  demand 
for  dividends  could  be  satisfied,  and  that  therefore  he  was  guilty  of 
no  laches  in  delaying  his  suit  until  such  surplus  had  arisen.  This 
argument  might  have  been  urged  with  added  force  at  the  argument 
of  the  former  bill.  Indeed,  a  question  precisely  similar  was  con- 
sidered in  that  case.  The  argument  for  the  complainants  was,  that 
until  the  mortgage  bonds  were  due  they  could  not  have  brought 
that  bill  to  redeem  the  morts^es  and  obtain  possession  of  the  rail- 
road. We  may  well  adopt  tne  lauffuage  of  the  court  in  disposing 
of  that  argument,  and  say,  that  although  complainant  could  not 
have  brought  this  bill  until  after  October,  1878,  for  the  purpose  of 
charging  the  fund  in  the  hands  of  the  mortgage  trustees  with  a 
trust  for  the  payment  of  his  dividends,  vet  he  "  could  have  objected 
to  and  settled  the  validity  of  the  sale  which  disposed  of  all  the  cor- 
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porate  property  and  basiness,  and  thereby  have  determined  the  real 
question  in  this  case  before  the  rights  of  other  parties  had  inter- 
veued." 

In  considering,  also  the  demurrer  on  the  ground  of  lach^  the 
former  adjudication  is  strongly  and  directly  in  point  as  an  author- 
ity. We  are  not  prepared  to  come  to  a  different  conclusion  upon 
facts  which  seem  to  us  to  be  substantially  identical.  The  remain- 
ing plea  is  not  necessary  to  be  considered,  and  the  relief  sought 
against  the  respondents  other  than  the  New  York  &  New  England 
K.  K.  Co.  IB  auxiliary  to  the  relief  sought  against  that  company. 
In  fact,  as  we  find  ourselves  obliged  to  conclude,  the  equity  of  the 
whole  bill  rests  upon  the  assertion  that  the  conveyance  of  August, 
1863,  was  void  as  against  the  complainant.  The  negative  of  this 
assertion  having  been  conclusively  lound  against  him  in  the  former 
suit  his  bill  cannot  be  maintained. 

See  Chaffee  o.  Rutland  K  R  Ck>.,  and  note  infra. 


Chaffbb 

V. 

BUTLAND  B.  B.   Co.    ASB  TBUSTEEd. 

(55  Vermont  BeporU,  110.) 

Two  mortgages  resting  on  the  R.  <&  B.  R  R.  Co.,  it  being  operated  by  the 
trustees  of  the  second  mortgage  bondholders,  a  suit  pending  to  foreclose  the 
first  mortgage,  and  during  the  pending  of  this  suit  a  charter  having  been 
obtained  for  the  defendant  company,  in  the  interest  of  the  second  mortgage 
bondholders,  the  defendant  by  corporate  vote,  under  the  authority  of  the 
charter,  issued  $4,300,000  of  **  preferred  or  guaranteed  stock,  commonly 
called  preferred  guaranteed  stock, ^'  also  $2,500,000  of  common  stock,  to 
liquidate  the  first  mortgage  bonds  and  other  claims  resting  on  the  property. 
The  charter  provided  that  the  said  guaranteed  stock  should  **be  entitled  to 
receive  dividends  from  the  earnings  and  income  of  the  corporation  ;**  thai| 
it  '*  shall  pay  and  shall  be  liable  to  pay  such  dividends;'*  that,  *'  until  declared, 
interest  shall  be  added  to  each  dividend  ;'*  and  that  no  dividend  should  be 
paid  on  the  common  stock  *' until  a  dividend  is  made  on  said  preferred 
stock.'*  The  defendant  having  issued  certificates  of  *' scrip  dividends'*  in 
*' settlement  of  dividends"  on  the  said,  preferred  stock,  in  an  action  of 
assumpsit  to  recover  the  amount  of  some  of  said  certificates.  EM,  that  a 
preferred  stockholder  is  not  a  creditor;  that  a  creditor's  lien  is  prior  to  the 
right  of  a  stockholder;  that  a  right  to  a  dividend  is  not  a  debt;  that  divi- 
dends on  preferred  stock  are  payable  only  out  of  net  earnings  which  are 
applicable  to  the  payment  of  dividends;  that  a  stockholder  is  not  entitled  to 
any  dividend  of  tne  profits  until  all  the  debts  are  paid ;  that  the  stock  and 
property  of  a  corporation  is  a  trust  fund  pledged  for  the  payment  of  its  debts; 
and  that  there  is  no  ri^ht  to  declare  a  dividend  until  there  ia  a  fond  from 
which  it  can  properly  be  made. 
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But,  the  compftny  having  issued  the  certificates  without  objection  by  any 
stockholder  or  creditor,  which  certificates  were  convertible  into  the  com- 
pany's bonds  on  demand  or  at  the  option  of  the  holder,  the  company  having 
converted  all  or  nearly  all  of  the  certificates  into  bonds,  except  the  plain- 
tiUPs,  havine  ratified  them,  and  never  having  denied  their  validity,  and  hav- 
ing so  acted  that  it  is  estopped  to  deny  their  validity,  general  assumpsit, 
will  lie  to  recover  the  amount  of  the  certificates,  the  company  on  demand 
having  refused  both  to  convert  them  into  bonds  or  to  pay  tnem ;  and  this  is 
BO  although  at  the  time  the  scrip  dividends  were  issued  the  net  earnings 
were  insufiicient  to  pay  them,  the  current  expenses,  and  the  floating  debt  of 
the  company,  said  debt  having  been  very  largely  reduced  when  this  suit  was 
brought,  and  it  not  appearing  that  the  same  treatment  of  the  plaintiffs  cer- 
tificates with  the  others  would  have  embarrassed  the  company. 

Having  issued  the  certificates,  ratified  them,  and  all  the  other  preferred 
Stockholders  having  received  the  fruits  thereof,  the  company  itself  cannot 
plead  its  own  wrong  in  defence  by  showing  that  they  were  illegally  issued, 
or  that  it  had  no  authority  to  exchange  bonds  for  certificates,  it  not  appear- 
ing that  this  was  necessary  to  protect  itself  from  embarrassment,  or  creditors 
from  loss. 

The  plaintiff  was  a  stockholder,  and  so  affected  by  constructive  notice  to 
ft  certain  extent  of  tbe  acts  of  the  company  'and  its  ofSlcers,  but  in  fact  had 
no  part  in  whsft  was  done;  and,  hence,  stands  in  no  such  equal  fault  as  to 
warrant  a  denial  of  remedy. 

The  certificates  ran  to  the  holder,  went  on  the  market,  were  purchased  by 
the  plaintiff;  and  the  defendant  had  always  treated  him  as  though  an  origi- 
nal nolder,  and  the  certificates  as  running  to  bearer.  Hdd^  that  the  plaintiff 
could  sustain  the  action  in  his  own  name;  and  that  it  was  not  a  question 
of  negotiability;  but  how  the  defendant  had  treated  the  certificates,  etc. 

All  the  issues  of  certificates  were  authorized  by  nearly,  if  not  entirely, 
unanimous  votes  of  the  corporation,  followed  by  votes  of  the  directors. 
They  were  issued  from  time  to  time  from  1872  to  1875,  inclusive.  The  com- 
pany never  denied  but  always  recognized  their  validity  by  its  corporate 
action,  the  repeated  votes  of  its  stockholders,  and  directors,  the  representa- 
tions of  its  officers,  authorized  to  'issue  them,  and  by  the  issuing  of  new 
bonds,  even  after  the  bringing  of  this  suit,  to  take  up  the  certificates.  Hddj 
atktX  it  was  a  ratification ;  and  that  the  defendant  was  estopped  from  deny- 
ing their  validity. 

The  last  two  issues  of  certificates  did  not  contidn  the  convertibility  clause ; 
but  they  had  always  been  converted  into  bonds  the  same  as  the  earlier  num- 
bers, and  the  president  of  the  defendant — the  officer  who  had  charge  of 
converting  them — told  the  plaintiff,  before  he  purchased,  that  they  were 
convertible  into  bonds,  and  showed  him  the  stockholders'  vote  to  that 
effect.     Hdd,  that  they  should  be  treated  the  same  as  the  other  certificates. 

The  company  cannot  now  deny  the  consideration  in  the  certificates,  having 
ftlways  treated  them  as  though  grlven  in  surrender  of  a  dividend  actually 
earned  and  warranted,  and  issued  in  settlement  of  dividends. 

The  Cheshire  R.  R.  Co.,  one  of  the  trustees  named  in  the  writ,  is  a  for- 
eign corporation.  The  process  JBilleged  that  said  company  '^has  an  author- 
ised agent  resident  within  the  State  of  Vermont  at  Bellows  Falls,  in  the 
town  of  Rockingham  and  the  county  of  Windham  and  said  State."  Such 
allegation  is  sufficient  to  give  the  court  jurisdiction,  when  legal  service  has 
been  made. 

The  office  of  allegations  by  a  trustee  under  section  1094,  R  L.,  is  not  to 
present  for  trial  the  same  issues  raised  and  tried  between  the  principal 
parties ;  and  allegations  for  that  purpose  will  be  dismissed  on  motion. 

Improper  use  of  the  term  ultra  vires  referred  to. 
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General  aBsnmpeit.  Heard  on  the  report  of  a  referee,  Septem- 
ber Term,  1879,  Kutland  Coantj,  Dnnton,  J.,  presiding.  Judg- 
ment pro  forma  for  the  defendant.  The  case  was  referred  to  Hon. 
Jonathan  Roes,  who  reported  substantially  the  following  facts. 
The  action  was  brought  to  recoTer  the  amount  of  certain  certifi- 
cates.   The  following  are  copies : 

INo.  1.] 

BCBIP  DIVIDIEMD,   BUTLAHD  B.  B.,  FKBBUABT  1,  1878. 

RUTLAND  R  R  GO. 

$ RuTLijn),  Vt.,  February  Ist,  1879b 

This  certificate  entitles  the  holder  to  the  sum  of 

dollars,  with  interest  thereon  after  date,  in  settlement  of  dividends  on  the 
preferred  guaranteed  stock  of  the  Rutland  R.  R  Co.,  and  is  to  be  paid 
whenever  ue  company,  from  its  earnings,  shall  have  extinguished  its  float- 
ing debt,  and  have  a  sufficient  sum  to  pay  the  dividend  of  which  this  scrip 
is  apart. 

By  a  vote  of  the  company  this  certificate  may  be  exchanged  on  demand 
into  seven  per  cent,  income  bonds  of  the  Rutland  R  R  Co.  at  par,  with 
adjustment  of  interest. 
No Treasurer. 

[Nos.  2,  4  and  5,  dated  respectively  Aug.  1, 1872,  Aug.  1,  187t,  and  Feb.  2l 
1874.] 

BOBIF  nrVIDEND,  BUTLAKD  B.  B. 

RUTLAND  R  R  CO. 

$ RuTLAin>,  Vt.,  August  Ist,  1872. 

This  certificate  entitles  the  holder  to  the  sum  of 

dollars,  with  interest  thereon  after  date,  in  settlement  of  dividends  on  ths 
preferred  guaranteed  stock  of  the  Rutland  R.  R  Co.,  and  is  to  be  paid  at 
the  option  of  the  company. 
No Treasurer. 

By  vote  of  the  company  this  certificate  may  be  exchanged  on  demand  into 
any  bonds  that  the  company  may  issue. 

[No.  8.] 

SOBIP  niVIDEin),  BUTLAin)  B.  B.,  FEBBUABT  IST,  1878. 

RUTLAND  R.  R  CO. 

$ RuTLAKD,  Vt.,  February  Ist,  187B. 

This  certificate  entitles  the  holder  to  the  sum  of 

dollars,  with  interest  thereon  after  date,  in  settlement  of  dividends  on  the 
preferred  guaranteed  stock  of  the  Rutland  R  R.  Co.,  and  is  to  be  paid  at 
the  option  of  the  company,  and  convertible  at  the  option  of  the  holder  into 
the  8  per  cent  first  mortgage  bonds  of  the  company. 
No Treasurer. 

Nos.  6  and  7,  dated  respectively  Aug.  1st,  1874,  and  Feb.  Ist, 
1875,  were  like  Nos.  2,  4  and  5,  except  they  did  not  provide  for 
their  exchange  into  bonds. 

There  were  two  mortgages  on  the  Rutland  &  Burlington  R  R 
Co.  The  charter  was  to  the  second  mortgage  bondholders,  or 
in  their  interest*;  and  the  issae  of  preferred  stock  was  intended  to 
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be  used  to  liquidate  the  first  mortgage  debt  of  the  company,  and 
snch  claims  as  were  resting  on  the  property  prior  to  the  second 
mortgage  debt  The  8th  and  part  of  the  9th  section  of  the  act  of 
incorporation  passed  in  1876,  are  as  follows : 

^^  Sbo.  8.  Said  corporation  shall  be  authorized,  upon  vote  of 
their  directors,  to  issue  a  preferred  or  guaranteed  stock,  for  the 
purpose  of  satisfying,  paying  or  purchasing  prior  claims  or  incum- 
brances upon  or  interest  in  said  road  and  property,  and  not  exceed- 
ing in  amount  the  amount  justly  due  upon  said  prior  claims  or 
incumbrances.  And  such  stock  may  be  exchanged  for  su6h  prior 
claims  or  incumbrances,  upon  such  terms  as  may  be  agreed  upon. 
And  said  preferred  or  guaranteed  stock,  when  so  issued,  shall  be 
entitled  to  receive  dividends  from  the  earnings  and  income  of  said 
corporation  at  the  rate  of  seven  per  cent  per  annum,  payable  semi- 
annually, free  of  United  States  tax,  before  any  other  dividends 
shall  be  made  therefrom.  And  said  corporation  shall  pay  and 
shall  be  liable  to  pay  such  dividends  on  said  preferred  stock  semi- 
annually from  their  earnings  or  income.  And  until  declared,  in- 
terest shall  be  added  to  each  dividend  from  the  end  of  the  half 
year  when  the  same  shall  be  declared.  And  no  dividends  shall  be 
paid  on  the  common  stock  of  said  corporation  until  a  dividend  is 
made  on  said  preferred  stock,  nor  while  any  semi-annual  dividend 
on  said  stock  or  interest  thereon  herein  provided  for,  remains  un- 
declared. And  no  mortgage  of  said  road  and  property,  or  any 
part  thereof,  shall  be  made  by  said  corporation  that  shall  take 
precedence  of  said  preferred  or  guaranteed  stock  in  the  application 
of  the  income  of  said  corporation." 

^^  Sec.  9.  No  preferred  or  guaranteed  stock  shall  be  issued  by 
said  corporation,  unless  an  equal  amount  of  claims  or  incumbrances 
on  said  road  and  property  prior  to  that  of  said  corporation  shall  be 
thereby  satisfied,  retired,  or  exchanged  therefor." 

Amendments  were  made  to  the  charter,  and  are  found  in  the 
acts  of  1868,  page  217;  of  1870,  page  339;  and  of  1872,  page  381. 
The  defendant  owed  a  floating  debt,  August  1,  1868,  $131,717.39  ; 
August  1,  1869,  $212,402.07;  August  1,  1870,  $138,215.84; 
August  1,  1871,  $1,282,532.62 ;  February  1,  1872,  $1,561,588.82 ; 
August  1,  1872,  $1,475,418.02  ;  February  1,  1873,  $866,045.81 ; 
August  1,1873,  $769,888.16;  February  1, 1874,  $606,873 ;  August 
1,  1874,  $732,146.11;  February  1,  1875,  $714,060.28;  August  1, 

1875,  $656,015.45;    Feb.    1,    1876,    $823,794.14;     August    1, 

1876,  $413,711.20;    February  1,  1877,  $361,375.99;  August  1, 

1877,  $314,710.85;   February  1,  1878,  $358,532.93;   August  1, 

1878,  $395,250.07;    February  1,  1879,  $374,426.33;    August  1, 

1879,  (estimated)  $340,000. 

Tlie  defendant  railroad  had  been  leased,  February  8,  1871,  to 
the  managers  and  receivers  of  the  Vermont  Central  and  Vermont 
&  Canada  railroads,  and  its  income  was  from  rents  when  the  certifi- 
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cates  were  issned.  *It  hud  issued  $4,300,000  of  preferred  naran- 
teed  stock,  and  $2,500,000  of  comiiion  stock,  prior  to  February, 
1872.  On  April  28,  1870,  it  had  also  issued  $500,000  of  its  seven 
per  cent  bonds  ;  and  on  September  15th  of  the  same  year,  $500,000 
of  eight  per  cent  bonds ;  both  secured  by  mortgage  on  its  rolling 
stock  ana  equipments.  The  seven  per  cent  bonds  were  given  as  a 
bonus  to  the  subscribers  and  owners  of  the  preferred  stock;  the 
eiglit  per  cent  bonds  were  issued  to  equip  and  furnish  the  railroad, 
and  pay  debts  contracted  for  that  .purpose. 

As  to  the  capacity  of  the  defendant  to  pay  the  floating  debt, 
current  expenses,  and  the  certificates,  the  i*eieree  reported  : 

'^  From  the  foregoing  facts  I  find  that  if  the  floating  debt  and 
current  expenses  were  to  be  first  paid  out  of  rent  or  income  re- 
ceived, the  defendant  has  had  no  funds  with  which  to  pay  the 
plaintiff's  certificates,  and  had  none  at  the  time  the  demands  were 
made.  If  the  preferred  stock  was  entitled  to  be  paid  dividends 
before  the  floating  debt,  the  income  of  the  company  from  rents  at 
the  time  of  the  demands  had  been  suificient  to  pay  all  such  certifi- 
cates issued  by  the  defendant.  The  rents  received  from  August  1, 
1871,  to  Februaiy  1,  1875 — the  period  for  which  scrip  certificates 
were  issued  in  payment  of  dividends  on  the  preferred  stock — were 
more  than  enough  to  pay  these  dividends  in  cash  if  first  applied 
thei*eto,  and  nearly  or  quite  enough  to  pay  in  addition  the  interest 
on  the  equipment  bonds  and  the  nrst  mortage  eight  per  cent  bonds 
sold. 

"  This  question  as  to  which  has  the  first  right  to  the  income,  is 
submitted  to  the  court  oti  the  facts  reported,  as  also  is  the  question 
whether  the  plaintiff  at  the  time  of  said  demands  or  either  of  them, 
on  the  facts  reported  was  entitled  to  receive  eight  per  cent  first 
mortgage  bonds  for  any,  and  if  so  for  how  many,  of  said  certifi- 
cates, and  whether  if  entitled  to  receive  such  bonds,  the  refusal  to 
furnish  them  or  to  comply  with  his  demands,  entitled  him  to  re- 
cover the  amount  of  such  certificates  and  interest  of  the  defend- 
ant." 

As  to  the  issuing  of  the  certificates : 

'^  At  the  annual  meeting  of  the  stockholders,  holden  Januaiy 

*The  vote  by  the  stockholders  authorizing  the  preferred  stock  was  ts 
follows: 

**  Resolved,  That  for  the  purpose  of  Batisfying^,  paying,  purchasing  or  ex- 
changing the  prior  claims  or  incumbrances  or  interests  in  the  Rutland  & 
Burlington  R  R.  Co.,  that  this  company  issue  to  the  holders  of  such  claims, 
certificates  of  preferred  stock  of  this  company,  in  shares  of  one  hundred 
dollars  each,  equal  in  amount  to  the  principal  and  interest  on  such  claims, 
incumbrances  or  interests  up  to  August  1,  1867,  agreeably  to  the  act  of  the 
L^slature  incorporating  this  company,  securing  to  the  holders  of  such  stock, 
dividends  upon  the  par  value  thereof,  of  three  and  one-half  per  cent,  free  of 
United  States  tax,  payable  semi-annually,  on  the  first  days  of  February  and 
August  in  each  year,  commencing  on  the  first  day  of  February,  aj>.  1868." 
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SOtib  and  Slat,  1872,  the  company  was  fonnd  to  have  a  floating 
debt  of  over  a  million  and  a  half  dollars.  This  was  a  surprise  to 
many  of  the  preferred  stockholders.  .  ^  .  At  this  meeting  the  fol- 
lowing resolnripn  was  passed : 

^  Etesolved,  That  the  directors  be  authorized  and  are  hereby  in- 
Btracted  to  prepare  and  issue  to  the  holders  of  the  preferred  stock, 
a  scrip  diviaend  of  three  and  a  half  per  cent,  to  date  February  1, 
1872,  upon  forty-three  thousand  shares  of  preferred  stock ;  and  also 
that  said  directors  are  hereby  instructed  to  issue,  as  the  necessities 
of  the  road  in  payment  of  accruing  dividends  and  the  debt  of  the 
corporation  jnay  require,  a  seven  per  cent  bond,  not  exceeding 
twelve  hundred  thousand  dollars  in  amount,  such  bonds  to  bear 
date  February  1,  1872,  payable  twenty  years  from  date;  with 
interest  payable  semi-annually,  on  the  nrst  days  of  February  and 
August  of  each  vear,  secured  upon  the  income  of  the  corporation, 
to  be  disposed  of  in  liquidation  of  the  debt,  at  not  less  than  the 
par  value,  provided,  that  the  scrip  dividend  upon  the  preferred 
stock  shall  m  sums  of  not  less  than  one  hundred  dollars,  be  at  all 
times  convertible  into  such  seven  per  cent  bond,  dollar  for  dollar 
of  principal  and  interest  until  such  time  as  the  corporation  shall 
resume  dividends  payable  in  cash  upon  the  preferred  stock.' 

'^Accordingly  tne  directors  caused  to  be  issued  to  the  preferred 
stockholders  certificates,  of  which  No.  1  is  a  copy." 

Also  the  following : 

'^  Besolved,  That  Messrs.  Edward  Blake,  A.  W.  Spencer,  and 
Jacob  Edwards,  as  a  committee  of  the  stockholders,  be  appointed 
to  act  as  an  advisory  committee  with  the  directors,  in  matters  re- 
lating to  the  finances  of  the  corporation,  with  power  to  make  such 
examination  of  .the  accounts  and  business  of  tne  company  as  may 
in  their  judgment  promote  the  best  interests  of  the  stockholders. 
Such  committee  to  make  report  at  a  future  meeting  of  the  stock- 
holders/' 

The  advisory  committee  called  a  meeting  of  the  stockholders^ 
March  18,  1872,  to  hear  its  report,  and  see  whether  the  vote 
authorizing  an  issue  of  bonds  not  exceeding  $1,200,000  should  be 
modified  or  rescinded.  At  the  annual  meeting  the  directors  were 
also  called  upon  to  make  and  public  a  report  to  the  stockholders 
of  the  financial  condition  of  the  road  to  January  80,  1872. 

^'  At  the  said  meeting  and  at  other  times,  the  preferred  stock- 
holders to  some  extent  if  not  generally  were  claiming  that  they 
were  entitled  to  the  income  and  earnings  of  the  propertv  to  the 
extent  of  the  dividends  on  their  preferred  stock  provided  for  bv 
the  charter,  whether  the  floating  debt  was  paid  or  not.  The  ad- 
visory committee,  at  the  March  meeting,  reported  on  this  subject 
as  follows : 

^  It  has  generally  been  understood  th^t  the  preferred  stock  in  the 
Batland  £  B.  Oo.  carried  all  the  security  of  a  first  mortgage,  and 
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that  was  nndoabtedlj  the  intention  wlien  the  charter  waB  obtained, 
as  the  object  was  to  offer  the  strongest  inducements  possible  to  the 
holders  of  the  first  mortgage  bonds  of  the  Rutland  &  Burlin^n 
R.  R.,  to  surrender  their  bonds  and  take  the  preferred  stock  of  the 
Rutland  R.  R.  Co.,  and  as  between  the  preferred  stock  and  the 
common  stock,  and  in  the  absence  of  any  unsecured  debt,  it  is  to 
all  intents  and  purposes  a  first  lien  upon  the  property ;  but  by  the 
general  law  of  Yeriiiont  any  legal  mdebtedness  of  the  company 
would  take  precedence  of  it,  and  while  no  mortgage  can  be  pat 
upon  the  property  as  the  charter  now  exists,  the  laws  of  Vermont 
leave  no  room  to  doubt  that  the  rights  of  the  preferred  stock  are 
subordinate  to  those  of  the  creditors.  We  desireto  set  the  stock- 
holders right  on  this  point  before  submitting  our  proposition.' 
This  committee  presented  a  plan  to  said  meeting,  and  the  president 

{^resented  another  plan.  Both  were  for  the  rehef  of  the  company 
rom  its  floating  debt.  The  stockholders,  after  discussion,  Yoted, 
First,  to  appropriate  the  income  of  the  road  to  the  payment  of  the 
outstanding  indebtedness,  until  it  is  provided  for  in  the  manner 
herein  stated.' " 

'  Second,  to  rescind  that  portion  of  the  vote  passed  at  the  last 
annual  meeting  of  the  company  authorizing  the  issue  of  a  seven 
per  cent  bond,  and  the  conversion  of  the  scrip  dividend,  authorized 
by  said  vote,  into  seven  per  cent  bonds.' 

'  Third,  to  pay  future  dividends  on  the  preferred  stock  of  the 
company  by  issuing  to  the  holders  thereof  scrip  (dividends)  there- 
for as  the  same  may  become  due,  until  the  debts  of  the  company 
are  provided  for,  as  herein  stated.' 

*  Sixth,  Voted,  that  in  the  event  of  the  failure  of  the  stock- 
holders of  this  company  to  take  the  stock  hereinbefore  provided 
for,  that  the  directors  of  the  Rutland  R.  R.  Co.  are  hereby  in- 
structed to  petition  the  General  Assembly  of  the  State  of  Vermont 
at  its  session  in  October  next,  for  such  an  amendment  of  their 
charter  as  will  authorize  the  company  to  make  and  execute  a  mort- 
gage on  its  franchise,  railroad,  depots,  machine-shops,  and  property 
now  under  lease  to  the  trustees  and  managers  of  the  Vermont 
Central  and  Vermont  &  Canada  railroads,  not  including  the  rolling 
stock  already  mortgaged  for  the  payment  of  five  hundred  thousand 
seven  per  cent,  and  nve  hundred  thousand  eight  per  cent  equip- 
ment bonds  and  exclusive  of  the  steamboat  property,  as  security 
for  an  issue  of  bonds,  to  be  known  as  first  mortgage  bonds,  and  not 
to  exceed  in  amount  one  million  five  hundred  thousand  dollan, 
redeemable  within  thirty  years,  and  to  bear  interest  at  a.  rate  not 
exceeding  eight  per  cent  per  annum,  payable  semi-annually  in  the 
city  of  Boston.'  '^ 

*^  The  plaintiff,  soon  after  this  meeting.  May  11,  1872,  became 
the  owner  of  quite  an  amount  of  the  preferred  stock,  and  contin- 
ned  to  be  snch  stockholder  until  January  28, 1878,  when  he  trans- 
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ferred  two  hundred  and  twenty-five  such  shares,  being  all  he 
owned ;  bnt  he  never  attended  any  of  the  stockholders'  meetings 
while  such  owner;  nor  did  he  attend  the  annual  meeting  in  1872; 
nor  the  special  meeting  holden  in  March  of  that  year  when  the 
foregoing  votes  were  passed."  .  .  . 

"1  find  that  during  all  the  time  since  the  organization  of  the 
defendant  corporation,  the  plaintiff  has  resided  in  the  village  of 
Kntland  where  the  meetings  of  the  stockholders  of  the  company 
were  held,  and  took  the  Rutland  Daily  Herald  in  which  the  pro- 
ceedings of  said  meetings  and  the  substance  of  the  annual  reports  to 
the  stockholders  were  published." 

^^  May  4,  1872,  at  a  regular  meeting  of  the  directors  of  the  de- 
fendant, it  was 

*  Voted,  that  scrip  be  issued  in  payment  of  the  dividend  for 
August  next  upon  the  preferred  stock  of  this  company,  said  scrip 
to  be  payable  at  the  option  of  the  company  with  interest  at  six  per 
cent,  and  convertible  into  any  bonds  that  the  company  may 
iflsae.' " 

Accordingly  the  treasurer  issued  to  the  preferred  stockholders 
certificates,  of  which  No.  2  is  a  copy. 

The  directors  obtained  an  amendment  to  the  charter  at  the 
session  of  the  Legislature,  1872  (Session  Laws,  page  382),  as  fol- 
lows: 

"  Ssa  1.  The  Rutland  R.  R.  Co.,  if  it  shall  vote  so  to  do, 
at  a  meeting  of  the  stockholders  called  for  that  purpose,  shall 
have  power  to  issue  their  notes  or  bonds  for  the  purpose  of  raising 
means  to  pay  the  indebtedness  of  said  company,  which  notes  or 
bonds  shall  bear  interest  at  a  rate  not  exceeding  eight  per  cent, 
and  may  be  secured  by  mortgage,  and  in  such  manner  as  said  com- 
pany shall  deem  expeaient." 

"A  stockholders'  meeting  was  duly  holden  October  21,  1872, 
at  which  a  mortgage  of  the  property,  specified  in  the  vote  of 
March,  1872,  was  authorized,  and  the  same  was  duly  executed  to 
secure  the  payment  of  $1,500,000  of  the  defendant's  bonds,  hav- 
ing thirty  years  to  run  and  bearing  interest  at  the  rate  of  eight 
per  cent,  payable  semi-annually.  The  bonds  are  called  the  first 
mortgage  eight  per  cent  bonds,  and  were  duly  issued  to  the  amount 
named. 

The  vote  authorizing  their  issue  provided  that  these  bonds 
should  ^^  be  sold  only  to  retire  an  equal  amount  of  claims  against, 
or  indebtedness  of,  the  company  now  outstanding  or  in  exdiange 
therefor." 

"  The  directors  on  the  same  day," 

'^  Voted,  That  the  officers  of  this  company  be  directed  to  notify 
the  stockholders  thereof  and  the  holders  of  scrip  and  other  forms 
of  indebtedness  of  the  company,  that  an  eight  per  cent  mortga^ 
bond,  having  thirty  years  to  run,  has  b^n  authorized  by  the 
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stockholders  in  special  meeting  this  day,  to  be  issued,  and  that  said 
bonds  are  ready  lor  sale  to  the  stockholders,  or  exchange  with  said 
holders  of  scrip,  &c." 

Such  notice  was  duly  published  to  the  stockholders.  The  direc- 
tors at  a  meeting  July  25,  1874, 

^^  Voted,  That  the  dividend  on  the  preferred  stock  of  this  com- 
pany, due  August  Ist,  next,  be  paid  in  the  scrip  of  this  company 
in  the  same  way  and  manner  as  dividends  have  been  heretofore  paid. 

Accordingly  certificates  were  issued  of  which  No.  4  is  a  copy. 

At  a  directors'  meeting  Jaimary  27,  1874,  it  was  voted, 
'^  That  the  matter  of  f urtlier  issue  of  scrip  be  referred  to  the  stock- 
bolders.^'  At  a  stockholders'  meeting  holden  the  same  day  it  was 
voted; 

^'  That  the  scrip  dividend  to  be  hereafter  declared  be  made  con- 
vertible hereafter  as  heretofore  into  the  eight  percent  bonds  of  the 
company  at  par,  and  that  scrip  shall  be  entitled  to  an  interest  of 
aix  per  cent  thereon  until  converted  or  paid." 

At  a  directors'  meeting  holden  subsequently  on  the  same  day,  it 
was  voted  ^'  To  pay  the  next  dividend  on  the  preferred  stocK  in 
scrip  on  and  after  the  9th  proximo."  The  treasurer  issued  to  the 
preferred  stockholders  scrip  certificate  No.  5,  in  form  and  lan- 
guage in  all  respects  like  JNos.  2  and  4,  except  it  was  dated  Feb- 
ruary 2. 1874. 

At  a  meeting  of  the  directors  holden,  July  28, 1874,  the  follow- 
ing action  was  taken : 

^^  Whereas,  It  was  voted  at  a  meeting  of  the  stockholders  of  this 
company,  on  the  27th  of  January,  1874,  that  the  scrip  dividend 
hereafter  to  be  declared,  be  made  convertible  into  the  ei^ht  per 
cent  bonds  of  the  company ;  and  whereas,  the  company  is  now 
compelled  to  secure  a  portion  of  its  floating  debt  by  a  pledge  of  all 
its  eight  per  cent  bonds  now  unconverted,  it  is  voted  by  this  board 
that  until  the  floating  debt  of  this  company  shall  be  so  far  paid 
that  such  bonds  can  be  redeemed  from  any  pledge  for  its  floating 
debt  the  scrip  hereafter  to  be  issued  shall  not  bear  upon  its  face 
any  contract  tor  such  convertibility."  This  action  of  the  directots 
was  known  to  many  of  the  stockholders,  but  was  not  known  to  the 
plaintiff  until  after  this  suit  was  commenced. 

Accordingly  when  the  next  certificates,  No.  6 — ^were  issued, 
they  did  not  contain  the  convertibility  clause.  January  37, 1875, 
the  directors  in  meeting, 

^^  Voted,  In  accordance  with  instructions  given  the  directors  by 
the  stockholders  at  their  last  annual  meeting — ^that  the  treasurer 
be  directed  to  issue  the  scrip  of  the  company  in  payment  of  the 
dividend  due  on  the  1st  day  of  February  next  on  the  preferred 
stock." 

The  treasurer  issued,  accordingly,  oerdficatee — ^No.  7 — ^in  form 
and  language  like  No.  6,  except  we  date. 
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The  directors,  Jnl  v  26,  1877,  in  meeting, 

^  Voted,  Whereas  certain  promises  have  been  given  in  relation 
to  the  conversion  of  -scrip  into  bonds  of  the  company  amounting 
to  about  ten  thousand  dollars  ($10,000),  the  president  and  treasurer 
are  authorized  to  mdce  such  conversion,  and  thereafter  no  more  of 
the  scrip  shall  be  converted,  until  the  floating  debt  of  the  company 
is  fully  extinguished." 

Also  in  another  directors'  meeting,  December  6,  1877,  it  was 
^oted  to  offer  such  certificate-holders  a  six  per  cent  twenty  years' 
income  bond  in  exchange  for  such  certificates;  and  also  to  author- 
ijie  the  issue  of  such  bonds,  ^^  provided  that  in  the  opinion  of  the 
ooansel  of  the  company  there  are  no  legal  objections.  Also  that 
in  80  far  as  the  president  deems  the  company  to  have  been  pledged 
for  the  resumption  of  any  portion  of  tne  scrip  in  bonds  now  on 
hfrnd,  he  is  authorized  to  take  up  and  cancel  such  scrip  in  fulfil- 
ment of  any  such  implied  obligation."  At  a  meeting  of  the  direc- 
tors holden  July  81,  1878,  so  much  of  the  last  named  vote  as 
^  authorized  the  issue  of  twenty-year  bonds  in  exchange  for  divio 
dend  scrip"  was  rescinded  and  no  action  ever  taken  under  it. 

The  referee  found : 

^  All  the  votes  of  the  stockholders  and  directors  were  duly 
sraead  upon  the  records  of  the  company ;  but  it  did  not  appear 
tmt  the  plaintiff  ever  knew  of  but  one  oi  them,  that  of  the  stock* 
holders  in  January,  1874.  The  plaintiff  received  scrip  certificates 
as  they  were  issued  from  time  to  time  on  the  preferred  stook 
owned  by  him  and  they  have  all  been  converted  into  the  eight  per 
cent  first  mortga^  bonds.  A  large  proportion  of  the  scrip  oer- 
tificatee  so  issued  have  been  so  converted,  amounting  to  over 
$1,000,000.  In  such  conversions  no  distinction  or  difference  has 
been  observed  between  Nos.  6  and  7  and  the  earlier  Nos.  Nob.  6 
and  7  have  been  converted  into  the  bonds  as  readily  as  the  earlier 
Nos.  Considerable  of  this  scrip  was  sold  in  the  market,  and  was 
purehaaed  by  the  president,  treasurer,  and  some  of  the  directors. 

*^The  president  received  about  $19,000  of  such  scrip  certificates 
on  preferred  stock  which  he  owned,  and  purchased  quite  a  large 
amount  of  the  same  in  the  market,  and  had  most  of  it  converted 
into  eight  per  cent  first  mortgage  bonds,  and  the  balance  of  a  few 
thousand  aollars  have  recently  been  converted  into  the  new  &vb 
per  eent  bonds. 

^  The  scrip  so  purchased  in  market  was  converted  by  the  concK 
pany  into  the  eight  per  cent  first  mortgage  bonds  for  the  purchaser 
as  readily  as  it  was  to  the  holders  of  the  preferred  stock  to  whom 
tbe  scrip  certificates  thereon  were  issued.  The  plaintiff  purchased 
anite  a  large  amount  of  said  scrip  certificates  in  the  market,  and 
uie  company  through  its  president  and  treasurer  converted  $10,000 
ct  it  into  eight  per  cent  Ist  mortgage  bonds  in  the  summer  of 
1877."  .  .  . 
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^^  January  5,  1877,  the  plaintiff's  attorney  for  and  in  behalf  of 
the  plaintifi  took  all  the  scrip  certificates  to  the  defendant's  office 
in  Kntland  and  there  demanded  of  John  B.  Page,  the  president, 
and  J.  M.  Haven,  the  treasurer  of  the  defendant,  the  beiore  men- 
tioned eieht  per  cent  first  mortgage  bonds  in  excliange  for  said 
scrip  and  accrued  interest.  Both  said  Page  and  Haven  declined 
so  to  convert  them  at  that  time,  saying  that  the  defendant  had 
none  of  the  first  mortgage  eight  per  cent  bonds  on  hand  except 
such  as  were  pledged  as  collateral  security  for  tlie  payment  of 
some  part  of  the  defendant's  floating  debt,  or  such  as  it  was  nec- 
essary to  use  immediately  for  that  purpose  in  renewal  of  such 
debt,  but  not  always  to  the  same  party,  but  that  they  would  so 
convert  them  in  a  short  time  and  as  soon  as  some  of  such  bonds 
should  be  relieved  from  such  pledge.  He  then  demanded  the 
money  on  said  certificates  and  accrued  interest.  This  they  both 
peremptorily  refused  to  pay."  ... 

'^  On  July  15,  1877,  the  plaintifi!  by  his  attorney  repeated  his 
former  demand,  except  calling  for  the  seven  per  cent  income  bond 
in  exchange  for  the  certificates  dated  February  1,  1872,  to  said 
Page  and  Haven. 

'^  Said  Page  said  he  would  convert  the  first  fonr  numbers  in  a 
few  days,  but  could  not  at  that  time,  for  the  reason  before  stated 
when  demand  was  made.  Said  Haven  said  he  wonld  convert  the 
first  three  numbers  in  a  short  time.  Both  declined  to  convert  all 
the  numbers  later  than  those  specified.  The  said  attorney  then 
demanded  payment  of  all  said  certificates  in  money,  which  was 
absolutely  refused."  .  -  . 

"  As  appears  from  some  of  the  votes  of  the  defendant's  directors 
before  recited,  and  from  other  testimony,  I  find  that  said  Page 
had  the  general  direction  of  the  conversion  of  scrip  certificates 
into  bonds."  .  .  . 

''  Said  Page  uniformly  promised  to  make  such  conversion  as 
soon  as  the  bonds,  eight  per  cent  first  mortgage,  could  be  redeemed 
from  pledge  for  the  company's  floating  debt,  and  said  it  would  be 
in  a  short  time.  The  exact  dates  of  these  interviews  were  not 
given,  but  I  conclude  they  were  subsequent  to  the  passage  of  the 
vote  of  the  directors  heretofore  recited,  dated  July  28,  1874,  and  I 
so  find.  Prior  to  that  period  all  such  certificates  presented  for 
conversion  were  converted  into  the  eight  per  cent  first  mortgage 
boTids.  It  did  not  appear  that  the  company  had  ever  converted 
any  of  such  certificates  into  any  other  of  the  company's  bonds  ex- 
cept recently  into  five  per  cent  bonds."  .  .  . 

^^  At  intervals  between  the  calls  of  the  plaintifi,  the  company 
has  had  on  hand,  and  used  such  bonds  in  taking  up  sudi  oertin- 
cates  for  other  parties,  and  among  others  the  president,  said 
Page,  and  some  of  the  directors,  had  quite  an  amount  of  such  cer- 
tificates converted  into  such  bonds.    During  such  intervals,  and 
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abont  the  summer  of  1877,  bnt  exactly  when  did  not  appear,  the 
plaintiff  had  $10,000  of  each  scrip  certificates,  mostly  oi  the  last 
nnmber  or  those  which  did  not  have  the  couvertibility  clause  npon 
their  face,  converted  into  such  bonds."  .  .  . 

^^  I  find  said  Page  told  the  plaintiff  that  the  last  two  numbers, 
which  contain  no  clanse  in  regard  to  their  convertil)i]ity,  were  con- 
Tertible  the  same  as  those  which  contained  such  clause,  and  showed 
him  the  stockliolders'  vote  of  1874.  I  find  the  company  and  its 
directors  have  so  treated  them,  under  the  vote  of  the  stockholders 
in  January,  1874."  .  .  . 

^'  The  annual  reports  to  the  stockholders  for  the  years  1871, 1872, 
1873, 1874, 1875, 1876, 1877  and  1878,  as  published  and  circulated, 
eitlier  in  pamphlet  or  in  the  Rutland  Herald,  were  put  in  evidence 
and  the  statements  therein  contained  in  regard  to  the  financial  con- 
dition of  the  defendant  were  conceded  to  be  correct.  These  re- 
ports generally  came  to  the  knowledge  of  the  plaintiff,  and  may  be 
referred  to  as  a  part  of  this  report."  .  .  . 

^^  At  the  annual  meeting  of  the  stockholders  holden  July  31st, 
1878,  a  mortgage  of  its  entire  property  was  authorized  to  the  New 
England  Trust  Co.  to  secure  the  payment  of  $1,500,000  twenty 
year  bonds  or  notes  of  the  defendant,  bearing  five  per  cent  interest, 
$1,000,000  of  which  was  to  be  used  to  take  up  the  equipment 
bonds  maturing  in  1880,  and  the  balance  to  fund  any  of  the  other 
indebtedness  of  the  company,  including  the  outstanding  scrip 
dividends  or  certificates.  Such  mortgage  and  bonds  were  issuea, 
dated  August  1,  1878.  The  mortgage  was  put  in  evidence,  and 
may  be  referred  to  as  a  part  of  this  report.  It  recites  the  vote 
which  authorized  it.  Nearly  $900,000  of  the  seven  and  eight  per 
cent  equipment  bonds  have  been  exchanged  for  tliese  new  nve  per 
cent  bonas,  as  well  as  quite  an  amount  of  the  outstanding  scrip 
certificates,  so  that  only  about  $70,000  of  such  certificates  are  now 
outstanding.  The  company  are  ready  to  convert  the  plaintiff's 
certificates  at  their  par  value  and  accrued  interest  into  these  new 
five  per  cent  bonds."  .  .  . 

^^  The  defendant  claimed  that  it  had  never  had  income  or  earn- 
ings out  of  which  a  dividend  could  properly  }iave  been  made  at 
the  time  when  any  of  said  scrip  certificates  were  issued,  and  for 
that  reason  said  certificates  were  issued  without  authority  and 
without  consideration,  and  are  not  binding  on  the  defendant. 
Whether  it  had  income  or  earnings  applicable  to  such  purpose 
depends  on  the  facts  aforesaid.  I  find  tnat  the  defendant  nas  uni- 
formly treated  the  scrip  certificates  as  an  obligation  binding  on  the 
defendant ;  and  the  referee  is  of  the  opinion  that  they  are  oindinff 
obligations  of  the  defendant,  but,  whetner  due  at  the  time  this  suit 
was  commenced,  or  collectible  in  this  form  of  action,  is  submitted 
to  the  court." 

The  other  facts  are  stated  in  the  opinion  of  the  court 
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James  0.  Barrett  and  J.  Barrett  for  the  plaintiff. 

The  common  courts  are  appropriate,  xteed  v.  Stnrtevant,  40 
Vt  521 ;  Ci-aiidall  v.  Bradley,  7  Wend.  312 ;  Hennings  v.  Roths- 
child,  4  Bing.  315  (13  E.  0.  L.  448);  2  Johns.  235;  Perry  v. 
•  Smith,  22  Yt.  301.  Action  sustainahle  in  name  of  the  ^'  holder.*^ 
Hodges  V.  Shaler,  22  N.  Y.  114;  Hotchkiss  v.  Banks.  21  WalL 
854 ;  1  Dan.  Nego.  Inst.  s.  69 ;  Capron  v.  Capron,  44  Yt.  410 ; 
Hennings  v.  Bothschild,  supra.  Consideration  in  tlie  certificates 
snflBcient.  Stevens  v.  The  South  Devon  R.  R.  CJo.,  9  Hare,  313 ; 
Browne  v.  Monmouthshire  R.  R.  &  Canal  Co.,  13  Beav.  32; 
Moore  v.  Hudson  R.  R.  R  Co.,  12  Barb.  156,  160 ;  2  Redf .  Rail- 
ways,  s.  211 ;  Cross  v.  Richardson,  30  Yt  641 ;  Wilson  v.  Wilson, 
32  Barb.  328.  Import  of  the  certificates.  They  fall  within  the 
general  power  of  the  corporation  to  borrow  money  and  execute 
instruments  in  evidence  tnereof.  Angell  &  Ames  Corp.  s.  257; 
Field  Corp.  s.  271;  Jones'  R.  R.  Secu.  s.  306;  1  Dan.  Kego. 
Inst.  ss.  381-6.  The  certificates  have  been  ratified.  Defendant 
estopped  from  denying  their  validity.  Field  Corp.  s.  208,  n.; 
Bissell  V.  The  Michigan,  etc.,  R.  R  Co.,  22  N.  Y.  258 ;  Kent 
V.  Quicksilver  M.  Co.,  78  N.  Y.  184r-9. 

A  corporation  after  having  declared  a  dividend  and  paid  it  to 
the  other  stockholdei^s,  cannot  defend  against  a  suit  to  recover  the 
same  by  one  stockholder,  on  the  ground  that  the  dividend  has  not 
been  earned.  Stoddard  v.  Shetucket  Co.,  34  Conn.  542 ;  2  Redf. 
Railways,  s.  240,  n.  The  plaintiff  not  chai^geable  with  knowledgeu 
Angell  &  Ames  Corp.,  p.  400 ;  Field  Corp.,  s.  73.  The  nature 
and  rights  of  the  '^  preferred  or  guaranteed  stock"  are  defined  by 
the  defendant's  charter.  The  charter  is  the  law.  As  to  ^'  preferred 
stock"  and  '^dividend"  meaning  indebtedness,  payment,  security^ 
see  Burt  v.  Rattle,  31  Ohio  St.  116;  R.  R  Co.  v.  Jackson.  77  Pa. 
St.  321-5;  8  Mich.  100;  11  Rep.  691;  13  ib.  475;  Bates  v. 
Androscorein  R.  R.,  49  Me.  491 ;  R.  &  B.  R.  R  Co.  v.  ThraU,  85 
Yt.  545 ;  K.  R.  Co.  v.  Maine,  6  Otto.  511 ;  Tomlinson  v.  Jessup^ 
15  Wall.  459;  Cooley  Con.  Lira.  (4th  ed.)  p.  340,  n.;  Hyatt  «. 
McMahon,  25  Barb.  457 :  13  Gray,  239 ;  23  Pick.  840. 

Front  &  Walker  for  tne  defendant. 

No  recovery  on  the  common  counts.-  2  Greenl.  £v.  s.  Ill :  Alb. 
Tr.  Ev.  277,  457;  Royce  v.  Nye,  52  Yt.  372;  Yaughn  v.  Rujk, 
ib.  235.  Refusing  to  exchange  the  certificates  did  not  convert  wo 
plaintiffs  claim  into  a  money  obligation.  Scott  v.  Montague,  16 
V 1 164 ;  Rice  v.  Adams,  32  Yt.  691 ;  Hale  v.  Fish,  48  V  t.  227, 
Certificates  not  negotiable;  hence,  the  ^'holder"  cannot  recover 
under  the  common  counts.  Wainwright  t;.  Straw,  15  Yt.  215 ; 
Smilie  t;.  Stevens,  41  Yt  321 ;  Story  Fro.  N.  ss.  17, 18:  Farquhar 
V.  Ins.  Co.,  6  Rep.  676 ;  Bank  v.  Green,  13  Rep.  625 ;  Merriwether 
V.  Saline  Co.,  5  Dillon,  265;  ByW  Bills,  160, 164;  R  R.  Oa  tk 
Howard,  7  WalL  896;  Way  v.  Smith,  111  Mass.  623,  187;  11 
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Oray,  170.  Defendant  bad  no  right  to  exchange  its  mortgage 
bonds  for  the  certificates.  Wade  Ifetroactive  Laws,  s.  71.  Plain- 
tiff affected  with  notice.  Green  v.  Bank,  1  Thompson's  Bank  Cas. 
497;  Chaffee  v.  R.  R.  Co.,  53  Vt.  352;  People  v.  Batchellor,  23 
N.  Y.  128.  The  funds  must  be  applied  as  provided  for  by  chai-ter. 
Munt  V.  Shrewsbury  R.  R.  Co.,  8  Eng.  L.  &  Eq.  R.  149 ;  Mc- 
Gregor V.  The  Deal  &  Dover  R.  R.  Co.,  16  L.  &  Eq.  180 ;  21 
How.  441 ;  Horton  v.  Thompson,  71  N.  Y.  513 ;  14  L.  R.  Eq. 
822;  2  Abf.  Dig.  L.  Corp.  77,  s.  56.  Preferred  or  guarantee 
fitock  not  entitled  to  dividends  until  all  debts  of  defendant  are 
paid.  Field  Corp.  s.  121 ;  Lockhart  v.  Van  Alstyne,  31  Mich.  76 ; 
Williston  V.  Michigan  R.  R,  13  Allen,  400 ;  Taf t  v.  Hartford  R  R 
Co.,  8  R  I.  310;  1  Dillon,  174;  Qt.  John  v.  Erie  R  R.  Co.,  10 
Blach.  271 ;  4  Am.  Corp.  Cas.  92 :  McGregor  v.  Home  Ins.  Co.,  6 
Stewart  (N.  J.),  181 ;  Henry  v.  The  Great  N.  R.  R  Co.,  58  Eng. 
Ch.  R  605 ;  Boardman  v.  L.  S.  &  S.  Mich.  R  R  Co.,  84  N.  Y. 
157 ;  Green's  Brice,  147,  n. ;  1  Potter  L.  Corp.  329 ;  2  Redf .  Rail- 
ways, 529,  240,  544 ;  Jones'  R.  R  Securities,  s.  623 ;  Boone  Corp, 
125;  Field  Corp.  ss.  104, 172;  33  Conn.  457;  72  K  Y.  207.  It 
18  a  breach  of  trust  and  fraud  to  declare  a  dividend  where  no 
profits  have  been  made.  1  Redf.  Railways,  153 :  Burnes  v.  Pen- 
nell,  2  H.  L.  Cas.  496 ;  Bigelow  Frauds,  151 ;  Mann  v.  Cook,  20 
Conn.  217 ;  2  Redf.  Railways,  537 ;  3  Keyes,  521.  The  stock  and 
property  a  trust  fund  to  pay  the  debts.  Nat.  Trust  Co.  v.  Miller, 
«  Stewart  (N.  Y.),  163 ;  R.  R  Co.  v.  Howard,  7  Wall.  409 ;  Bart- 
lett  V.  Drew,  57  N.  Y.  587 ;  3  Mason,  311 ;  Field  Corp.  s.  143 ; 
Upton  V.  Tribilcock,  91  U.  S.  47;  2  Black.  721;  1  McCrary,  86; 
Richardson  v.  R.  R  Co.,  44  Vt.  622 ;  22  Wall.  136 ;  10  Blatch. 
271-9 ;  Evans  v.  Coventry,  8  De  G.  M.  &  G.  835.  Ratification. 
Doing  a  thing  prohilrited  not  a  ratification  of  it.  Story  AgenCT, 
115 ;  9  Exchequer,  55 ;  43  N.  H.  516 ;  7  Conn.  93 ;  22  Conn.  501 ; 
Pearce  v.  M.  &  I.  R  R  Co.,  21  How.  442 ;  5  Denio,  567 ;  41 
U.  Y.  35 ;  3  Cow.  623 ;  Pierce  Railroads,  34 ;  Angell  &  Ames  Corp. 
809 ;  1  Seld.  320.  No  estoppel.  2  Redf.  Railways,  s.  236 ;  Chase 
V.  Vanderbilt,  62-  N.  Y.  307;  Bigelow  Estop.  438,  515,  263;  19 
Wall.  146, 160;  38  Barb.  534;  34  N.  Y.  30;  Herman  Estop.  510: 
Boone  Corp.  104 ;  9  R  I.  366 ;  11  Wend.  18 ;  8  Cow.  543 ;  Field 
dorp.  6.  264. 

Yeazst,  J. — The  Rutland  &  Burlington  R.  R.  Co.  had  two 
mortgages  resting  upon  its  property,  and  the  road  was  in  posses- 
ifion  of,  and  being  operated  by,  the  trustees  of  the  second  mortgage 
bondholders.  Tne  trustees  of  the  first  mortgage  bondholders  had 
brought  suit  to  foreclose  that  mortgage.  While  this  suit  was  pend- 
ing me  bondholders  under  the  second  mortgage  obtained  an  act  of 
incorporation  under  the  name  of  the  Rutland  R  R.  Co.,  for  the 
purpose  of  ^  holding,  maintaining  and  operating"  said  R  &  B.  R 
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R.,  and  in  Jnlj  of  that  year,  1867,  the  company  was  organized.* 
Under  the  anthority  of  the  eighth  and  ninth  sections  of  the  charter 
and  for  the  purpose  therein  named ;  and  under  the  circnmstanoes 
detailed  in  the  referee's  report,  the  defendant  by  corporate  vote, 
issued  prior  to  February,  1872,  ''  preferred  or  guaranteed  stock, 
commonly  called  preferred  guaranteed  stock,"  to  tiie  amount  of 
$4,300,000.  The  company  had  also  issued  common  stock  to  the 
amount  of  $2,500,000.  February  1,  1872,  the  company  made  its 
first  issue  of  certificates  of  '^  scrip  dividend,"  specified  therein  as 
being  ^Mn  settlement  of  dividends  on  the  preferred  guaranteed 
stocK."  Thereafter  from  time  to  time  the  company  continued  to 
issue  similar  certificates,  but  varying  somewhat  in  their  terms. 
The  plaintiff  having  become  the  owner  and  holder  of  such  certifi- 
cates of  different  issues  to  an  amount  of  over  $21,000,  and  having 
demanded  an  exchange  into  the  bonds  of  the  company  referred  to 
in  the  certificates,  and  the  company  having  refused  to  make  the  ex- 
change, and  then  having  demanded  payment  and  been  refused, 
brought  this  suit  declaring  in  the  common  counts  in  assumpsit,  to 
recover  the  amount  of  his  certificates. 

The  plaintiff  was  a  preferred  stockholder  from  June  4,  1872,  to 
October  9,  1877,  and  auring  this  time  purchased  the  certificates  in 
suit  and  others,  and  had  issued  to  him  certificates  on  his  own  stock. 
The  referee  gives  a  statement  of  the  floating  debt  of  the  defend- 
ant at  yearly  and  half  yearly  intervals,  beginning  August  1,  1868, 
and  ending  August  1,  1879,  and  says  these  were  the  balances  of 
the  bills  payable  as  shown  by  the  treasurer's  books  at  the  several 
dates  named,  which  both  parties  treated  as  a  fair  representation  of 
the  floating  debt  of  the  defendant. 

The  referee  finds  that  if  the  fioating  debt  and  current  expenses 
were  to  be  first  paid  out  of  rent  or  income,  the  defendant  has  had 
no  funds  with  wnich  to  pay  the  plaintiff's  certificates,  and  had  none 
at  the  time  the  demands  were  made  and  this  suit  brought.     If  the 

S referred  stock  was  entitled  to  be  paid  dividends  before  the  floating 
ebt  was  paid,  the  income  of  the  company  at  the  time  of  the  de- 
mands had  been  sufficient  to  pay  all  such  certificates  issued  by  the 
defendant.  The  road  was  leased  before  the  certificates  were  issued 
and  its  sole  income  was  from  rents. 

The  defendant  claimed  before  the  referee  and  now  insists  that  it 
never  had  income  or  earning  out  of  which  a  dividend  could  prop- 
erly be  made  at  the  time  when  any  of  the  scrip  certificates  were 
issued,  and  that  the  certificates  were  issued  without  authority 
and  without  consideration  and  are  not  binding  on  the  defend- 
ant. 

I.  A  primary  question  on  the  facts  reported  is :  Which  has  the 
first  right  to  the  income,  the  creditors  of  the  defendant  company, 
or  the  preferred  stockholders  ?  The  provision  of  the  charter,  sec- 
tion 8,  is,  that  the  preferred  or  guaranteed  stock  shall  be  entitled 
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to  dividends  from  the  earnings  or  income  of  the  corporation  before 
any  other  dividend  shall  be  paid. 

The  construction  of  similar  provisions  has  not  nn frequently  been 
involved  in  causes  in  this  country  and  in  England,  and  the  stmg- 

§le  has  been  to  gain  for  the  preferred  ^aranteed  stockholders  the 
ouble  advantage  of  a  shareholder  and  creditor,  but  without  suc- 
cess. The  legislation  in  this  State  and  elsewhere  has  been  in  ac- 
cord with  the  idea  developed  in  the  reported  cases,  that  the  stock 
and  property  of  a  corporation  is  a  trust  fund  pledged  for  the  pay- 
ment 01  its  debts,  and  the  creditors'  right  to  payment  and  tneir 
lien  is  prior  to  the  right  of  every  stockholder.  In  the  late  case  of 
National  Bank  v.  Douglass,  McCrary's  Rep.  vol.  1,  p.  86,  the  court 
say  "  saci-edly  pledged,"  and  quoting  the  language  of  Judge  Clifford 
in  Railroad  Co.  -??. Howard,  t  Wall.  392,  adds  that  "stockholders 
are  not  entitled  to  anv  share  of  the  capital  stock  nor  any  dividend 
of  the  profits  until  all  the  debts  of  the  corporation  are  paid.'^  To 
similar  purport  and  equally  strong  is  the  language  of  JudgS  Story 
in  Wood  V.  Dummer,  S  Mason,  308;  and  again  in  Mumma  v,  Po- 
tomac Co.,  8  Pet.  286,  and  of  Judge  Curtis  in  Curran  v.  The  State 
of  Arkansas  and  Others,  15  How.  304.  See  also  the  numerous 
cases  in  defendant's  brief  on  this  point. 

It  is  now  well  established  that  dividends  on  preferred  stock  are 
payable  only  out  of  net  earnings  which  are  applicable  to  the  pay- 
ment of  dividends ;  Pierce  on  Railroads,  p.  125,  and  cases  cited  m 
notes ;  and  that  such  dividends  are  not  payable  absolutely  and  un- 
conditionally as  interest  is,  but  only  out  of  profits  made  by  the 
company.  The  preference  is  limited  to  profits  whenever  earned. 
Jones  on  Railroad  Securities,  s.  620,  and  cases  cited  in  notes ;  Field 
on  Corporation,  s.  121,  and  cases  cited ;  Oorry  v.  Railroad  Co.,  29 
Bevan,  263 ;  McGregor  v.  Ins.  Co.,  6  Stewart's  Eq.  Rep.  (N.  J.) 
181 ;  St.  John  v.  Erie  R.  R.  Co.,  10  Blatch.  271 ;  s.  c,  22  Wall. 
136 ;  Lockhart  v.  Van  Alstyne,  31  Mich.  76 ;  Taft  v.  Railroad  Co.,  8 
B.  I.  310. 

Under  the  provision  of  this  charter  it  is  not  a  debt  that  is  guar- 
anteed, but  the  right  to  a  dividend  from  the  earnings  and  income 
of  the  corporation.  The  right  to  a  dividend  is  not*  a  debt.  There 
is  no  debt  until  the  dividend  is  declared.  The  obligation  and  right 
to  declare  it  does  not  arise  until  there  is  a  fund  from  which  it  can 

Eroperly  be  made.    See  cases  supra ;  also  In  re  London  India  Rub- 
er Co.,  Law  Rep.  5.  Eq.  Cases,  525. 

In  this  case  it  could  only  be  made  from  "  earnings  and  income.'^ 
The  only  earnings  and  income  was  the  rental  which  was  insufficient 
to  pay  the  operating  expenses  and  the  floating  debt.  Upon  the 
plaintiffs  theory  there  was  an  unqualified  obligation  to  declare  and 
pay  dividends  to  preferred  stockholders  from  the  earnings  and  in- 
come, notwithstanding  there  were  debts  of  the  company  greater  than 
the  earnings  and  income.   The  creditor  must  come  after  the  stock- 
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holder.    Under  this  claim  the  rale  aniTenally^  recognized  in  the 

books  that  the  property  of  a  corporation  is  a  trust  fnnd  pledged 
for  the  payment  of  the  debts  of  the  corporation,  and  the  distinc- 
tion everywhere  npheld  between  a  stockholder  and  creditors,  would 
have  to  be  disregarded.  In  our  view  the  terms  of  the  charter 
neither  force  nor  miport  such  construction. 

But  the  learned  counsel  for  the  plaintiff  deny  that  the  pre- 
ferred stock  was  capital  stock,  and  insist  that  the  only  capital  stock 
of  the  defendant  company  is  the  common  stock,  or  the  stock  that 
was  issued  to  the  second  mortgage  bondholders,  and  that  the  in- 
tent and  meaning  of  the  charter  in  reference  to  the  issue  of  pre- 
ferred stock,  w^  to  provide  means  of  exchanging  the  first  mort- 
gage bonds  into  a  preferred  stock,  but  not  to  affect  the  security, 
and  that  such  was  tne  understanding  of  all  parties  at  the  time,  and 
that  wherever  preferred  stockholders  have  been  held  to  be  stock- 
holders in  distinction  from  creditors,  it  has  been  upon  the  ground 
that  by  the  terms  of  the  act  or  contract  their  stock  formed  a  part 
of  the  capita]  stock,  and  that  they  by  taking  the  same  become  in 
reality  and -in  substance,  as  well  as  in  name,  stockholders,  holders 
of  shares  of  capital  stock. 

It  is  true  the  charter  was  granted  to  the  second  bondholders,  and 
provides  that  the  capital  stock,  meaning  undoubtedly  the  stock  to 
oe  obtained  by  the  second  mortgage  bonds,  should  be  3,000,000 
dollars,  and  in  the  provision,  section  8,  for  issuing  the  preferred 
or  guaranteed  stock,  it  is  not  called  capital  stock.  But  the  counsd 
nowhere  intimate  in  their  able  brief  wherein  the  preferred  stock 
lacked  any  element  or  quality  of  the  common  stock.  It  seems  to 
have  had  every  privilege  and  recognition  of  the  common  stock  in 
the  meetings  and  administration  of  the  company.  The  referee 
puts  it  in  this  way :  ^'  Besides  the  preferred  stock  the  company  had 
issued  about  $2,500,000  of  common  stock,  the  holders  of  which 
were  entitled  to  and  did  vote  in  the  stockholders'  meetings,  having 
equal  power  in  shaping  and  controlling  the  action  of  the  company, 
With  tne  holders  of  preferred  stock  to  the  same  amount."  The 
preferred  stockholders  had  not  only  every  privilege  but  were  ex- 
empt from  none  of  the  liabilities  of  the  common  stockholders.  If 
the  eighth  section  of  the  charter  had  said  preferred  capital  stock 
insteaa  of  preferred  stock,  what  different  quality  would  that  have 
given  the  stock  ?  The  charter  specifics  the  amount  of  the  capital 
stock  of  the  company,  which  was  suflScient  to  cover  the  second 
mortgage  bonds,  but  much  less  than  the  value  of  the  road,  the  char- 
ter being  granted  to  those  bondholders,  and  it  then  provides  for  the 
issue  of  preferred  stock,  and  limits  that  to  the  amount  of  prior 
claims  or  incumbrances. 

The  terms  of  this  charter  are  plain  to  the  intent  of  providing  fer 
two  kinds  of  stock,  viz.:  common  stock  and  preferred  or  guaran. 
teed  stock.     It  makes  no  distinction  between  them  except  to  the 
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cffeot  that  the  preferred  stock  should  receive  dividends  from  the 
earnings  and  income  of  the  corporation,  at  a  rate  and  time  named, 
with  interest  thereafter  if  not  paid,  '^  before  any  other  dividend 
Bhall  be  made  therefrom.''  What  is  there  in  the  charter  to  indicate 
that  the  legislatnre  intended  to  simply  create  a  creditor  class  in 
creating  preferred  stockholders,  and  meant  interest  by  tlie  word 
dividend  ff  As  stated  by  Jones  on  Railroad  Secnr.  s.  619,  ^^  what- 
ever rights  attached  to  it  [prefeired  stock]  when  issued  continue 
to  adhere  to  it."  The  peculiar  ri^ht  specined  in  the  charter  to  be 
attached  to.  it,  is  the  right  to  a  dividend  before  any  should  be  made 
upon  the  common  stock,  and  that  it  may  be  converted  into  com- 
mon stock.  In  St.  John  v.  Erie  R.  R.  Co.,  suprj^  Judge  Blatch- 
iord  based  his  result  upon  a  ^'  fair  and  reasonaole  construction  of 
the  contract."  Judge  Swayne,  in  the  same  case  in  the  Snpreme 
Court,  says :  ^^  The  question  presented  in  the  present  case  depends 
ior  its  solution  wholly  upon  the  construction  given  to  the  fifth 
clause  of  the  agreement."  The  defendant's  charter  is  the  instru- 
ment to  be  construed  here,  and  to  borrow  the  words  of  Judge 
Swayne,  '^  The  language  employed  is  apt  to  express  the  relation  of 
stockholders.  None  to  express  the  relation  of  creditors  is  found 
in  the  instrument."  Under  it  "  the  preferred  stockliolders  are  en- 
titled to  have  the  full  amount  of  their  dividends  paid  before  any 
Jayment  is  made  in  respect  of  dividends  upon  the  ordinair  stock.'' 
ones,  s.  620,  and  cases  cited.  In  Taft  v.  H.  P.  &  F.  R.  K.  Co.,  8 
R.  I.  810,  it  was  held  that  the  word  ^^  guaranteed "  in  connectiou 
with  preferred  stock,  did  not  change  the  legal  effect  of  the  rights 
of  liolders  of  such  stock.  Bradley,  C.  J.,  after  referring  to  the 
English  cases,'  says :  ^'  Without  dwelling  longer  upon  these  and 
similar  authorities,  it  is  perfectly  apparent  that  the  guaranty  of 
dividends  by  a  railwav  company  is  considered  by  the  courts  and  by 
the  business  community  also,  to  mean  nothing  more  than  a  pledge 
of  the  funds  legally  applicable  to  the  purposes  of  a  dividend ; 
that,  in  short,  it  is  a  dividend  and  not  a  debt." 

No  claim  is  made  in  this  case  that  the  preferred  shareholder 
does  not  have  all  the  rights  as  a  shareholder  that  is  enjoyed  by 
the  holder  of  the  common  stock.  The  claim  is  that  he  is  also  a 
creditor  with  all  the  rights  pertaining  to  that  relation.  Against 
this  claim  are  the  terms  of  the  charter,  the  presumptions  of  law 
and  the  usual  course  of  bnsiness.  The  evidence  of  nis  relation  to 
the  company  is  a  certificate  of  stock  which  under  the  charter 
should,  and  probably  does,  guarantee  a  dividend  to  be  paid  to  him 
before  any  aividena  shall  be  paid  on  the  common  stock.  Mr. 
Pierce,  page  120,  defines  dividends  to  be  corporate  funds  derived 
from  the  earnings  of  the  corporation,  and  appropriated  by  a  corporate 
act  to  be  divided  among  the  stockholders.  A  preferred  dividend 
Is  the  fund  paid  to  one  class  of  shareholders  in  priority  to  that  to 
be  paid  to  anoth^  class.    See  authorities  cited  by  Pierce. 
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The  case  most  relied  upon  by  the  plaintiff's  counsel,  where  it 
was  held  that  a  holder  of  stock  was  a  creditor,  is  that  of  Bart  v. 
Battle,  reported  in  The  Reporter,  March  6,  1878,  p.  310  (31  Ohio 
St.  116).  The  preferred  stock  in  that  case  was  issued  nnder  a 
statute  that  provided  that  the  "  holders  of  sach  preferred  stock 
shall  not  have  the  right  to  vote  on  any  question,  at  any  meeting 
of  the  stockholders  of  such  corporation,  or  for  the  election  of 
.officers,  and  shall  not  be  liable  for  the  debts  of  such  corporation." 
And  the  corporation  pursuant  to  a  vote  of  the  corporation  secured 
the  preferred  stock  then  in  suit  by  a  bond  and  mortgage  of  the 
corporate  property.  Welch,  0.  <f.,  in  delivering  the  opinion  of 
the  court  says :  '^  A  majority  of  us  think  that  the  transaction  be- 
tween the  corpoi*ation  and  the  so-called  preferred  stockholders, 
was  in  fact  and  in  law  a  loaning  of  money  upon  mortgage  securilr 
and  not  the  creation  of  additional  members  of  the  corporation.  A 
man  who  advances  his  money  to  a  corporation,  and  takes  a  bond 
and  mortgage  for  its  repayment,  and  also  by  express  agreement  be- 
tween the  parties  takes  no  interest  or  risks  in  the  concerns  of  the 
company,  is  a  creditor  of  the  company,  and  to  call  him  a  stock- 
holder is  a  simple  misnomer." 

The  distinction  between  that  case  and  the  one  at  bar  is  apparent 
It  is  insisted  that  the  provisions  of  the  defendant's  charter  to  the 
effect  that  the  preferred  stock  should  be  issued  only  for  the  ^'  pur- 
pose of  satisfying,  paying  or  purchasing  prior  claims,  or  incnra- 
Drances  upon  or  interests  in  said  road  and  property,"  and  should 
be  limited  to  the  amount  of  such  claims,  and  providing  the  rate  of 
dividend,  and  for  its  payment  semi-annually,  and,  "  until  declared," 
interest  thereon  to  be  added  from  the  end  of  the  half  year  when 
the  same  should  be  declared,  and  that  no  mortgage  should  take 
precedence  of  the  preferred  stock  in  the  application  of  income,  all 
show  a  purpose  to  create  a  perferred  stock  with  all  the  security  of 
a  first  mortgage,  taken  in  connection  with  the  fact  that  the  prior 
claims  consisted  largely  of  the  first  mortgage  then  in  process  of 
foreclosure. 

Courts  have  not  favored  the  creation  of  different  classes  of 
shareholders  with  superior  rights  in  one  over  others.  Doubt  is 
expressed  in  the  books  whether  there  is  power  in  a  corpomtion  to 
distinguish  between  its  stockholders  by  making  them  unequal  in 
interest  and  right,  except  as  it  is  expressly  granted.  Although 
some  courts  and  law  writers  have  said  that  the  issue  of  perferred 
stock  is  but  a  method  of  borrowing  money,  and  that  preferred 
stock  is  only  a  form  of  mortgage,  we  think  the  law  as  now  settled 
is  better  expressed  by  Pierce,  who  says,  page  124 :  ^'  The  issue  of 
preferred  stock  is  a  mode  by  which  a  corporation  obtains  funds 
lor  its  enterprise,  without  borrowiug  money  or  contracting  a  debt" 
The  other  view  has  been  expressed  generally  in  cases  where  the 
claim  was  that  no  dividend  could  properly  be  paid  on  preferred 
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Btock  before  and  without  paying  on  the  other  stock,  as  in  R.  &  B. 
R.  R.  Co.  V.  Thrall,  35  Vt.  636 ;  or  where  the  preferred  stock- 
holders had  no  right  in  the  management  of  the  company,  and  were 
not  liable  for  debts,  and  were  nominal  stockholders  only,  as  in 
Burt  V.  Rattle,  snpra. 

It  was  necessary  for  the  defendant,  consisting  of  the  second 
mortgage  bondholders,  to  raise  money  to  pay  up  the  first  mortgage, 
in  order  to  save  the  projperty  from  going  on  that  mortgage,  xwo 
ways  were  open  to  tnem,  one  to  borrow  money,  the  omer  to  sell 
stock.  They  decided  to  try  the  latter  method.  The  pressure  was 
severe  upon  them,  and  the  amount  to  be  raised  was  large.  The 
stock  in  order  to  be  sold  must  necessarily  be  carefully  guarded. 
The  issue  of  the  preferred  stock  in  this  case  was  made  as  it  usually 
is,  that  is,  when  the  corporation  has  reached  a  crisis  in  its  afiEairs, 
and  the  corporators  are  unwilling  or  unable  to  put  more  or  suffi- 
cient money  into  the  business,  t)ut  are  nevertneless  disposed  to 
give  to  those  who  will  do  so  a  preference  in  profits.  Oareful 
guards  are,  therefore,  usually  thrown  around  perf erred  stock  in  the 
charter  or  contract,  as  was  done  in  this  case ;  but  this  did  not 
change  the  character  of  the  transaction.  It  was  still  an  obtaining 
of  funds  by  sale  of  stock,  and  not  a  borrowing  of  money  on  a 
mortgage. 

These  provisions  of  the  charter  seem  to  us  to  point  to  a  careful 
security  of  the  benefit  of  the  preference  as  between  the  two  kinds 
of  stocK,  but  not  a  preference  over  the  creditors  of  the  corporation : 
not  a  preference  with  a  perpetual  promise  to  pay  more  than  a  legal 
rate  of  interest  on  the  sum  invested,  out  of  the  earnings,  without 
regard  to  what  the  corporation  owes  as  a  ^^  fioating  debt,"  not  a 
preference  that  would  give  to  the  holdere  of  the  preferred  stock 
the  character  of  coi'porators  with  the  right  to  be  the  corporate 
managers,  and  also  make  them  the  preferred  creditors  of  the  cor- 
poration; not  a  preference  under  which  the  debts  of  the  cor- 
poration might,  and,  as  the  company  was  situated,  must  ffo  on  in- 
creasing from  year  to  year  indefinitely  unprovided  for,  while  the 
stockholders  and  managers  were  receiving  the  whole  income  in 
dividends.  We  think  the  language  of  the  charter  well  expresses 
what  the  report  shows  was  me  only  object  which  the  parties  in 
interest  needed  or  wanted  to  secure,  so  far  as  they  then  understood 
the  situation,  viz. :  a  preference  in  dividend  between  the  two  kinds 
of  stock  and  nothing  more.  Under  their  preference  the  common 
stock  can  receive  nothing  until  all  the  dividends  on  the  preferred 
stock  are  paid  according  to  the  terms  of  the  chiui;er.  Pierce  on 
Railroads,  page  125,  and  cases  cited  in  notes. 

It  follows  from  this  construction  of  the  charter  that  the  earnings 
of  the  defendant  corporation  should  have  been  appropriated  to 
the  payment  of  its  floating  debt,  in  preference  to  the  payment  of 
diviaends  on  preferred  st^sk. 
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It  appears  from  the  report  that  nntil  early  in  the  year  1879^ 
the  financial  condition  of  the  company  had  not  been  fully  ondor- 
stood,  and  that  a  very  large  floating  indebtedness  then  first  camo 
to  light.  In  this  emergency  the  company  began  the  issne  of  scrip 
dividend  certificates.  The  first  certificates  were  dated  Febmarjr 
1,  1872,  and  thev  were  issued  every  six  mouths  thereafter  until 
February  1, 1875!! 

The  plaintiff  claims  that  even  if  the  company  had  no  profits  out 
of  which  to  pay  dividends,  and  therefore  ought  not  to  have  made  or 
paid  them,  yet  it  is  estopped  from  denying  the  validity  of  these- 
certificates  as  obligations  of  the  company  by  reason  of  its  conduct 
in  regard  to  them. 

The  defendant  claims  that  they  are  incapable  of  ratification; 
that  they  are  absolutely  void  because  issuea  without  right ;  that 
bein^  issued  when  the  company  had  no  money  applicable  to  divi- 
dends it  was  an  unauthorized,  ille^l  act,  which  affected  the  cer- 
tificates the  same  as  though  prohibited  in  the  charter. 

There  was  no  lack  of  authority  to  make  dividends  to  preferred 
stockholders.  The  charter  provided  for  it.  The  company|s 
action  in  regard  to  dividends  was  unseasonable,  that  is  beiore  it 
had  funds  applicable.  Did  such  unseasonable  exercise  of  power 
render  the  certificates  void  ?  The  question  is  not  what  might  have 
been  the  right  of  creditoi-s  or  stockholders  had  they  interposed. 
But  must  the  court  say  in  behalf  of  the  company  only,  tliat  its 
premature  exercise  of  charter  power  was  void  because  premature! 
We  think  not.  In  Stoddard  v,  Shetucket  Foundij  Co.,  34  Conn. 
542,  it  was  held  in  an  action  against  the  corporation  by  a  stock- 
holder, to  recover  a  dividend  declared  by  the  directors,  if  all  the 
other  stockholders  have  received  and  retain  their  dividends,  the 
corporation  cannot  set  up  in  defence,  that  the  dividend  has  not 
been  earned,  and  that  its  payment  would  withdraw  a  part  of  the 
capital.  Kent  v.  Quicksilver  Mining  Co.,  78  N.  Y.  186.  ['U 
the  power  to  make  the  contract  exists,  and  excess  in  some  particiv 
lars  is  not  a  defence."  Pierce,  518,  and  cases  there  cited.  In 
Taylor  v.  Chichester  &  M.  R.  Co.,  L.  R.  2  Exch.  356,  378,  Black- 
burn, J.,  says:  ''I  think  it  yery  unfortunate  that  the  same  phrase 
of  Ultra  Yires  has  been  used  to  express  both  an  excess  of  author- 
ity as  against  the  shareholders,  and  the  doing  of  an  act  illegal 
as  being  malum  prohibitum ;  for  the  two  thin^  are  substantially 
different ;  and  I  think  the  use  of  the  same  phrase  for  both  has 
produced  confusion." 

It  is  ordinarily  a  matter  of  internal  management,  to  be  dete^ 
mined  by  the  company  or  the  directors,  when  to  declare  dividends 
and  the  amount.  This  is  subject  to  limitations,  and  equity  will 
interfere  either  to  enforce  or  restrain  a  dividend  upon  aumcient 
showing.  Green's  Brice,  Uli;i*a  Yires,  2  Am.  £d.  p.  203,  md  om» 
cited. 
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Bat  eqnity  even  would  not  interfere  with  a  dividend  unless  it 
i^peared  that  somebody  in  particular  was  hurt  or  liable  to  be  in- 
jured. It  would  not  interfere  after  all  danger  had  passed,  and  for 
the  sake  of  vindicating  general  principles.  Stevens  v.  The  South 
Devon  Rj.  Co.,  9  Hare,  313 ;  reported  also  in  XII.  L.  and  Eq. 
329 ;  Browne  v.  The  Moninouthsiiire  Ry.  &  Canal  Co.,  13  Beav. 
32 ;  reported  also  in  IV  Eng.  L.  and  Eq.  113 ;  Moore  v.  Hudson 
R  R.  R.  Co.,  12  Barb.  166,  160 ;  2  Redf.  on  Railways,  s.  211. 

These    certificates    being    susceptible    of    ratification,   should 

•die  defendant  be  estopped  from  denying  their  validity  in  this 

case  ?     All  these  issues  of  certificates  were  authorized  by  nearly  if 

not  entirely  unanimous  votes  of  the  corporation,  followed  by  votes 

of  the  directors.     The  firat  vote  was  as  follows : 

^^  Resolved,  That  the  directors  be  authorized  and  are  hereby  in- 
structed to  prepare  and  issue  to  the  holders  of  the  preferred  stock, 
a  scrip  diviaend  of  three  and  a  half  per  cent,  to  date  February 
Ist,  1872,  upon  forty  three  thousand  shares  of  preferred  stock.'' 
The  next  vote  was,  ^^  to  pay  further  dividends  on  the  preferred 
stock  of  the  company  by  issuing  to  the  holders  thereof  scrip 
(dividends^  therefor  as  the  same  may  become  due."  Other  votes 
followed  irom  time  to  time.  Every  vote  of  the  company  and 
directors  expressed  or  implied,  the  idea  of  a  payment  of  dividends. 
These  certincates  were  all  expressed  to  be  '^  in  settlement  of  divi- 
dends on  the  preferred  guaranteed  stock;"  and  were  made  con- 
vertible on  demand  or  at  the  option  of  the  holders,  into  mortgage 
bonds  of  the  company,  except  the  last  two  issues.  The  reteree 
finds  that  the  plaintiff  received  scrip  certificates  as  they  were  issued 
from  time  to  time  on  the  preferred  stock  owned  by  him,  and  they 
have  all  been  converted  into  bonds.  Certificates  have  been  so 
converted  amounting  to  over  $1,000,000.  In  such  conversions,  no 
distinction  or  difference  has  been  made  between  the  two  last  issues^ 
Nos.  6  and  7,  and  the  earlier  issues.  Considerable  of  this  scrip 
was  sold  in  market  and  Was  purchased  by  the  president,  treasurer 
and  some  of  the  directors,  and  was  converted  into  bonds.  The 
scrip  so  purchased  in  market  was  converted  by  the  company  into 
bonds,  for  the  purchaser  as  readily  as  it  was  for  the  holders  of  the 
preferred  stocx  to  whom  the  scrip  certificates  thereon  were 
issued.  This  was  done  for  the  plaintiff  to  quite  an  extent  down  to 
about  the  time  this  suit  was  brought,  July,  1878.  The  referee  re- 
ports that  the  president  had  the  general  direction  of  the  conversion 
of  scrip  certificates  into  bonds. 

The  president  told  the  plaintiff  that  the  last  two  issues,  which 
contain  no  clause  in  regard  to  their  convertibility,  were  convertible 
the  same  as  those  which  contained  such  clause,  and  showed  him 
the  stockholders'  vote  to  that  effect  The  referee  finds  the  com- 
pany and  its  directors  so  treated  them,  under  that  vote. 

£k>xae  of  the  preferred  stockholders  when  they  saw  such  daiise 
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was  omitted  from  the  scrip  certificates,  supposed  thej  were  not 
ooDvertible  into  bonds  ana  so  sold  them  in  market,  and  the 
pbdntiff  bought  them  at  large  discount,  after  he  had  been  in- 
formed bv  the  president  that  they  were  oonvertiUe  into  bonds, 
and  was  shown  dt  him  the  said  stockliolders'  vote  to  that  effect ; 
and  he  never  knew  until  after  this  suit  was  brought,  why  the  last 
two  issues  did  not  contain  the  convertible  clause.  Until  after  this 
suit  was  brought,  neither  the  company  nor  any  of  its  officers  ever 
denied  that  these  certificates  were  convertible  into  bonds,  and  the 
president  and  treasurer  continued  to  make  the  conversions  until 
after  this  suit  was  brought,  though  some  of  the  later  conversions 
were  into  a  lower  rate  of  interest  ix>nd,  as  shown  in  the  report. 

Tlie  referee  does  not  find  in  terms  that  the  plain  tifiPs  certificates 
are  the  only  ones  not  so  converted  ;  but  he  finds  certificates  have 
been  so  converted  to  an  amount  of  over  $1,000,000 ;  and  it  ap- 
pears by  computation  that  the  total  amount  of  certificates  was 
about  $1,053,500.  Therefore  the  fair  conclusion  from  the  report 
is  that  the  plaintiff's  certificates  are  substantially  the  only  ones  not 
converted. 

It  further  appears  that  the  floating  debt  of  the  compan  v  at  the 
time  this  suit  was  brought  had  been  very  largely  reduced,  and  it 
does  not  appear  that  the  same  treatment  of  these  certificates  with  . 
the  other  would  have  embari*a88ed  the  company,  or  that  any  cred- 
itor objected  to  the  conversion. 

The  above  is  but  a  summary  of  what  the  report  more  fully 
shows  that  the  company  did  in  respect  to  the  dividend  certificates, 
and  after  stating  the  facts,  the  reieree  finds  ^^  that  the  defendant 
has  uniformly  treated  the  scrip  certificates  as  an  obligation  bind- 
ing on  the  defendant." 

On  the  other  hand,  the  plaintiff  was  a  stockholder,  and  so  far  as 
affected  by  constructive  notice  is  entitled  to  stand  no  better  as  to 
the  certificates  purchased  by  him  than  he  would  be  as  to  certifi- 
cates issued  to  him  on  his  own  stock.  As  a  stockholder  he  cannot 
escape  the  responsibility  pertaining  to  that  relation  for  the  wrong- 
ful policy  of  the  company  as  to  dividends.  But  it  was  omj 
the  nnancial  condition  of  the  company  that  rendered  the  policy 
wrongful.  Can  it  be  said  that  a  stockholder  is  necessarily  cnaige- 
able  with  notice  that  the  affairs  of  a  corporation  are  in  such  con- 
dition that  they  ought  not  to  make  a  dividend  ?  The  propriety  of 
making  a  dividend  at  a  particular  time  is  a  matter  to  be  deter- 
mined upon  consideration  of  all  the  circumstances ;  and  these  are 
not  usually  known  by  the  stockholders.  If  a  dividend  is  voted 
unwisely  and  without  strict  right  at  the  time  on  account  of  no 
funds,  the  law  would  afford  a  remedy  in  behalf  of  an  injured 
party.  But'  may  the  company  itself,  after  having  so  voted  and 
paid  every  stocknolder  except  the  plaintiff,  no  one  ever  objecting, 
and  after  having  treated  the  transaction  as  valid  throughout,  and 
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after  all  danger  from  the  wrongful  policy  has  passed,  say  to  the 
last  beneficiary  of  the  dividend,  the  act  of  voting  and  paying  these 
dividends  in  scrip  form  was  unlawful,  and  you,  being  a  stock- 
holder, thereby  participated,  and  are,  therefore,  not  entitled  to  the 
benefit  that  every  other  stockholder  has  enjoyed  ?  It  does  not 
appear  that  the  plaintifi  had  knowledge,  or  suspicion  in  fact,  that 
the  company,  its  officers,  or  its  stockholders,  designed  or  transacted 
anytliing  unlawful  or  wrong  towards  any  parties  or  interests  in 
voting  to  pay  dividends  in  scrip,  or  in  paying  the  scrip  by  exchange 
into  bonds,  as  was  done  down  to  the  time  payment  was  refused  to 
himself.     He  had  no  part,  in  fact,  in  what  was  done  by  the  com- 

fany.  The  company  aecided  the  question  of  dividends  for  itself, 
t,  and  all  its  agents,  officers  and  stockholders,  have  concurred  in 
all  that  has  been  voted  and  transacted,  and  have  taken  the  fruits 
thereof  to  themselves  as  matter  of  lawful  ri^ht,  and  by  no  vote 
or  act  have  any  of  said  parties  denied  the  validity  and  good  faith 
of  what  has  been  done,  until  the  defence  in  this  suit  was  asserted. 

After  this  suit  was  brought  the  stockholders  voted  to  issue  five 
per  cent  bonds,  secured  by  mortgage,  "  to  fund  the  indebtedness 
of  the  company,  including  the  outstanding  scrip  dividends  or  cer- 
tificates," and  used  them  for  that  purpose.  The  company  has 
more  than  a  million  4^^^^  bonded  debt  created  by  taking  up 
these  certificates,  and  has  devoted  its  earnings  and  income  to  pay 
the  interest  on  it ;  and  the  preferred  stockholders  have  receivea 
this  benefit  The  effect  of  excluding  the  plaintiff  as  to  his  certifi- 
cates would  be- to  divide  the  amount  among  the  preferred  stock- 
holders who  have  already  enjoyed  the  benefit  he  now  claims.  We 
think,  upon  the  facts  stated  in  the  report,  the  company  cannot  in 
this  suit  assert  as  a  defence  its  wrongful  administration.  The 
plaintiff  stands  in  no  such  equal  fault  as  to  warrant  a  denial  of 
remedy.    Harrington  v.  Grant,  64  Vt.  236,  and  cases  there  cited. 

The  defence  of  alleged  want  of  consideration  in  the  certifi- 
cates is  not  available. 

The  right  to  dividends,  seven  per  cent,  existed  under  the  char- 
ter when  there  should  be  funds  applicable.  As  before  shown, 
this  is  a  continuing  right.  The  company  issued  the  certificates  in 
settlement.  The  shareholder  took  them  in  settlement.  The  votes 
were  in  effect  to  pay  the  dividends  in  this  form.  The  certificates 
were  taken,  and  the  right  to  a  dividend  in  any  other  form  sur- 
rendered. They  were  taken  in  settlement  of  a  claim  made  by  the 
shareholders,  and  recognized  as  valid  by  the  company,  and  author- 
ized by  the  terms  of  the  charter.  There  would  be  no  question  but 
that  this  would  constitute  a  good  consideration  if  the  financial  con- 
dition of  the  company  had  warranted  a  dividend.  Hayward  v. 
Pilgrim  Soc.,  21  Pick.  276 ;  Blake  v.  Peck,  11  Vt  483 ;  Cross  v. 
Eichardson,  30  Vt  641;  Miller  v.  Emans,  19  N.  T.  884;  Pknk 
Boad  Oo.  V.  Payne,  17  Barb.  567. 
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The  eom^nj  having  obtained  the  snrrender  in  the  exerdae  of  a 
power  existing  under  the  charter,  and  having  alwaya  treated  the 
certificates  as  resting  upon  the  same  consideration  as  though  given 
in  surrender  of  a  dividend  actually  earned  and  warranted,  cannot, 
under  the  facts  disclosed,  be  heard  to  say  that  the  certificate  holders 
surrendered  nothing. 

The  defendant's  counsel  make  the  point  and  support  it  by 
strong  argument  and  great  array  of  authority,  that  the  company 
had  no  right  to  exchange  its  mortgage  bonds  for  these  dividend 
certificates ;  that  the  bonds  were  authorized  and  issued  for  a  par- 
ticular  purpose, — ^a  purpose  or  object  expressed  in  tlie  statute,  ill 
the  acts  in  amendment  of  the  defendant's  charter,  in  the  resolution 
of  the  corporation,  and  in  the  eight  per  cent  mortgage  itself. 

It  is  plain  that  the  company  nad  no  better  ri^ht  to  appropriate 
its  bonds  to  the  payment  ot  a  dividend  not  strictly  earned  than  it 
had  to  pay  in  money.  There  was  no  absolute  right  to  a  dividend 
in  any  form  before  debts  were  paid.  Neither  is  it  clear  that  the 
amended  charter  and  the  mortgage  issued  tlierennder  should  be 
construed  as  authorizing  the  exchange  of  the  bonds  for  these  cer- 
tificates. We  make  no  further  expression  upon  these  points,  be^ 
eanse  what  has  been  said  upon  the  subject  of  ratification  and 
estoppel  applies  as  well  here.  The  stockholders  themselves  in  cop> 
porate  action  have  given  construction  to  the  act  and  the  mortgaM 
until  they  have  been  benefited  under  that  construction  to  Sie 
amount  of  a  million  dollars  and  more.  It  is  now  too  late,  under 
the  facts  reported,  for  the  company  to  ask  for  a  different,  though 
perhaps  better  construction,  as  against  the  last  holder  of  its  oUig»- 
tions  of  this  character. 

These  certificates,  except  the  first  issues,  were  made  payable 
at  the  option  of  the  company,  but  convertible  into  bonds  at 
the  option  of  the  holder.  They  were  all  issued  from  1872  to  1875 
inclusive,  and  demand  made  for  bonds  and  suit  brought  in  1878. 
As  to  certificates  promising  to  pay  a  specified  sum  with  interest^ 
in  bonds,  on  demand,  Jones  (R.  It.  Securities,  &  19)  says :  ^^  If  the 
corporation  does  not  on  demand  exercise  its  election  to  make  pay" 
ment  in  bonds,  the  creditor  may  recover  the  amount  in  money ; 
payment  in  bonds  being  a  privilege  for  the  benefit  of  the  corpora^ 
tion ;  but  if  this  privilege  be  not  taken  advantage  of  at  the  proper 
time,  the  rule  of  damages  is  the  principal  sum  and  interest."  These 
certificates  are  different,  but  wnatever  would  be  the  proper  oon^ 
stmction  of  them  independently,  we  think  the  facts  of  this  case 
bring  them  within  the  rule  established  as  to  certificates  payable  in 
bonds  on  demand,  and  this  applies  to  the  first  issue. 

The  declaration  was  in  general  assumpsit,  but  the  stipuktioil 

Erovides  that  special  counts  may  be  filed.    Formerly,  especially  in 
Ingland,  whenever  there  was  an  express  or  speoial  promise,  aD 
implied  assumpsits  were  merged  and  sapersodeOy  and  oeuld  never 
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after  be  resorted  to.  But  this  mle  has  been  deviated  from, 
especially  in  this  State.  •  If  goods  have  been  sold,  work  done  or 
.money  passed,  whatever  may  have  been  the  agreement  as  to  price, 
or  mode,  or  time  of  payment,  if  the  terms  have  transpired  so  that 
money  has  become  due,  the  general  count  is  sufficient.  But  when 
the  .contract  is  executory  and  subsisting,  and  the  action  is  for  the 
breach,  for  the  recovery  of  damages,  then  the  declaration  must  be 
special.  Way  v.  Wakefield,  7  Vt.  223.  It  is  settled  law  in  this 
Btate  that  the  general  counts  are  sufficient  for  the  recovery  on  a 
promissorv  note  payable  in  specified  articles,  when  payment  is  not 
made  at  the  time  named.  Upon  failure  to  pay  as  agreed,  the  note 
is  considered  as  an  obligation  for  the  payment  oi  money  alone. 
Perry  v.  Smith,  22  Yt.  801.  This  rule  was  applied  in  a  case  of 
general  assumpsit,  where  the  stipulation  was  to  accept  a  portion  of 
tlie  price  of  the  work  in  the  stock  of  tlie  defenaant  company, 
whicn  was  worth  only  33  per  cent  at  the  time  the  wbrk  was  fin- 
ished. The  court  say:  ^^The  stock  of  a  corporation  is  but  a  cer- 
tificate of  such  a  sum  being  due  the  bearer.  And  where  the  party 
stipulates  to  pay  in  his  own  paper,  if  he  refuse,  suit  may  be  brought 
immediately,  although  the  paper  was  to  have  been  on  time,  if  given. 
But  it  was  never  supposed  the  party  could  reduce  the  money  by 
ghowing  his  paper  depreciated  in  the  market.  This  would  be 
virtnally  giving  the  dinerence  to  the  other  stockholders.  Barker 
et  al.  V.  T.  &  H.  R.  E.  Co.,  27  Vt.  766 ;  see  also  Wainwright  v. 
Straw,  15  Vt.  219 ;  Read  v.  Sturtevant,  40  Vt.  621 ;  Bradlev  v. 
Phillips,  52  Vt.  517.  Under  the  decisions  in  this  State  we  hold 
the  common  counts  were  sufficient. 

It  is  claimed  these  certificates  are  not  negotiable  instruments, 
hence  the  plaintiff  cannot  recover  in  his  own  name.  They 
run  to  the  "  holder,"  went  on  the  market,  and  have  always  been 
treated  by  the  defendant  as  entitling  the  subsequent  holder  to  the 
same  rights  as  though  payal)le  to  bearer.  Such  has  always  been 
the  treatment  accorded  tne  plaintiff.  The  remarks  of  the  court  in 
Hennings  v.  Rothschild,  4  Bing.  315  (13  Eng.  Com.  L.,  448),  are 
pertinent :  '^  We  do  not  say  whether  the  receipts  wei-e  transferable 
or  not.  The  ground  upon  which  we  put  the  plaintiff's  right  to  re- 
cover in  this  case  is  tixis,  that  whether  the  original  receipts  wer^ 
transferable  or  not,  the  defendant  has  treated  the  plaintiff  as  the 
person  holding  these  receipts,  and  has  undertaken  to  consider  him 
as  the  person  who  originally  subscribed  the  money."  So  in  this 
case,  as  these  certificates  are  worded  and  have  been  treated,  we  do 
not  think  the  plaintiff's  right  of  recovery  depends  on  their  negotia- 
bility, but,  whether  strictly  negotiable  or  not,  which  has  not  been 
considered,  we  think  he  may  stand  on  them  as  though  he  were  the 
original  holder.  The  plaintiff  holds  by  purchase  and  payment,  in 
his  own  right,  without  wrong  to  the  company,  the  obligation  of  the 
Qompaoiy  £rectly  to  himself  ju  .holder.  l£e  tenns  of  the  paper 
10  A.  &  B.  R  Cis.— 88 
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imply  that  it  was  to  be  nsed,  recognized  and  treated,  as  it  has  been 
by  the  company  and  tliinl  parties,  and  it  should  noW  receive  the 
same  recognition  by  the  court.  Upon  the  facts  found  there  would 
be  strong  ground  for  putting  the  case,  if  necessary,  upon  the  prin- 
ciple stated  in  Moar  v.  Wright,  1  Vt.  67 ;  Buclilin  v.  Ward,  7  Vt. 
195 ;  and  Hodges  v.  Eastman,  12  Yt.  358 ;  in  all  of  which  it  was 
held  that  if  the  maker  of  a  note  expressly  promises  to  pay  his  note 
to  the  holder,  the  holder  might  sue  on  such  promise  in  his  own 
name,  though  he  could  not  sue  on  the  note  by  reason  of  its  not 
being  negotiable,  or  not  being  legally  transferred  to  him. 

The  Cheshii^  R.  R.  Co.,  one  of  the  trustees  named  in  the 
writ,  is  a  foreign  corporation.  The  defendant  claims  it  cannot 
be  held  chargeaole,  first,  because  the  process  does  not  allege  that 
this  corporation  is  operating  any  railroad  or  doing  any  business  in 
this  State,  or  was  under  any  liability  in  consequence  of  any  debt 
due  or  owing  in  this  State,  and  insists  that  sucn  jurisdictional  fact 
is  necessary  to  be  alleged  in  the  process.  The  process  allies  that 
the  Cheshire  Co.  ^'has  an  authorized  agent  resident  within  the 
State  of  Yermont  at  Bellows  Falls,  in  the  town  of  Rockinghami 
and  the  County  of  Windham  and  said  State  of  Yermont.'*  Such 
allegation  is  sufficient  to  give  the  court  jurisdiction  when  service 
has  been  made  according  to  the  statute.  The  question  whether 
chargeable  follows  on  disclosure  or  default.  The  disclosure  filed 
would  make  the  Cheshire  Co.  chargeable.  The  defendant 
filed  allegations,  charging  that  the  fund  to  be  paid  monthly  by 
that  company  to  the  defendant  had  been  assigned  by  the  defendant 
for  valuable  consideration  to  one  Williams,  and  that  the  Cheshire 
Co.  had  promised  to  pay  it  to  him.  The  difficulty  with  this 
defence  is,  that  it  stands  on  mere  allegation  without  any  proof. 
Neither  does  the  referee's  report,  which  was  agreed  to  be  treated 
as  a  commissioner's  report  in  the  trustee  branch  of  the  case,  eon- 
tain  any  finding  upon  this  allegation.  The  liability  is  left  to  stand 
upon  the  disclosure  and  the  report,  and,  so  far  as  these  show,  both 
trustees  are  chargeable. 

The  defendant  filed  allegations,  claiming  for  reasons  therein 
stated  that  the  Central  Yermont  E.  R.  Co.  should  not  be  held  or 
adjudged  chargeable  as  trustee.  The  reasons  assigned  pertain  not 
to  any  question  between  the  trustee  and  the  defendant  (except  the 
assignment  to  Williams),  but  to  the  right  of  the  plaintiff  to  recover 
of  tne  defendant.  The  statute  (Gren.  Sts.,  c.  34,  s.  16,  R.  L.,  s. 
1094),  provides  that  either  party  msLV  allege  and  prove  any  facts 
that  may  be  material  in  deciding  whether  the  alleged  trustee  is 
chargeable.  This  does  not  refer  to  the  issues  between  the  prin- 
cipal ^irties,  but  to  questions  as  to  the  liability  of  the  alleged  trus- 
tee. There  being  no  such  question  in  this  case,  as  it  stands  on  the 
disclosure  and  report,  said  sulegations  should  be  dismissed. 

The  pro  forma  judgment  of  the  county  court  is  reversed,  and 
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judraient  for  the  plaintifi  to  recover  the  amonnt  of  his  scrip  divi- 
dead  certificates  with  interest  as  foand  by  the  referee,  with  inter- 
est thereon,  and  both  the  Central  Vermont  B.  S.  Co.  and  the 
Cheshire  R.  B.  Co.  are  adjudged  chargeable  as  trustees. 

Issue  of  Preferred  Stock. — A  company  may  without  express  charter  au- 
thority idsue  preferred  to  the  .'extent  to  which  its  ordinary  capital  stock  is 
not  taken  up.  Hazlehurst  v.  Savannah,  etc.,  R.  Co.,  43  Ga.  18;  Kent  o. 
Quicksilver  Mining  Co.,  78  N.  T.  169.  A  prior  subscriber  to  the  ordinary 
stock  will  not  be  released  from  liability  by  reason  of  such  issue.  Rutland 
&  Burlington  R.  R.  Co.  e.  Thrall,  85  Vt.  586.  At  least  provided  he  has 
fldven  his  express  or  implied  consent  thereto.  Hazlehurst  e.  Savannah,  etc., 
K.  Co.,  48  Oa.  18;  Hoyt  v.  Quicksilver  Mining  Co.,  17  Hun,  169;  Kent  o. 
Quicksilver  Mining  Co..  78  N.  Y.  159. 

Dividends  Payable  out  of  Earnings  only. — As  a  rule  dividends  on  preferred 
stock  are  only  payable  out  of  bona-fide  earnings  of  the  company.  Tnompson 
V.  Erie  R.  Co.,  45  N.  Y.  465;  Prouty  v.  Lake  Shore  &  M.  8.  R.  Co.,  52  N.  Y. 
863;  Lockhart  v.  Van  Alstyne,  81  Mich.  76;  Taft  9.  Hartford,  etc.,  R.  Co., 
8  R.  I.  810;  St.  John  e.  Erie  R.  Co.,  22  Wall.  186;  Union  Pac.  R.  R.  Co.  v. 
U.  8.,  99'U.  8.  402;  State  9.  Cheraw,  etc.,  R.  Co.,  9  Am.  &  Eng.  R.  R.  Cas. 
681;  Elkiosv.  Camden  &  Atlantic  R.  Co.,  9  Am.  &  Eng.  R.  R.  Cas.  689; 
Nickols  e.  N.  Y.,  L.  E.  &  W.  R  Co.,  18  Am.  &  Eng,  R.  R  Cas.  189.  For 
the  construction  of  special  contracts  as  to  preferred  stock  see  Bailey  f>. 
Railroad  Co.,  17  Wall.  96;  Bates  e.  Androscomn  &  Kennebec  R.  Co.,  49 
Me.  491;  Boardman  et  al.  v.  Lake  S.  &  M.  S.  R.  Co.,  84  N.  Y.  157;  s.  c,  4 
Am.  <fe.  Eng.  R.  R.  Cas.  265. 

Lien^ — A  mortgagee  has  a  superior  lien  to  that  of  a  preferred  stockholder. 
King  «.  Ohio  &  Miss.  R.  R.  Co.,  9  Rep.  481 ;  Branch  v.  Atlantic  &  Gulf  R  R. 
Co.,  8  Woods,  4R1 

How  far  Preferred  Stockholder  is  Creditor. — A  holder  of  preferred  stock 
is  not  a  creditor  strictly  apcaking.  Nichols  v.  N.  Y.,  L.  E.  &  W.  R.  Co.,  18 
Am.  &  Eng.  R.  R.  Cas.  139.  He  may,  however,  enforce  payment  of  his 
guaranteed  dividends  out  of  profits  earned,  by  an  action  at  law.  Bates  e. 
Androscoflgin  &  K.  R.  Co.,  49  Me.  491;  Boardman  et  al.  e.  Lake  S.  &  M.  8. 
R.  Co.,  84  N.  Y.  157;  West  Chester  &  P.  R  Co.  v,  Jackson,  77  Pa.  St.  821; 
Nichols  e.  N.  Y.,  L.  B.  &  W.  R  R  Co.,  18  Am.  &  Eng.  R  R.  Cas.  189. 

A  holder  of  preferred  stock  issued  in  lieu  of  bonds  is  a  creditor  for  certain 
purposes.  St.  John  v.  Erie  R  Co.,  22  Wall.  126;  Rutland  e.  Burlington, 
etc.,  R  Co.  9.  Thrall,  85  Vt.  586;  West  Chester  &  Phila.  R  R  Co.  e.  Jackson, 
77  Pa.  St.  821 ;  Bates  v.  Androscoggin  &  E.  R  Co.,  49  Me.  491. 

Where  a  holder  of  preferred  stock  exercises  an  option  to  exchange  it  for 
common  stock,  he  ceases  to  be  a  creditor.  Burt  o.  Rattle,  81  Ohio  St.  116. 
But  this  is  not  the  case  until  he  exercises  his  option.  Totten  &  Co.  e.  Tisen, 
54  Ga.  189. 

Liability. — ^A  preferred  stockholder  is  liable  like  other  stockholders  for  the 
debts  of  the  corporation.    Burt  e.  Rattle,  81  Ohio  St.  116. 

Right  to  Vote. — As  to  the  risht  of  a  holder  of  preferred  stock  to  vote  at 
corporate  meetings  see  Rutland  A  B.  R.  Co.  v.  Thrall,  85  Vt.  586 ;  Burt  e. 
Rattle,  81  Ohio  St.  116;  St.  John  e.  Erie  R  R  Co.,  22  Wall.  186. 

Consolidation. — Where  two  roads  consolidate,  one  of  which  has  issued 
preferred  stock,  the  new  company  is  liable  to  pay  the  guaranteed  dividends 
thereon.  Prouty  e.  Lake  Shore  &  M.  8.  R  Co.,  52  N.  Y.  568;  Chase  e. 
Vanderbilt,  62  N.  Y.  807. 
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Philadelphia,  Mablton  and  Medfobd  R.  B.  Co. 

(44  Nmo  Jen&y  Law  BapcrU,  868.) 

A  suit  will  not  lie  on  a  subscription  to  the  stock  of  a  corporation  oiganised 
bT  Tirtue  of  the  general  railroad  law,  without  a  'prerious  call  made  by  the 
directors  for  the  sums  so  subscribed. 

Proof  that  a  notice  of  a  call  for  the  subscriptions  by  the  directors  was 
duly  mailed  and  addressed  to  a  subscriber,  made  a  prima  facie  case  of  notice 
of  such  call. 

Proof  that  certain  of  the  promoters  of  a  railroad  scheme  guaranteed  thtt 
the  route  would  pass  near  to  a  certain  tract  of  land,  accompanied  with  proof 
of  a  deviation  from  such  line,  will  not  be  sufficient  to  discharge  a  subscriber 
who  had  subscribed  in  reliance  on  such  statement,  there  being  no  evidenoe 
tending  to  show  any  fraudulent  intent. 

On  error  to  tlie  Supreme  Court. 

Benjatuiu  D.  Shreve  for  the  plaintiff  in  error. 

Peter  L.  Voorhees  for  the  defendant  in  error. 

Bbablet,  C.  J. — This  was  a  suit  brought  by  the  defendant  in 
error  to  recover  the  sum  of  money  subscribed  by  the  plaintiff  for 
a  certain  number  of  the  shares  of  the  capital  stock  of  tne  company 
then  about  to  be  organized.  The  legal  questions  propounded  for 
solution  are  exhibited  in  the  bills  of  exception  taken  at  the  trial, 
and  there  were  three  grounds  of  objection  upon  which  the  plain- 
tiffs in  error  relied  for  the  reversal  of  this  judgment. 

The  first  of  such  grounds  is  that  there  was  no  call  for  the  sums 
subscribed  legally  made  by  the  board  of  directors  of  the  company. 

It  is  clear  that  a  suit  will  not  lie  on  a  subscription  of  this  kind 
before  such  a  call  has  been  made.  This  company  is  a  corporation 
organized  under  and  by  force  of  the  provisions  of  the  general  rail- 
road law  of  this  State.  By  section  7  of  that  act  (Bev.,  p.  926),  it 
is  provided  '^  that  the  directors  may  reqnire  the  subscribers  to  the 
capital  stock  of  the  company  to  pay  the  amount  by  them  respect- 
ively subscribed  in  such  manner  and  in  such  instalments  as  they 
may  deem  proper."  In  the  following  clause  of  this  section  a  par- 
ticular mode  of  notification  to  the  stockholder  is  prescribed  in  the 
event  of  the  companVs  undertaking  to  enforce  the  payment  of 
subscriptions  by  a  forfeiture  of  the  stock  and  of  previous  payments 
made  by  the  subscriber.  But  the  former  of  these  clauses,  which 
oontains  the  xeqaisition  on  the  direotoors  to  call  in  the  sums  sub- 
scribed, appears  applicable  in  every  case  of  a  proceeding  to  collect 
the  monevs  subscribed.  A  suit  at  law  will  not  lie  until  such  (all 
has  been  duly  nude.    But  in  the  present  instance  I  think  tibe  trial 
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judge  was  right  in  his  holding  that  the  proofs  exhibited  tlie  proper 
action  in  this  respect  bj  the  board  of  directors.  The  facts  on  tnis 
head  were  these :  Before  this  company  had  been  organized,  certain 
of  the  shareholders,  assuming  to  act  in  the  capacity  of  directors  of 
the  corporation,  passed  a  resohition  authorizing  the  president,  see* 
retary  and  treasurer  to  require  the  subscribers  to  the  capital  stock 
of  the  company  to  pay  the  amounts  respectively  subscribed  in  such 
amounts,  and  in  smch  manner  and  in  such  instruments,  as  they  may 
deem  proper.  This  resolution  was  void,  as  it  was  passed  m  ad- 
yance  of  the  legal  existence  of  the  corporation.    !But  at  a  subse- 

rat  date,  and  after  the  due  organization  of  the  company,  the 
ctors  passed  a  resolution  directing  the  president  to  take  such 
proceedings  toward  the  collection  of  subscriptions  as  would  '^  most 
speedily  and  surely  accomplish  the  object.  This  was  plainly  a 
mrection  to  the  president  to  collect,  not  a  part,  but  the  whole  of 
the  moneys  due  from  subscribei*s,  and  was,  in  substance,  a  call  for 
the  entire  amount  of  the  sums  subscribed.  A  notification  to  a 
subscriber  of  this  action  of  the  board  could  have  left  him  in  no 
doubt  on  this  subject.  It  seems  to  me  that  it  would  be  a  useless 
refinement  to  hold  that  in  addition  to  a  direction  to  collect  the 
sums  due,  the  directors  must  add  a  statement  that  they  call  in  such 
sums.  A  call  is  nothing  more  than  an  official  declaration  that  the 
sums  subscribed  are  required  to  be  paid.  A  direction  to  collect 
each  sums  involves,  necessarily,  such  a  declaration.  This  exception 
was  not  well  taken. 

The  second  ground  of  supposed  error  arose  from  the  instruction 
of  the  judge  on  the  subject  of  the  testimony  relating  to  the  notifi- 
cation of  uie  plaintifi  in  error  that  the  moneys  subscribed  by  him 
had  been  called  in  by  the  directors.  But  tne  judicial  action  in 
this  respect  was  entirely  unobjectionable.  The  plaintifi  proved 
that  a  proper  notice  of  this  kind  was  duly  mailed,  and  in  answer 
to  this  ihe  defendant  testified  that  he  did  not  remember  the  receipt 
of  such  notice.  The  question  whether  such  notice  was  in  point  of 
fact  made  out,  and  was  i*eceived  by  the  plaintiff  in  error,  was  sub- 
mitted for  the  decision  of  the  jury.  No  otner  course  could  have  been 
properly  taken.  Whatever  doubts  may  at  one  time  have  existed 
on  the  subject,  it  is  now  the  established  rule  that  a  presumption 
wiU  arise  that  a  paper  duly  mailed  and  addressed  will  reach  its 
deatination,  and  such  presumption  will  not  be  overcome,  as  a  mat- 
ter of  law,  by  testimony  to  the  effect  that  the  person  to  whom  such 
instrument  was  sent  does  not  remember  that  it  came  to  his  handsL 
Indeed,  if  he  absolutely  testifies  that  such  paper  so  transmitted  was 
not  received  by  him,  the  Question  so  presented  would  still  be  one 
of  fact  and  not  of  law.  The  course  taken  in  this  respect  at  the 
trial  was  correct. 

The  remaining  objections  grew  out  of  an  offer  made  by  the 
plaintiff  in  error,  at  tne  close  of  his  adversary's  case^  to  psove  cer- 
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tain  matters  as  a  defence,  and  which  offer  was  overroled  by  the 
court.     Thifi  offer  was  as  follows,  viz. : 

"  Defendant's  counsel  then  opened  on  part  of  defendant,  and 
offered  to  prove  as  follows,  viz.,  that  the  defendant,  Braddock,  is  a 
landowner  in  the  southerly  part  of  Medford,  and  was  so  in  1879- 
1880 ;  that  in  the  latter  part  of  1879  a  meeting  was  held  in  the 
village  of  Medford,  and  speeche»  were  made  by  Charles  D.  Free- 
man, now  president,  and  D.  M.  Zimmerman,  now  secretary  and 
treasurer  oi  the  Philadelphia,  Marlton  and  Medford  R.  K.  Co., 
in  which  statements  were  made  by  them  that  the  object  of  the 
meeting  was  the  construction  of  a  railroad  from  Haddonfield  to 
Medford ;  that  the  business  of  the  said  railroad  would  be  in  the 
southern  part  of  the  village  of  Medford,  and  that  the  route  of  the 
road  would  be  on  or  alongside  the  road-bed  of  the  proposed  rail- 
road from  Manchester  to  Camden ;  that  defendant  owned  much 
real  estate  in  that  portion  of  the  village  of  Medford,  and  the  route 
of  the  Manchester  and  Camden  railroad  passes  through  his  land ; 
that  the  only  object  of  his  subscription  to  said  railroad  was  the  ad- 
vantage he  would  derive  from  tne  passage  of  said  road  over  his 
land,  as  he  wished  and  expected  to  start  a  lumber  and  coal  yard ; 
that  on  the  day  of  and  at  tne  meeting  held  at  Medford,  when  Free* 
man  and  Zimmerman  made  the  above  statements  and  declarations, 
and  after  said  statements  and  declarations  were  made,  he  subscribed 
his  name  to  an  agreement  to  take  stock  in  the  proposed  railroad ; 
that  some  time  after  he  subscribed  his  name  to  said  agreements^ 
late  in  the  afternoon,  one  Benjamin  Cooper  came  to  this  defendant, 
while  he  was  at  work  in  a  held,  supervising  men  digging  marl, 
and  requested  him  to  sign  another  paper ;  this  defendant  objected 
to  signing  it,  stating  that  he  did  not  have  his  spectacles  and  he 
could  not  read  it  without  them,  and  that  he  did  not  like  to  sign  a 
paper  without  reading  it ;  Mr.  Cooper  then  assured  him  that  the 
paper  he  wished  him  to  sign  was  just  like  the  one  he  signed  before, 
and  that  it  was  a  mere  matter  of  form,  and  insisted  on  the  defend- 
ant signing  the  paper  immediately,  as  he  had  to  go  to  get  other 
signatures  and  it  was  late  in  the  day,  and  the  paper  must  be  sent 
to  Trenton  next  day,  and  upon  these  assurances  and  under  these 
representations  from  Benjamin  Cooper,  he  signed  the  paper,  and 
and  has  since  learned  that  the  paper  he  signed  was  the  articles  of 
association ;  that  the  railroad,  as  constructed,  terminates  in  the 
northern  end  of  the  village,  three  quarters  of  a  mile  from  the  ter- 
minus designated  at  said  meeting  in  the  latter  part  of  1879,  and 
that  defenoant  owns  no  property  and  has  no  interest  in  the  upper 
part  of  the  village  of  Medford ;  that  he  never  heard  of  the  change 
of  terminus  nor  had  any  intimation  of  a  change  thereof  until  after 
he  iiad  signed  the  second  paper ;  that  he  never,  to  the  best  of  his 
knowledge,  received  any  notice  of  any  call  being  made  for  the 
payment  of  the  stock  subscribed  for  by  him ;   that  Benjamin 
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Oooper,  prior  to  the  signing  of  the  second  paper,  stated  to  this 
defendant  that  the  road  would  go  to  the  sonth  of  the  village  of 
Medford ;  that  he,  Benjamin  Cooper,  had  been  to  the  city  of  New 
York  to  procure  the  right  of  way  of  the  Manchester  and  Camden 
R.  R.  Co.,  and  that  the  road  would  be  built  on  or  alongside  the 
route  of  the  Manchester  and  Camden  R  R.  Co.  [The  whole  of 
the  above  offer  by  defendant,  as  proof  in  his  defence,  is  overruled, 
the  same  not  being  any  defence  in  this  action  if  proved,  except 
that  he  may  prove  that  he  never  received  any  of  the  notices  to 
pay."] 

If  the  whole  of  the  facts  here  stated  had  been  proved,  it  is  clear 
that  the  plaintiff  in  error  would  have  failed  to  establish  a  defence 
to  the  suit.  Admit  that  the  statements  in  question  as  to  the  pro- 
jected route  of  the  road  at  the  point  mentioned  were  made  and 
that  the  road,  when  laid,  did  not  correspond  with  such  statements, 
certainly  the  plaintiff  in  error  could  not  avoid  his  liability  on  that 
ground.  There  was  no  offer  to  show  that  such  statements  were 
lalse  or  fraudulent.  Every  one  knows  that  in  the  laying  of  a  rail- 
road deviations  from  the  projected  route  frequently  occur.  The 
law  will  not  impute  falsehood,  and  if  the  defence  consisted  in  the 
fact  that  a  fraud  was  practised  upon  him,  he  was  bound  to  offer  to 
prove  such  misconduct. 

With  respect  to  that  part  of  the  offer  which  relates  to  his  signing 
the  paper  sued  on,  in  consequence  of  the  statement  that  it  was  like 
the  one  which  he  had  previously  signed,  it  is  sufficient  to  say  that 
there  was  no  offer  to  8h<^  that  the  two  papers  in  question  were 
different  with  regard  to  their  legal  effect.  Mow  these  two  instra- 
ments  varied,  or  that  they  varied  to  his  detriment,  the  plaintiff  in 
error  did  not  proffer  himself  ready  to  show.  All  that  we  know 
about  these  instruments  is  that  he  calls  one  a  subscription  to  stock 
and  the  other  articles  of  association.  In  legal  effect  they  may 
have  'been  equivalents.  This,  again,  was  intended  to  be  a  defence 
on  the  ground  of  fraud,  and  the  facts  embraced  in  the  offer  did  not 
constitute  a  fraud. 

The  judgment  should  be  affirmed. 

Subscription  Conditioned  on  Location.— It  is  often  the  case  that  sub- 
Bcriptions  to  the  steels:  of  railroad  companies  are  made  upon  the  condi- 
tion that  the  railroad  is  built  in  a  certain  locality.  A  material  variation 
of  the  route  from  that  locality  avoids  the  contract  of  subscription.  Com- 
pliance with  the  condition  is  a  condition  precedent  of  liability.  Bucks- 
S:>rt  &  B.  R  Co. «.  Brewer,  67  Me.  295;  Mansfield,  C.  &  L.  M.  R.  Co.  v, 
rown,  26  Ohio  St.  228;  Parks  v,  Evansville,  I.  &  C.  S.  R.  Co.,  28  Md. 
567 ;  Caley  v.  Phila.  &  Chester  Co.  R.  Co.,  80  Pa.  St.  868 ;  Burlington  &  M. 
R.  Co.  V.  Boestler,  15  Iowa,  555;  Spartanburg  &  W.  R.  Co.  v.  De  Graffenreid, 
12  Rich  (S.  C),  675;  Detroit,  etc.,  R.  Co.  v.  Stames,  88  Mich.  878;  Hester 
«.  Memphis,  etc.,  R.  Co.,  82  Miss.  878;  Winter  t>.  Muscogee  R.  Co.,  11  Qa. 
488;  Witter  v.  Miss.,  O.  &  R.  R.  Co.,  20  Ark.  468:  Sprague  v.  Illinois  R.  R 
Co.,  19  ni.  174;  New  Orleans,  etc.,  R.  R.  Co.  «.  Harns,  27  Miss.  517;  Moore 
9.  HanoTor  Junction  &  G.  R.  R.  Co.,  4  Am.  &  Eng.  R.  R.  Cas.  256;  Stowell 
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Uud  *  A.  K.  Co  .  nui.  tt. 


Bcit  rei  J  upon  «  puvl  reffjLftioB  ai  to  tke  hrtgilfd  liwliiiB  of  the 
Kennebec  ib  B.  R  Co.  «.  Wa'en.  U  Me.  St9;  Winte  Kb.  BL  &  On. 
bitana.  M  K.  H.  1S4:  C^nn.  A  P.  &  R  Co.  •.  Bnkr,  94  Yt.  4it5; 
Arid  ik  H.  T.  R  R  Col  *.  BradL  43  Con.  8»;  TDckoMaa  *.  Brows, 
H.T.297:  Foxc.Ali«i»Tiiie,ttc.,Tiiiii|MkeCo..4«Md.31:llilier 
Juaction  R  R  Co..  87  Pk.  St.  »5;  MelTm  r.  Lnau-  Iim.  Co.,  80  DL  44f ; 
Henrr  r.  YermlWjn  A  A.  R  R  Co..  17  Ohio.  157;  Scariect  c  AaAemj  of 
Music.  4«Md.  132:  Crosr.  Pe^rh  Bottom  R R  Co..  1  Am.  A  Sng.  R  R Om. 
SM.     Bat  «ef  Lnwreooe  v.  SfniTh.  9  An.  ik  Sag.  R  R  Ghl  904. 

Lsw  in  Now  Yoffc  and  Paonaylyaaia.— la  New  Toik  audi  a  cnditaoa 
it  deemed  void  lu  oontrarj  t>u  public  policy,  beeaiMe  it  has  a  teadeBcy  to 
fix  the  location  of  the  road  so  a$  to  subserve  private  lathcr  thaa  pohlic  ia- 
lereaU.  Utica  &  S.  R  Co.  c.  Brinckerhoff,  91  Wend.  199;  FL  Sdw.  ik  Ft 
M.  Plaak  Bond  Co.  «.  Pkyne.  15  N.  T.  489.  Sea  St.  Looia,  J.  &  C.  R  Co.  «l 
Matberi,  9  Am.  ik  Eng.  R  R  Cu.  600.  And  in  PennsylTania,  thoqp^ 
mch  a  condition  will  be  deemed  valid  if  inserted  in  a  ooatiact  of  sobacrip- 
tion  made  with  the  company  after  the  gnnting  of  its  diarter,  it  will  be 
deemed  roid  if  inserted  in  a  eontiact  with  commisBioners  to  collect  sub- 
scriptions entered  into  prior  to  the  obtaining  of  the  charter.  BsTingtoo  9l 
Pitts.  &  8.  R  Co..  34  Ps.  St.  358:  Caley  a.  Phila.  &  C.  C.  R  Co.,  80  Pi.  8t 
903;  McCsrtT  r.  Selinsgrore  &  N.  B.  R  R  Co.,  87  Pa.  St.  339;  Boyd  «i 
Peach  Bottom  R  R  Co.,  1  Am.  A  Sag.  R  R  Gas.  691;  and  sea  Trnggut  «l 
WcatMd.  RR  Co^94Md.563 
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V. 

Appleoatb  a  Sob. 

(91  Wed  Vtr^kda  Beportt,  179.) 


Upon  a  motion  for  a  chanse  of  renne  counter  affidavits  may  be  read;  and 
if  the  court  is  satisfied  from  i3l  the  affidavits  or  other  eridenoe  for  and  agaiiut 
the  motion,  that  the  venue  ought  to  be  changed,  it  will  in  the  exercise  of  its 
discretion  remove  the  case,  otherwise  it  will  not.  The  ezerdae  of  this  dia* 
eretion  is  of  course  reviewable  by  the  appellate  court. 

Where  the  name  of  an  indiridual  appears  upon  the  stock-book  of  a  railroad 
corporation  as  a  stockholder,  the  presumption  is,  that  he  is  owner  of  the 
stock,  appearing  in  his  name;  and  such  book  is  proper  evidence  to  go  to  the 
jury  to  show,  that  he  was  a  subscriber  to  the  capital-stock  of  the  corporation, 

A  subscriber  to  the  stock  of  a  railroad  corporation  cannot  escape  his  lia- 
bility to  pay  his  subscription,  on  the  ground  that  he  did  not  pay  the  sum 
required  to  be  paid  by  the  statute  at  the  time  he  subscribed, 

Wbit  of  error  and  snpersedeas  to  a  judgment  of  the  eiitmit 
eourt  of  the  conntv  of  Brooke,  rendered  on  the  SOtfa  day  of  Mardi, 
1879,  in  an  action  at  law  in  said  court  then  pending,  wherein  the 
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Pittsburgh,  Wheeling  and  Kentucky  B.  B.  Co.  was  plaintiff,  and 
Applegate  &  Son  were  defendants,  allowed  upon  petition  of  said 
plaintm. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  the  court* 

W.  P.  Hubbard  for  plaintiff  in  error. 

John  J.  Jacob  for  defendants  in  error. 

JoHNSori,  P.  J. — ^In  1873,  the  plaintiff  brought  its  action  of 
trespass  on  the  case  in  assumpsit,  m  the  circuit  court  of  Brooke 
county,  against  the  defendants.  In  the  declaration  filed  is  set  out 
the  incorporation  of  the  company  and  the  act  of  the  Legislature  of 
West  Virginia  incorporating  the  "  Pan-Handle  R.  R.  Co.,"  as  well 
as  the  act  giving  to  the  plaintiff  all  the  rights  of  the  said  Pan- 
Haiidle  R.  R.  Co.,  and  alleging,  that  the  defendants  had  snb- 
8cril)ed  for  ten  shares  of  the  capital  stock  of  the  said  Pan-Handle 
R.  R.  Co.  of  the  par  value  of  ten  dollars  per  share,  and  that  they 
paid  thereon  one  dollar  per  share  or  ten  dollars ;  that  said  Pan- 
Handle  R.  R.  Co.  had  at  divers  times  demanded  the  payment  of 
the  residue  of  said  subscription,  which  .the  defendants  neglected 
and  refused  to  pay ;  that  the  plaintiff,  which  had  sacceeded  to  all 
the  rights  and  was  subject  to  all  the  obligations  of  said  Pan-Handle 
R.  R.  Co.,  had  repeatedly  after  it  had  proceeded  with  the  con- 
struction of  said  railroad,  demanded  of  Siiid  defendants  the  pay- 
ment of  the  balance  pf  said  subscription,  which  they  had  neglected 
and  refused  to  pay  to  the  plaintiff  to  the  damage  of  plaintiff  one 
thousand  dollafrs,  etc. 

The  defendants  appeared  and  demurred  to  the  declaration,  whicL 
demurrer  was  overruled;  and  they  then  pleaded  non  assumpsit. 
The  plaintiff,  at  the  March  term  of  said  court,  1879,  filed  some 
nine  affidavits  as  the  foundation  for  a  motion  for  a  change  of 
venue.  The  gi'ound  stated  in  the  affidavits  is,  that  prejudice  ex- 
isted against  the  plaintiff  as  to  the  subject  of  the  suit  in  Brooke 
county,  to  such  an  extent,  that  it  was  impossible  for  it  to  have  in 
that  county  a  fair  and  impartial  trial.  Tne  motion  for  a  change  of 
venue  was  resisted  by  the  defendants,  and  they  filed  some  twelve 
counter  affidavits  tending  strongly  to  show,  that  there  was  no  such 
general  prejudice  in  said  county  against  plaintiff  as  to  the  demand 
in  said  action,  and  that  it  coula  have  a  lair  and  impartial  trial  of 
the  issue  in  said  county. 

On  the  11th  day  of  March,  1879,  the  court  after  considering 
said  motion  and  the  affidavits  in  support  thereof  together  with  the 
counter  affidavits,  overruled  the  motion  for  a  change  of  venue,  to 
which  the  plaintiff  excepted. 

On  the  20th  day  of  March,  1879,  the  issue  was  tried  by  a  jury 
and  a  verdict  rendered  for  the  defendants.  The  plaintiff  moved 
ihe  conrt  to  set  aside  the  verdict  and  grant  it  a  new  trial,  which 
motion  the  court  overruled,  and  entered  judgment  for  defendants 
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for  their  costs.  In  a  bill  of  exceptions  filed,  all  the  evidence  is 
certified.  To  the  said  judgment  the  plaintiff  obtained  a  writ  of 
error.  The  evidence  as  certified  sets  out  the  act  of  the  Legislature 
of  West  Virginia  incorporating  the  Pan-Handle  R.  R.  Co.,  and  the 
several  acts  amendatory  thereto,  the  last  of  which  is  an  act  passed 
February  16,  1871,  which  changed  the  name  of  the  corporation  to 
"  The  Pittsburgh,  Wheeling  and  Kentucky  R.  R.  Co.,"  and  among 
other  thin^  provided,  ^'  that  all  contracts  and  liabilities  to  or  from 
said  Pan-Handle  R.  R.  Co.  shall  be  transferred  to  and  rest  in  the 
said  Pittsburgh,  Wheeling  and  Kentucky  R.  R.  Co.,  which  shall 
succeed  to  all  the  rights  and  be  responsible  for  all  the  obligations 
of  the  Pan-Handle  K.  R.  Co."  It  further  provided,  that  ail  suits 
then  pending  on  behalf  of  the  Pan-Handle  R.  R.  Co.,  might  be 
prosecuted  without  delay,  by  inserting  the  name  of  the  new  cor- 
poi^tion  in  place  of  the  old,  and  the  case  should  be  tried  and  de- 
cided as  though  no  change  had  been  made. 

The  plaintiff  introduced  in  evidence  the  minute-book  of  the 
plaintiff  and  read  therefrom  the  proceedings  of  a  stockholders' 
meeting  held  at  Wellsburg,  March  29,  1869,  by  which  it  appeared, 
that  pursuant  to  a  notice  inserted  for  four  successive  weeks  in  the 
newspapers  published  in  said  county  of  Brooke,  the  meeting  was 
held  in  the  court-house  of  Brooke  county.  They  proceeded  to- 
elect  a  president  and  board  of  directors,  etc.  On  the  same  day  it 
appeared  in  evidence,  that  the  board  of  directors  had  a  meeting, 
and  A.  Kuhn  was  authorized  to  collect  one  dollar  per  share  upon 
the  capital  stock  subscribed.  It  also  appeared  from  the  proceed- 
ings  of  the  board  of  directors  at  a  meeting  held  on  the  13th  day  of 
December,  1870,  that  a  committee  was  appointed  to  collect  the 
assessment  of  ten  dollars  per  share,  remaining  unpaid,  and  an  addi- 
tional assessment  of  ten  dollars  per  share  was  made.  It  appeared 
from  the  evidence  of  H.  G.  Lazear,  that  he  was  an  original  sub- 
scriber to  the  capital  stock  of  the  company ;  that  he  was  present 
at  the  organization  of  the  company  in  the  court-house  of  Brooke 
county,  on  the  29tli  of  March,  1869;  that  the  stockholders  were 
generally  present;  but  could  not  say  whether  the  defendants  were 
there,  supposed  they  were,  but  could  not  say  positively ;  was  pres- 
ent at  the  meeting  on  December  13,  1870,  wnen  it  was  decided  to 
collect  the  first  call,  so  far  as  it  was  unpaid,  and  to  proceed  and 
collect  the  full  sum  of  one  dollar  per  share ;  was  appointed  agent 
to  make  collections,  and  as  such  agent  collected  one  dollar  per 
share  from  the  defendants.  This  was  shortly  after  he  was  ap- 
pointed agent.  He  told  the  defendants  what  his  business  was,  and 
they  paid  him  one  dollar  per  share  amounting  to  ten  dollars.  At 
that  time  the  company  were  making  preparations  to  open  the  road. 
He  called,  on  none  except  stockholders.  They  were  mentioned  to 
him  as  being  stockholders,  and  they  did  not  deny  it ;  was  present 
at  a  meeting  in  Wellsburg,  in  the  court-house,  after  the  organiza- 
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tion  of  the  Pittsbnrgh,  Wheeling  and  Kentucky  B.  R.  Co.,  when 
the  affairs  of  the  company  were  under  discussion ;  it  was  a  kind  of 
indignation  meeting.  Joseph  Applegate  was  present  and  took  an 
active  part.  The  object  of  the  meeting  was  to  denounce  the  course 
pursnea  by  the  officers  of  the  company.  ^'  Those  in  the  meeting 
were  rather  going  for  the  president,  Mr.  Lewis  Applegate."  He 
thinks  this  was  in  1874,  ^^  some  time  after  the  road  was  broken 
down." 

Joseph  H.  Pendleton  testified,  that  some  time  subsequent  to  or 
about  tlie  time  of  the  oi^nization  of  the  company,  tne  original 
subscription  papers  in  some  way  disappeared,  and  the  company  and 
the  counsel  for  the  coinpany,  have  sought  to  find  them  but  have 
not  been  able  to  do  so.  But  they  had  a  memoranda  of  the  amounts 
taken  on  the  books  of  tlie  company.  ^^  The  papers  I  say  were  but 
the  original  subscription  lists,  and  I  have  seen  them,  and  I  have 
seen  a  subscription  list  with  the  name  of  Applegate  &  Son  on.  I 
can't  say  whether  the  names  on  these  lists  were  copied  on  to  other 
papeiB.  I  saw  a  book  at  the  trial  of  Samuel  Geor^,  with  a  list  in 
it ;  never  said  I  saw  a  list ;  I  said  I  saw  the  subscription  papers ;  I 
can  say,  that  the  paper  on  which  I  saw  the  name  of  Applegate  & 
Son,  was  the  original  subscription  paper,  and  the  name  of  W.  C. 
Barclay  was  on  it  for  the  same  amount.     I  don't  know  that  Apple- 

fate  &  Son's  name  was  on  original  subscription  as  I  don't  know 
is  signature.  I  don't  know  anything  about  copied  papers ;  never 
heard  about  copied  papers  until  the  other  trial  in  court.  I  speak 
from  original  signatures."  He  further  said,  that  "  On  the  morn- 
ing of  the  stockholders'  meeting  to  organize,  I  assisted  Mr.  Kuhn 
to  make  out  a  list  of  subscribers,  from  which  this  little  book  was 
copied,  and  then  the  whole  subscription  list  was  copied.  .  .  . 
Couldn't  say  whether  they  were  written  down  just  as  they  wei-e 
called  off  or  arranged  alphabetically.  I  called  some  of  them  from 
the  original  subscription  papers.  There  might  have  been  a  part 
written  in  that  book  before  1  began."  Mr.  Lewis  Applegate  testi- 
fied :  "  I  wasn't  pi^esident  then,  but  the  subscription  papers  were 
left  here  by  the  direction  of  the  secretary,  and  wliatever  became  of 
them  I  never  could  know.  I  found  the  subscriptions  all  entered 
on  a  little  book,  when  I  came  in ;  the  names  and  amounts.  I 
searched  for  the  subscription  papers.  There  was  a  search  made  in 
all  the  papers  of  the  railroad  company,  but  they  couldn't  be  found. 
There  have  been  a  good  many  inquiries  after  the  papers.  Nobody 
oonld  tell  where  they  went  after  the  road  got  into  operation." 

Mr.  J.  £L.  Pendleton  being  recalled,  testified :  ^^  The  time  I  saw 
the  papers  in  the  possession  of  Mr.  Kuhn,  was  on  the  morning 
of  the  meeting  for  organization.  The  last  time  I  remember  seeing 
them  in  his  possession,  was  when  the  list  was  made  out  in  a  little 
book.  I  can't  say  I  didn't  see  them  afterwards,  but  I  have  no  re- 
collection of  so  doing."    After  other  testimony  was  introdaced|  J. 
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H.  Pendleton  was  again  recalled  and  was  handed  a  book  and  asked 
what  it  was  ?  He  replied  :  ^*  This  is  a  book  that  I  received  from 
Mr.  Lewis  Applemte,  the  president  of  the  company,  purporting 
to  contain  a  list  of  tlie  stockholders  of  the  P.  W.  &  Ky.  R.  R  Co. 
It  is  a  list  of  the  stockholders,  with  the  amounts  of  stock.  It  be- 
long to  the  company."  Plaintiif  thereupon  oSered  tlie  book  ia 
evidence,  to  which  the  defendants  objected  and  the  court  bub* 
tained  tlie  objection  and  i*efused  to  admit  the  lK>ok  in  evidence,  to 
which  action  of  the  court  the  plaintiff  excepted. 

C.  D.  Hubbard  testified,  that  he  was  then  president  of  the  com- 
pany and  had  been  a  director  since  1872.  Did  not  know  positively 
at  what  time  a  regular  set  of  books  were  opened  by  the  company, 
except  from  the  books  themselves.  Did  not  keep  the  books.  Book 
shown  witness  he  said  was  the  ledger  of  the  company ;  it  contains 
the  stock  accounts  of  the  stockholders,  '^or  what  ne  claimed  to  be 
such."  ^^  There  is  no  other  book,  to  my  knowledge,  containing 
such  account.  The  first  entry  in  the  book  is  dated  May  31, 1872. 
Ourran  Mendel  was  then  secretary.  James  Campbell  succeeded  bim 
July  18,  1872.  This  book  has  been  by  the  corporation  regarded 
and  acted  on  as  the  ledger  of  the  company.  It  is  in  the  hand- 
writing  of  James  Campbell."  Thereupon  plaintiff  offered  the  said 
ledger  in  evidence,  to  which  the  defenaants  objected  and  tbeooort 
sustained  the  objection  and  refused  to  allow  the  said  book  to  go  in 
evidence,  whereupon  the  plaintiff  again  accepted. 

Plaintiff  then  offered  the  account  of  the  said  Applegate  & 
Son,  as  stockholders  in  the  plaintiff's  company,  as  such  account 
appeared  in  such  ledger,  to  the  admission  of  which  jthe  defend- 
ants objected,  and  the  court  sustained  the  objection  and  refused 
to  permit  the  said  account  to  go  in  evidence,  and  the  plaintiff 
again  excepted. 

The  plamtiff  then  proved,  that  a  notice  had  been  duly  pub- 
lished, that  at  a  cei'tain  time  books  for  receiving  subscription  to 
the  capital  stock  of  the  Pan-Handle  R.  R.  Co.  had  l)een  opened, 
and  that  afterwards,  at  a  meeting  of  the  stockholders  held  as 
aforesaid  on  the  29th  day  of  March,  1869,  a  majority  of  the 
commissioners  stated,  that  twenty  thousand  .dollars  or  more  of 
stock  had  been  subscribed,  and  submitted  a  list  of  the  persons, 
who  had  subscribed  stock,  which  was  publicly  read.  It  appears 
by  the  charter  of  the  Pan-Handle  R.  R.  Co.  that  they  could 
not  organize  until  at  least  twenty  thousand  dollars  had  been 
subscribed.  To  the  introduction  of  which  evidence,  the  defend- 
ants objected,  and  the  court  sustained  the  objection  and  refused 
to  permit  the  same  to  ^o  to  the  jury;  and  the  plaintiff  again 
excepted.  After  the  evidence  haa  all  been  introduced  by  tbe 
plaintiff,  the  defendants  moved  to  exclude  the  plaintiff's  evidence 
on  the  following  grounds ,  First,  that  there  was  no  such  public 
notice  of  the  opening  of  the  subscription  books  as   is  required 
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by  the  statute.  Second,  that  there  is  no  proof  that  the  ten 
dolLirs  per  share  required  bj  the  statute  to  oe  paid  at  the  time 
of  the  subscription,  was  in  tact  paid,  but  on  the  contrary  there 
18  proof  in  the  record  that  it  was  not  paid.     Third,  there  is  no 

E>roof  that  the  twenty  thousand  dollars  oi  capital  stock,  as  required 
7  the  second  Bection  of  the  Act  of  July  15,  1868,  was  subscribed 
before  tlie  company  was  organized.  Fourth,  that  there  was  no 
proof  of  the  incorporation  of  the  company.  And  the  court  sus- 
tained the  motion  and  excluded  the  evidence,  and  the  plaintiff 
again  excepted. 

The  first  error  assigned  is,  that  the  court  refused  to  change  the 
Ten ne,  and  counsel  £>r  plaintiff  in  error  insists,  that  upon  the 
motion  to  change  the  venue,  counter  affidavits  were  not  admissible. 
That  if  the  plaintiff  by  its  own  affidavits  showed  ground  for  such 
change,  it  was  the  duty  of  the  court  to  order  the  change  without 
reading  affidavits  in  opposition  to  the  motion. 

Sec  1  of  chap.  128  of  the  Code  provides,  that  ^^on  motion  of 
any  party  to  a  suit  in  a  circuit  court,  the  said  court  may  for  good 
cause  shown  order  it  to  be  removed  to  any  other  circuit  court." 
There  must  then  exist  good  cause  for  such  removal,  and  such  cause 
must  be  shown  to  the  satisfaction  of  the  court.  The  court  exer- 
cises a  discretion  in  this,  as  it  does  on  the  motion  for  a  continuance 
of  the  cause.  If  good  cause  is  not  shown,  then  the  court  will  not 
remove  the  case.  And  in  ascertaining  whether  there  was  such 
good  cause,  it  seems  to  us  that  it  would  be  strange  indeed  if  the 
other  side  were  not  allowed  to  show  that  no  sucli  cause  existed. 
The  partv  making  th6  motion  might  file  his  own  affidavit,  and  in 
it  show  tne  best  of  reasons  why  the  venue  should  be  changed,  and 
according  to  the  position  here  assumed  by  counsel  for  plaintiff  in 
error  the  court  could  not  read  in  opposition  to  the  motion  affidavit 
that  wonld  clearly  show  that  there  was  absolutely  no  such  reason 
as  appeared  in  the  affidavit,  and  the  court  would  be  bound  to  re- 
move the  cause  at  the  mere  caprice  of  one  of  the  parties  to  the 
great  inconvenience  and  expense  of  the  other.  Counter  affidavits 
may  be  filed,  and  where  the  court  has  read  all  the  affidavits  pro  and 
con,  if  it  is  satisfied  that  good  cause  for  such  removal  has  been 
shown,  it  ought  to  order  a  removal  of  the  case;  but  not  other- 


TJpon  a  motion  for  a  continuance  this  court  has  held,  that  affi- 
davits in  opposition  thereto  mav  be  read.  State  v.  Betsall,  11  W. 
Ya.  727.  ^ut  it  is  also  insisted,  that  if  all  the  affidavits  filed  in 
this  case  for  and  against  the  motion  were  read,  the  motion  ought 
to  have  prevailed.  We  have  read  all  the  affidavits,  and  we  do  not 
think  good  grounds  were  shown  for  a  change  of  venue  in  tliis  case. 
The  court  properly  overruled  the  motion.  The  next  error  assigned 
is  the  refusal  to  admit  in  evidence  the  book  produced  by  the 
witneaSy  Pendleton,  purporting  to  contain  a  list  ox  thastockholders 
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of  the  corporation.  It  was  proved  that  this  was  one  of  the  books 
of  the  companjy  as  it  was  also  proved  that  the  ledger  was  one  of 
the  books  of  the  company  ;  bat  that  the  first  entry  was  made  in  the 
ledger  on  the  Slst  day  of  May,  1872 — more  than  three  years  after 
the  ommization  of  the  company. 

Section  35  of  chapter  57  of  the  Code  of  1860,  which  is  referred 
to  by  and  made  a  part  of  the  charter  of  tlie  company,  provides 
that  '^  A  person  in  whose  name  shares  of  stock  stand  on  the  books 
of  the  company  shall  be  deemed  the  owner  thereof  as  it  regards 
the  company."  And  section  26  of  the  same  chapter  provides  that 
^'  The  president  and  directors  sliall  issne  to  each  person  appearing 
on  the  books  of  the  company  as  owner  of  any  shares  of  sto^  fully 
paid  on,  a  certificate  for  sudi  shares  under  the  seal  of  the  com- 
pany, signed  by  the  president,  and  countersigned  by  the  secretary 
or  cashier." 

In  Tumbnll  v.  Payson,  5  Otto,  421,  it  was  held  that  ^'  where 
the  name  of  an  individual  appears  on  the  stock  book  of  a  oor- 
Deration  as  a  stockholder,  the  prima  facie  presumption  is,  that 
he  is  the  owner  of  the  stock  in  a  case  where  there  is  nothing 
to  refute  that  presumption ;  and  in  an  action  against  him  as  a 
stockholder  the  burden  of  proving  that  he  is  not  a  stockholder 
or  of  rebutting  tliat  presumption,  is  cast  upon  the  defendant 
A  .number  of  authorities  are  cited  by  Mr.  Justice  Clifford  to 
sustain  this  position.  The  book  and  ledger  should  have  been 
permitted  to  go  in  evidence  as  tending  to  show  that  the  de- 
fendants had  subscribed  for  stock  and  that  the^  were  stock- 
holders. The  presnmption  that  would  be  thus  raised,  of  course 
might  be  rebutted  by  tnem,  if  in  their  power  to  do  so.  As  to  the 
refusal  of  the  court  to  admit  the  declaration  of  the  commissioners 
at  the  meeting  called  for  the  organization  of  the  company,  that  a 
majority  of  them  stated  that  the  necessary  twenty  thousand  dollars 
of  stock  had  been  subscribed,  the  court  did  not  err  in  excluding  it, 
because  in  an  action  of  this  kind  the  evidence  was  wholly  irrele- 
vant. Such  evidence,  as  well  as  any  evidence  tending  to  show 
that  the  company  was  not  legally  organized,  would  be  both  rele- 
vant and  material,  in  a  quo  warranto  proceeding  to  annul  the 
charter ;  but  such  evidence  is  neither  relevant  nor  material  in  an 
action  by  the  company  against  a  subscriber  of  stock  to  require  him 
to  pay  such  subscription.  5  Litt.  45 ;  9  B.  Monroe,  71 ;  W  ight  v. 
Shelby  R.  R.  Co.,  16  B.  Mon.  7. 

Did  the  court  err  in  exclnding  the  evidence  from  the  jury) 
This  involves  the  question  whether  or  not  the  jury,  on  the  evi- 
dence before  them,  would  have  been  warranted  in  nnding  for  the 
plaintiff  ?  The  grounds  for  excluding  the  evidence  were  first,  that 
there  was  no  such  public  notice  of  the  opening  of  subscription 
books  as  is  required  by  the  statute.  Second,  that  there  was  no 
proof  that  twenty  thousand  dollars  of  the  capital  stock  was  sulh 
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scribed.  There  is  nothing  in  either  of  these  grounds,  upon  which 
a  stockholder  in  a  contest  as  to  whether  he  should  pay  his  sub- 
scription or  not,  could  rely.  These  are  grounds  that  afEect  the 
public,  and  the  public  only,  in  a  proper  proceeding,  could  urg^ 
them.  Third,  that  there  was  no  proof  of  tne  incorporation.  It  is 
strange  that  this  point  should  have  been  made  in  the  face  of  the 
charter,  which  is  in  the  bill  of  exceptions.  Fourth,  that  there  is 
no  proof,  that  the  two  dollars  per  share  requii*ed  to  be  paid  at  the 
time  of  the  subscription  was  paid ;  but  the  record  afnrmatively 
shows,  that  it  was  not  paid. 

It  is  insisted,  that  where  the  statute  requires  a  part  of  the  sub- 
scription to  be  paid  down  at  the  time,  and  this  is  not  done,  the 
corporation  cannot  recover  the  amount  of  such  subscription  from 
the  person  so  subscribing,  and  a  number  of  authorities  are  cited, 
whi^  fully  sustain  the  position.  Union  Turnp.  Co.  v,  Jenkins,  1 
Oaine's  Cas.  381;  HighLind  T.  Co.  v,  McKean,  11  Johns.  98; 
Hibemia  T.  Co.  v,  Henderson,  8  S.  &  R.  219  ;  Gyle  v.  Sommerset 
T.  Co.,  13  S.  &  R.  256;  Leighty  v.  Susquehanna  Co.,  14  S.  &  R. 
434 ;  McRea  v.-  Russell,  12  Ired.  224 ;  Greenville  R.  Co.  v.  Wood- 
sides,  5  Rich.  145 ;  Vermont  C.  R.  R.  v.  Clayes,  21  Vt.  30 ;  Maltby 
V.  N.  W.  Va.  R.  R.,  16  Md.  422;  Starr  v.  Scott,  8  Conn.  483; 
Crocker -y.  Craine,  21  Wend.  211 ;  Napier -y.  Poe,  12  Ga.  170;  Tag- 
gart  V.  Western  R.  R.  Co.,  24  Md.  563. 

The  theory  upon  which  it  is  held,  that  the  company  cannot  re- 
cover from  tne  subscribers  in  such  cases  is,  that  the  cash  payment 
not  having  been  made,  the  subscription  is  void ;  that  it  is  a  nudum 
pactum ;  uiat  there  is  no  mutuality,  because  it  is  claimed,  that  the 
company  would  not  be  bound  to  deliver  the  certificate  of  stock  on 
a  subsequent  tender  of  the  money.  But  the  cases  in  our  opinion 
have  no  solid  foundation  on  which  to  rest.  It  is  for  the  benefit  of 
the  public,  that  the  statute  requires  the  cash  payment  to  be  made; 
it  is  required  to  insure  good  faith  and  to  avoid  shams  in  those  en- 
terprises that  so  vitally  affect  the  public.  But,  as  between  the  cor- 
poration and  tiie  subscribers  to  tne  stock,  the  contract  is  made  at 
the  time  of  the  subscription,  and  this  is  a  sufficient  consideration 
to  support  the  contract.  As  is  well  said  by  Mr.  Thompson,  in  his 
work  on  "  Liability  of  Stockholders"  section  107 :  "  A  subscrip- 
tion will  operate  just  as  effectively  to  deceive  the  public  into  sud- 
scribing  for  other  shares  or  giving  credit  to  the  corporation,  whether 
the  statutory  earnest-money  is  paid  or  not.  .  .  ..  And  it  seems  now 
firmly  settled,  that  a  person  cannot  discharge  himself  of  the  respon- 
sibilities of  a  stockholder,  by  showing  that  he  had  never  paid  the 
deposit  or  first  instalment  required  of  every  subscriber.  By  the 
articles  of  association,  the  deea  of  settlement  or  the  general  law,  a 
person  will  not  be  thus  permitted  to  take  advantage  of  his  own  de- 
fault, to  the  prejudice  of  others."  This  position  is  well  sustained 
by  authority ;  and  it  will  be  seen  that  the  New  York  courts  have 
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changed  their  rulings  on  this  subject.  Chesley  v.  Pierce,  82  N.  H. 
402 ;  Piscataqua  Ferry  Co.  t;.  Jones,  39  N.  H.  491 ;  Beach  v.  Smith, 
28  I^rb.  254;  Black  River,  etc.,  v.  Clarke,  25  N.  Y.  208;  Haj- 
wood  Plank  Boad  Co.  v.  Bryan,  6  Jones  L.  82 ;  Hall  v.  Selma,  etc,, 
6  Ala.  741;  Smith  v.  Plank  Road  Co.,  30  Ala.  650;  Thorp  v. 
Woodhnll,  1  Sandf.  Ch.  411 ;  Wight  v.  Shelby  R.  Co.,  16  B.  Mon. 
4 ;  Mitchell  v,  Rome  Railroad,  17  Ga.  574 ;  Blair  v.  Rutherford, 
31  Texas,  465. 

It  seems  to  me  to  hold,  that  the  stockholder  is  exempt  from  lia- 
bility, because  he  received  indulgence  from  the  corporation,  is  to 
permit  him  to  take  advantage  of  his  own  wrong.  He  has,  by  his 
subscription,  induced  others  to  take  stock  and  then,  when  the  road 
is  buift  and  in  operation,  and  he  thinks  it  is  not  a  good  investmenti 
be  will  take  the  advantage  of  the  road  which  others  built  and  which 
he  encouraged  them  to  build  by  subscribing  to  the  enterprise  him- 
self, and  escaped  all  obligations  by  pleading  his  own  default  This 
would  permit  him  to  do  the  very  thing  as  an  individual,  that  the 
law  requiring  the  cash  payment  to  be  made  at  the  time  of  the  sub- 
scription which  was  enacted  for  the  public  good,  was  designed  to 
prevent.  Both  reason  and  the  better  authorities,  are  in  &vor  of 
the  rule  we  here  adopt :  that  a  subscriber  to  stock  of  a  corporation, 
cannot  escape  his  liability  to  pay  his  subscription  on  the  ground 
that  he  did  not  pay  the  required  sum  at  the  time  he  subscribed. 

It  was  shown,  by  the  evidence,  and  it  is  uncontradicted,  that 
these  defendants  up(Tn  being  approached  for  a  payment  on  their 
stock,  for  which  it  was  alleged  tney  had  subscribed,  paid  without 
question  thereon  the  amount  at  that  time  called,  to  wit  ten  dollars 
or  one  dollar  per  share.  With  this  evidence,  if  the  jury  had  been 
permitted  to  pass  upon  it,  and  had  found  for  the  plaintiff  the  whole 
unpaid  balance  of  the  alleged  subscription,  on  well-establishcKi  prin- 
ciples, we  certainly  would  not  have  disturbed  the  verdict.  The 
court  erred  in  excluding  the  evidence. 

The  iudgment  of  the  circuit  court  is  reversed  with  costs  to  the 
plaintin  in  error ;  and  the  verdict  of  the  jury  is  set  aside  and  a  new 
trial  is  granted ;  and  this  case  is  remanded  for  a  new  trial  to  be  had 
thereon  according  to  the  principles  of  this  opinion,  and  further  ac- 
cording to  law. 

Judgment  reversed.    Case  remanded. 

Otoek— Payment  of  Instalment  on  Subterlptloni — The  mere  failure  of  a  sab- 
ecriber  to  a  railroad  company's  stock  to  pay  the  amount  fixed  by  the  charier 
as  a  neceasary  condition,  does  not  render  the  subscription  void.  The  corpoM- 
tion  may  elect  to  consider  it  void  but  the  aubecriber  cannot  aet  up  his  own 
default  in  a  suit  brought  to  enforce  his  liability.  Wight  o.  Shelby  K.  Co.,  16 
B.  Monr.  4;  Stuart  e.  Valley  R  Co.,  83  Gratt.  146;  Klein  o.  Alton  ft  Sansa- 
mon  R.  R.  Co.,  13  HI.  614;  Lake  Ontario,  Auburn  ft  N.  T.  R  R.  Co.  e.  Ma- 
son, 16  N.  T.  451;  Garrett  e.  Dillabuig  ft  M.  R  Co.,  78  Pa.  St.  466;  SehM 
ft  Tenn.  R  R  Co.  v.  Renntiel,  7  Ala.  970.  See  also  cases  cited  in  tl» 
opinion. 


UNITED  STATES  00UBT8 — ^JURISDICTION.  449 


Walseb  et  al« 

MsBC^niB,  C.  AND  N.  W.  Rt.  Co. 

iAd9(m€$  Cbue,  OireuU  Court,  B,  D,  Miuouri.    Deomber  8,  1883.) 

A  corporation  is  a  necessary  party  defendant  to  a  bill  to  enforce  a  judg^ 
vent  against  it  by  compelling  contribution  from  its  stockholders. 

Where  there  are  two  or  more  plaintifEs  and  two  or  more  defendants,  and 
one  of  the  plaintifiiB  and  one  of  the  defendants  are  citizens  of  the  same  State^ 
this  court  has  no  jurisdiction. 

Where  a  case  has  been  brought  here  from  a  State  court,  no  change  of 
pleadings  or  in  the  relationship  of  the  parties,  by  amendments  in  this  courts 
can  gif«  jurisdiction  not  disclosed  by  original  proceedings  in  the  State  court. 

MonoK  to  remand,  on  the  ground  that  this  court  had  not  jurisdio- 
tion  of  this  case  and  the  same  was  illegally  removed  because  the 
4daim6  and  demands  of  the  complainants  are  several  and  not  joint, 
mod  some  of  them  do  not  exceed  the  sum  of  $500,  and  because  the 
tfiontroTersy  herein  is  not  wholly  between  citizens  of  different  States, 
but  on  the  contrary  is  between  citizens  of  the  same  State,  and  the 
controversy  cannot  be  severed.  For  a  report  of  the  opinion  of  the 
court  on  a  former  notion  to  remand,  and  a  fuller  statement  of  fact% 
see  6  Fed.  Rep.  797. 

Joseph  Shippen  and  John  P.  Ellis  for  motion. 

Broadhead,  olayback  &  Hauessler  for  petitioning  defendant. 

TsxAt,  J. — A  similar  motion  was  made  and  decided  by  this 
court  at  the  March  term,  1881,  by  Judge  McCrary,  in  which  I 
concurred.  Since  then  manv  proceedings  and  orders  have  been 
improvidentlv  had.  It  may  be  that  in  the  recent  case  of  Barney 
«•  Latham,  103  U.  S.  205,  it  was  supposed  that  opposite  views  to 
tbose  expressed  by  this  Qourt  had  oeen  established.  It  seems, 
howeyer,  that  after  the  order  of  this  court  to  remand  the  case  to 
the  State  court  and  an  appeal  allowed,  a  subsequent  order  was 
entered  vacating  said  appeal,  and  leaving  open  the  motion  to 
mnand  for  further  consideration.  The  rignt  to  vacate  said  appeal 
is  questionable.  Since  that  order,  an  amended  bill,  a  demurrer, 
end  a  new  motion  to  remand  have  been  filed.  The  right  to ' 
remove  the  cause  was  dependent  solely  upo'n  the  condition  mereof 
st  the  time  of  the  motion  made  in  the  State  court ;  and  no  change 
of  pleading  or  relationship  of  the  parties,  by  amendments  there- 
after in  this  court,  could  give  jurisdiction  not  disclosed  by  the 
ori^nal  proceedings  in  the  State  court.  The  opinion  by  Judge 
M^^raiy,  in  1881,  nas  been  fully  confirmed  by  the  many  decisioDB 
16  A.  A  X.  ft.  Oai.-1B0 
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of  the  United  States  supreme  court  since  rendered.    It  is  obviooSy 
therefore,  that  the  cause  must  be  remanded,  and  all  orders  made 
since  the  original  order  to  remand  vacated. 
An  order  will  be  entered  accordingly. 

Of.  Blkins  «.  Camden  ft  Atlantic  R.  Co.,  11  Am.  ft  Bng.  R.  R.  Ow.  IRI. 


DiNBMOBB 

V. 

Oentbal  R.  Co.  et  aL 

(Adwmee  dm^  Oireuit  CauH,  D.  New  J&ney.    Dettmber  7,  1888.) 

The  objection  to  a  bill  that  it  was  not  exhibited  in  good  faith,  bat  ooUn- 
dvely  and  in  the  interegts  of  others,  goes  to  the  jurisdiction  of  the  court,  sad 
should  be  raised  by  plea  in  abatement  and  not  by  answer. 

The  fact  that  some  of  the  officials  of  a  rival  corporation,  with  which  com- 
plainant has  close  business  relations,  have  been  friendly  and  active  in  giring 
nim  aid  in  the  preparation  of  his  esse,  will  not  sustain  a  cliarge  of  bad  faith 
and  render  his  suit  collusive. 

Upon  examination  of  the  bill,  answer,  and  affidavits,  no  drcumstanoes 
entitling  complainant  to  a  preliminary  injunction  appearing  to  exist,  the 
motion,  therefore,  is  denied. 

In  Equity.     Motion  for  preliminary  injunction. 

Roscoe  Conkling,  Clarence  A.  Seward,  Barker  Grunmere,  and 
Edward  T.  Green,  for  plaintiff. 

Neither  the  act  of  March  3,  1875,  nor  the  common  law  sivee 
this  court  or  anjr  court  jurisdiction  of  a  suit  which  is  simuLited 
and  fictitious,  or  in  which  the  reus  on  either  side  is  not  the  real 
party  in  interest.  Such  suits  are  called  ^^  collusive  "  (Gkurdner  v. 
Goodyear,  3  O.  G.  295),  and  when  the  collusion  is  proved  the  case 
is  summarily  dismissed  as  not  within  the  proper  jurisdiction  of  the 
court.  American  M.  P.  Co.  v.  Yail,  15  Blatchf .  315 ;  Cleveland  t. 
Chamberlain,  1  Black,  426 ;  Lord  v,  Yeazie,  8  How.  254. 

The  allegation  of  collusion — that  is,  the  want  of  real  interest 
in  one  of  the  actors — is  an  allegation  that  the  oourt  has  no  juris- 
diction by  reason  of  the  character  in  which  one  of  the  parties  sues 
or  defends.  This  exception  to  the  jurisdiction  is  called  by  the 
courts  a  ^^  personal "  exception ;  asserts  that  the  position  of  a  litigant 
is  assumea,  and  that  the  party  is  not  an  honest  reus  or  actor. 
Forrest  v.  Manchester,  etc.,  Ry.  Co.  4'  De  G.,  F.  &  J.  131 ;  Cohnan 
V.  Easter  Cos.  Ry.  Co.  10  Beav.  1 ;  Salisbury  v.  Metropolitan  By. 
Co.,  38  L.  J.  Ch.  251. 

That  a  suit  is  collusive  must  be  objected  to  by  plea  in  abate- 
ment, and  if  a  defendant  answers  upon  the  merits  he  waives  the 
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objection,  and  cannot  thereafter  contest  the  jurisdiction.  Story, 
Eq.  PI.  §  721 ;  Daniell,  Ch.  Pr.  (15th  ed.)  630 ;  Underhill  v. 
Yan  Cortlandt,  2  Johns.  Ch.  339,  367 ;  Conard  v.  Atlantic  Ins.  Co. 

I  Pet.  386,  450 ;  Dod^e  v.  Perkins,  4  Mason,  435 ;  D' Wolf  v. 
Babaud,  1  Pet.  476 ;  "Wood  v.  Mann,  1  Snmn.  581 ;  Evans  v.  Gee, 

II  Pet.  85 ;  Ehode  Island  v.  Massachusetts,  12  Pet.  719 ;  Nesmith 
V.  Calvert,  1  Wood.  &  M.  37 ;  Brown  v.  Noyes,  2  Wood.  A.M.  81 ; 
Webb  V,  Powei's,  id.  510 ;  Sims  v.  Hundley,  6  How.  1 ;  Bailey  v. 
Dozier,  id.  30 ;  Smith  v.  Kemochen,  7  How.  216 ;  Sheppard  v. 
Graves,  14  How.  509  ;  Wickliffe  v.  Owings,  17  How.  51 ;  Jones  v. 
League,  18  How.  76 ;  Dred  Scott  v.  Sandf  ofd,  19  How.  397 ;  Whyte 
V.  Gibbee,  20  How.  542 ;  De  Sobrv  v.  Nicholson,  3  Wall.  423 ; 
Van  Antwerp  v,  Hulburd,  7  Blatchf .  427 ;  Pond  v.  Vermont  V. 
R  Co.,  12  Blatchf.  297 ;  Gause  v.  Clarksville,  1  Fed.  Rep.  355  ; 
Kern  v.  Huidekoper,  103  U.  S.  485 ;  Williams  v.  Nottawa,  104 
U.  S.  211 ;  Equity  Rule,  39 ;  Livingston's  ExV  v.  Story,  11  Pet. 
851,  393. 

B.  Williamson,  George  M.  Robeson,  Franklin  B.  Gowen,  James 
E.  Gowen,  A.  C.  Richey,  and  G.  R.  Kaercher  for  defendants. 

NixoK,  J. — Two  questions  are  presented  for  the  consideration  of 
the  court — the  first  naving  reference  to  the  bona-fide  character  of 
the  suit,  and  the  second,  to  the  propriety  of  the  interference  of  the 
court,  under  the  present  aspect  of  the  case,  by  ordering  a  pre- 
liminary injunction. 

The  answer  of  the  defendants,  after  responding  to  the  ma- 
terial allegations  of  the  bill,  charges  that  the  bill  of  complaint 
was  not  exhibited  in  good  faith,  or  for  the  honest  purpose  of 
asserting  the  complainant's  rights  as  a  stockholder  oi  the  New 
Jersey  Central  R.  K.  Co.,  but  m  the  interests  of  a  rival  company 
to  the  Philadelphia  &  Reading  and  the  New  Jersey  Central  roads. 
This  is  an  exception  personal  to  the  complainant,  and  going  to  the 
jurisdiction  of  the  court,  and  if  introduced  into  the  pleadmffs  for 
contestation,  it  should  have  been  by  a  plea  in  abatement.  It  has 
no  proper  place  in  the  answer,  and  is  always  regarded  as  waived 
after  the  defendants  have  answered  upon  the  merits.  But  as  a  very 
large  amount  of  testimonv  has  been  taken  upon  the  subject,  I  have 
deemed  it  best  to  lay  asiae  all  technical  objections  to  the  informal 
manner  in  which  the  matter  has  been  presented,  and  to  ascertain, 
if  possible,  whether  the  defendants  have  sustained  their  allegations 
by  their  proofs.  After  a  careful  examination  of  the  testimony 
furnished,  I  am  of  the  opinion  they  have  not  sustained  them. 
The  most  that  has  been  done  is  to  show  that  some  of  the  officials 
of  a  rival  company,  with  which  the  complainant  has  close  business 
relations,  have  been  friendly  and  active  in  giving  him  aid  in  the 
preparation  of  his  case.  I  have  never  understood  that  a  law-suit 
10  of  such  an  exclusive  and  sacred  character  that  parties  may  not 
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have  the  sympathies  and  aooept  the  aid  of  associates  and  friends 
in  carrying  it  on  withoat  sabjecting  themselves  to  the  charge  of 
collusion. 

With  regard  to  the  second  point,  the  learned  counsel,  on  the 
argument,  took  even  a  wider  range  than  the  testimony,  and  .much 
time  was  spent  in  the  discussion  of  questions  that  more  appropri- 
ately belong  to  the  final  hearing.  I  do  not  propose  to  follow  them 
now.  Without  intending  to  intimate  any  opinion  on  the  merits  of 
the  controversy,  it  is  saf^ient  for  my  present  purpose  to  say,  that, 
looUne  at  the  bill,  answer,  and  amdavits,  wnich  furnish  to  the 
court  me  evidence  on  wliich  to  act  on  the  question  of  a  preliminary 
injunction,  I  find  no  circnmstances  existing  and  no  facts  developed 
wnich,  in  my  judgment,  authorize  me  to  interfere,  at  this  stage  of 
the  proceedings,  by  ordering  such  an  injunction  to  issue. 

Tne  motion  is  therefore  denied,  but  without  prejudice  to  the 
complainant  to  renew  it  if  any  subsequent  acts  of  the  defendants, 
before  final  hearing,  should  render  its  renewal  necessary  or  proper. 


IJniok  Pacifio  Rt.  Oo. 

(Adwanee  (km,  U.  8.  OireuU  Cawrl^  8.  D.  Nmo  Tcrk.    Immry  34,  1881) 

The  bill  of  the  plaintifC,  a  stockholder  in  the  defendant  QorpomtiiMi, 
brought  to  restrain  the  corporation  from  employing  its  assets  in  excess  of  ils 
corporate  powers,  hM  insufficient  on  demurrer  on  uie  ground  that  the  allega- 
tions and  statements  should  be  more  specific  to  show  good  cause  for  the  re- 
lief sought. 

In  corporations  within  the  scope  of  the  corporate  authority  the  majority 
roles;  beyond  this  they  haw  no  right  to  go,  and  mie  may  insist  upon  stop- 
pinff  at  the  limits. 

Those  who  become  members  of  a  corporation  consent  to  the  rule  of  the 
maiority  within  the  powers  of  the  corporation,  but  not  beyond.  As  the 
right  to  restrain  going  beyond  such  powers  depends  upon  the  want  of  con* 
sent,  if  the  consent  is  given  the  right  ceases.  Tneref  ore,  when  such  restraint 
is  sought,  due  dilligence,  in  the  proper  direction,  to  prevent  what  is  soogfat 
to  be  restrained,  must  be  shown  as  a  part  of  the  title  to  relief. 

In  Equity. 

Oeor;ge  Z&brislde  and  John  E.  Burrill  for  orator. 

John  JP.  Dillon  for  defendants. 

Whxblsb,  J. — This  cause  has  been  before  heard  on  a  motion  for 
a  preliminary  injunctiou.  It  has  now  been  heard  on  demurrer  to 
the  bilL    The  question  then  was  whether  the  defendants  diould 
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be  restrained  pending  the  litigation ;  it  now  is  whether  there  is 
anything  in  the  bill  which  they  ouffht  to  answer.  The  bill  is 
brought  by  a  stockholder  to  restrain  the  corporation  from  employ* 
ing  its  assets  in  excess  of  its  corporate  powers ;  the  other  defend- 
ant is  joined  as  president  of  the  corporation  for  discovery  merely, 
and  no  bad  faith  is  alleged  or  charged.  The  prayer  is  that  the 
corporation  and  its  officers  and  agents  be  restrained,  and  for  f  oi'ther 
relief.  Any  relief  for  the  orator  here  mnst  be  wholly  preventive. 
He  conld  not,  and  does  not  ask  to,  nndo  what  has  been  done.  The 
avails  of  it,  if  held  by  the  corporation,  can  only  be  reached  through 
dividends  common  to  all  stockholders ;  if  by  others,  only  by  pro- 
ceedings against  those  who  have  them. 

According  to  the  bill,  which  is  now  to  be  taken  as  true,  the  cor- 
poration is  made  np  of  the  Union  Pacific  R.  R.  Co.,  the  Kansas 
I^acific  Ry.  Co.,  and  the  Denver  Pacific  Ry.  &  Telegraph  Oa 
The  ITnion  Pacific  R.  R.  Co.,  before  the  consolidation,  having  a 
definite  line  of  road,  exceeded  its  powers  if  what  is  now  sought  ta 
be  restrained  is  an  excess,  and  in  tne  same  manner,  by  lending  and 
advancing  moneys  to  other  railroad  companies  tQ  be  used  in  the 
construction,  mamtenance,  and  operation  of  their  roads,  and  entered 
into  obligations  to  furnish  furtner  amounts,  and  received  in  pay- 
ment of  moneys  furnished  from  time  to  time  stocks  and  bonds  of 
such  roads.  Since  the  consolidation  the  same  course  has  been  pur- 
sued ;  stocks  and  bonds  to  which  the  ITnion  Pacific  R.  R.  Co^ 
would  have  been  entitled,  have  been  received  by  the  defendant^ 
and  it  has  lent  and  advanced  its  moneys  and  credit  to  the  same  and 
other  organized  railroad  corporations  for  the  purpose  of,  and  of 
aiding  in,  the  construction,  maintenance,  and  operation  of  their 
loads.  There  is  no  description  of  the  corporations  so  aided,  except 
that  the  corporate  names  of  some  are  stated  without  their  source, 
whetlier  from  State  or  National  authority,  and  some  are  stated  to 
be  unknown ;  nor  of  their  lines  of  road  except  as  branch  and  con- 
necting roads.  Nor  is  there  any  statement  of  the  amount  of  suck 
aid  or  of  tlie  payments  therefor,  except  that  it  is  stated  as  appear- 
ing from  the  report  of  the  government  auditor  that  the  amount  of 
stacks  and  bonds  received  from  other  roads  was,  by  the  Union 
Pacific  R.  R.  Co.,  June  30, 1878,  $5,229,327.84 ;  June  30,  1879, 
$7,534,243.91 ;  by  the  defendant,  June  30, 1880,  $15,338,453.94, 
and  that  the  orator  is  informed  and  believes  that  the  defendant 
now  holds  of  such  bonds  $23,749,230.40,  and  of  such  stocks,  $29,^ 
462,046.98.  The  orator  has  at  different  times  been  a  stockholder 
to  a  large  amount  in  the  defendant  company.  He  acquired  his  pres- 
ent stock,  Kovember  17,  1882;  commenced  to  object  to  this 
course  of  the  defendant  the  next  day,  and  brought  this  suit  De- 
cember 22, 1882.  In  the  amended  bill  now  under  consideration,  it 
IS  alleged  that  at  a  general  meeting  of  the  stockholders,  held 
Hardi  9, 1883,  at  which  the  holders  of  384,769  shares  were  pree- 


464  LBO  V.  UNION  PAOIFIO  BY.  CO. 

ent  or  represented,  this  ooaree  was  ananimoiisly  approved  of» 
Whether  the  orator  was  present  at  that  meeting  is  not  stated ; 
neither  is  any  effort  by  him  with  the  stockholders,  either  separately 
or  at  any  meeting,  to  induce  them  to  change  or  desist  from  this 
conrse,  set  forth,  or  any  attempt  to  stop  it  sliown,  except  notifica- 
tions and  protests  to  the  officers  and  agents  of  tlie  company. 

Tlie  orator  could  not,  and  does  not  claim  to,  have  any  right  to 
relief  on  acconnt  of  his  former  ownership  of  stock.  Having  parted 
with  that  and  all  rights  belonging  to  it,  he  gained  this  as  a  new 
ac<]^uisition,  and  has  such  rights  as  appertain  to  him  as  the  owner 
of  It  as  he  acquired  it.  There  is  no  doubt,  and  no  question  is 
really  made,  but  that  a  stockholder  or  partner  in  an  enterprise  has 
the  right  to  prevent  taking  his  interest  into  another  and  different 
enterprise  without  his  consent.  In  corporations  within  the  scope 
of  the  corporate  authority  the  majority  rules ;  beyond  this  they 
have  no. right  to  go,  and  one  may  insist  upon  stopping  at  the 
limits.  Counan  v.  Eastern  Cos.  By.  Co.  10  beav.  1 ;  Salomons  v. 
Laing,  12  Beav.  339 ;  Beman  v.  Rufford,  4  Eng.  Law  &  Eq.  106  ; 
Stevens  v.  Rutland  &  B.  R.  Co.  29  Vt.  545.  This  right  to  stop 
the  majority  at  the  bounds  of  corporate  power  rests  upon  the  con- 
trol which  every  one  has  over  his  own  property.  Those  who  be- 
come members  of  a  corporation,  consent  to  the  rule  of  the  majority 
within  the  powers  of  the  corporation,  but  not  beyond.  As  the 
right  to  restrain  going  beyond  depends  upon  the  want  of  consent, 
if  the  consent  is  given  the  right  must  cease.  Therefore,  when 
such  restraint  is  sought,  due  diligence,  in  the  proper  direction,  to 
prevent  what  is  souglit  to  be  restrained,  must  oe  shown  as  a  part 
of  the  title  to  relief.  Kent  v,  Jackson,  14  Beav.  367 ;  Gregory  v. 
Patchett,  33  Beav.  595.  The  exercise  of  the  rights  of  a  stock* 
holder  to  influence  corporate  action  by  vote  and  speech  in  corporate 
meetings,  when  opportunity  was  presented  or  could  be  had,  would 
lie  in  the  proper  direction.  Until  such  means  should  be  exhausted 
or  prevented,  there  would  be  no  real  oppression  of  the  minority  by 
the  majority.  Hawes  v.  Oakland,  104  U.  S.  450.  The  trans- 
actions of  which  the  orator  complains,  and  the  continuance  of 
which  he  is  seeking  to  prevent,  have  been  going  on  in  the  Union 
Pacific  R.  R.  Co.  since  long  before,  and  in  the  defendant  company 
ever  since,  the  organization  of  the  defendant  company.  As  he  had 
been  a  stockholder  before,  and  has  derived  his  knowledge  of  what 
was  being  done  from  the  auditor's  reports,  open  to  all  stockholders 
at  least,  he  must  have  known  what  had  been  and  was  being  done 
in  these  respects  when  he  purchased  this  stock  and  assumed  his 
present  status  in  the  company.  He  does  not  allege  that  he  was  in 
anywise  ignorant  of  these  things.  His  vendor  is  not  shown  to 
have  in  all  this  time  objected,  and  must  be  taken  to  have  acqui- 
esced. He  purchased  this  stock  knowing  that  the  company  was 
engaged  in  tne  enterprises  he  seeks  to  stop,  and  by  taking  it  he 
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oonaented  to  become  a  member  of  a  corporation  so  engaged.  Large 
outlays  had  been  made,  great  liabilities  had  been  incurred,  and 
embarrassing  compUcations  would  necessarily  follow,  stopping  them 
in  the  midst.  It  would  seem  to  be  highly  inequitable  and  unjust 
to  allow  such  a  small  minority  to  step  in  and  arbitrarily  stop  the 
great  majority,  acting  in  ^ood  faith,  nonestly  eyen  if  mistakenly, 
and  in  strictness  outside  ox  their  authority.  If  the  company  was 
about  to  undertake  a  new  enterprise  not  inyolyed  with  these  which 
haye  been  so  long  prosecuted,  and  outside  of  its  corporate  powers, 
such  as  building  a  new  line  of  road  or  purchasing  the  stock  of  an- 
other line,  so  as  to  control  it,  and  thereby  extend  it  lines  beyond 
its  charter,  the  case  might  be  yery  different. 

It  does  not  distinctly  appear  that  the  transactions  in  Question  are 
outside  of  the  powers  of  the  corporation.  The  Kansas  Pacific  By. 
Co.  was  a  Kansas  corporation,  with  powers  amply  sufficient,  under 
the  laws  of  that  State,  to  do  within  that  State  all  that  is  com- 
plained of  as  being  done  somewhere  by  the  defendant.  Comp. 
Laws  Kan.  §  4091.  This  corporation  was  consolidated  with  the 
others  as  it  was,  and  as  they  were,  and  it  is  not  easy  to  see  any 
reason  why  the  corporate  powers  of  each  were  not  carried  into  the 
consolidated  company.  County  of  Scotland  v,  Thomas,  94  U.  S. 
682.  Not  that  the  consolidated  company  has  powers  in  all  the 
States  and  Territories  where  it  exists  co-extensiye  with  those  of 
the  Kansas  Pacific  in  Kansas,  but  it  may  haye  in  Kansas  all  the 
powers  which  the  Kansas  Pacific  had  there.  If  it  has,  all  these 
transactions  may  be,  so  far  as  the  bill  shows,  in  that  State,  and 
within  the  powers  authorized  to  be  exercised  there.  The  names 
of  the  corporations  are  given,  but  they  are  private  corporations, 
although  created  for  public  purposes,  and  judicial  notice  cannot  be 
taken  of  their  location.  Although  the  defendant  is  merely  a  rail- 
road corporation,  it  must,  from  its  nature  and  circumstances,  have 
large  implied  powers,  which  are  as  well  conferred  as  its  express 
powers.  Nat.  Bank  v.  Graham,  100  U.  S.  699.  It  is  burdened 
with  vast  debts,  which  it  was  fully  authorized  to  assume,  falling 
due  in  such  immense  sums  at  a  time  that  the  ordinary  revenues 
would  be  wholly  inadeqnate  to  meet  them.  Large  acciimnlations 
and  investments  most  be  made  long  beforehand,  involving  great 
financial  transactions.  Operations  must  be  had  wholly  foreign 
to  the  management  of  the  railroads  themselves,  and  pertaining 
much  more  to  the  business  of  banking  than  that  of  a  carrier. 
These  operations,  if  entered  into  for  the  purpose  of  carrying  on  a 
banking  business,  would  be  wholly  outside  of  the  corporate  power; 
but  when  done  for  the  purpose  of  fulfilling  the  financial  duties  of 
the  corporation,  must  oe  clearly  within  them.  The  purchase  of 
the  stocks  and  bonds  of  other  railroads  might  be  for  this  legitimate 
purpose  as  well  as  the  purchase  of  government  or  other  corporate 
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Becorities.  The  orator  has  not  shown  that  the  pnrchases  of  stocks 
and  bonds  may  not  be  of  this  proper  chiss. 

All  these  statements  and  allegations  are  in  veiy  general  terms. 
Excess  of  chartered  powers,  in  progress  or  intended,  is  in  no 
particular  pointed  ont.  A  decree  according  to  the  prater  of  the 
Dill  woald  be  scarcely,  if  any,  more  than  a  general  injunction 
against  going  outside  of  the  charters.  Something  more  specific, 
and  so  specific  that  the  court  can  see  that  it  is  unwarranted  by  the 
law  of  the  existence  of  the  corporation,  and  wrongful  to  the  orator 
as  a  member  of  it,  should  be  pointed  out  distinctly.  The  bill,  as 
now  considered,  does  not  appear  to  be  sufficient  to  require  an 
answer. 

The  demurrer  is  sustained,  and  the  bill  adjudged  insufficienl 

See  next  case  and  note. 


DiT  Post 

V. 

KoBTHBBN  Pacifio  R  Oo.  et  al. 

{Adnanea  Cktm,  U.  8.  (HreuU  OauH,  8.  D.  New  York.    Niwmber  91,  1888.) 

An  action  by  a  shareholder  against  a  corporation,  to  restrain  it  from  a  oon- 
tsmplated  transaction  which  is  ultra  vires,  may  be  maintained  by  the  stock- 
holoer,  and  most  be  sanctioned  by  the  court,  although  all  the  other  stock- 
holders of  the  corporation  are  willing  to  assent  to  and  affirm  the  proposed 
course  of  action ;  but  in  a  case  of  /evident  expediency,  and  where  there  is  no 
attempt  to  go  beyond  the  power  conferred,  a  court  of  equity  will  not  be 
swift  to  grant  the  strinjpent  relief  of  a  preliminary  injunction  to  a  stock- 
kolder  assailing  transactions  in  the  corporate  affairs  of  which  the  other 
stockholders  do  not  complain,  and  to  which  they  have  given  their  consent. 

In  Equity. 

John  £.  Parsons  and  E.  EUery  Anderson  for  complainant. 
George  Gray,  Joseph  H.  Choate,  and  Artemas  H.  Holmes  for 
defendwts. 

Wallace,  J. — This  snit  was  commenced  in  a  State  court,  and 
an  order  obtained  restraining  the  defendants,  from  the  acts  sought 
to  be  enjoined  nntil  the  hearing  of  an  order  to  show  canse  why  a 
preliminary  injunction  should  not  be  granted.  The  action  having 
been  removed  to  this  conrt,  the  motion  to  vacate  the  restraining 
order  has  been  heard  as  a  motion,  in  substance,  by  the  plaintiff  for 
a  preliminary  injunction. 

The  plaintiff  is  a  stockholder  of  the  corporation  defendant,  hai^ 
ing  become  such  on  or  about  the  day  when  he  commenced  this  so- 
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tioD.  The  suit  is  brought  against  the  corporation  and  its  directors, 
individually,  to  obtain  a  decree  adjudging  that  the  corporation  has 
no  lawful  right  or  power  to  create  the  $20,000,000  of  second-mort- 
gage bonds  which  its  directors  propose  to  issue,  and  to  enjoin  the 
oefendants  from  creating  the  same.  The  plaintiff  also  prays  in 
his  bill  that  the  defendants  be  restrained  from  applying  the  pro- 
ceeds of  such  mortgage,  if  they  are  permitted  to  create  the  same, 
to  the  payment  of  any  indebtedness,  or  for  any  purpose  other  than 
the  construction  and  completion  of  the  railroad  of  the  corporation. 
He  also  prays  for  a  decree  against  the  individual  defendants  for 
the  value  of  the  stock  of  the  corporation  alleged  to  have  been  mis- 
applied by  them,  and  of  a  scrip  dividend  on  the  preferred  stock 
of  the  corporation  alleged  to  nave  been  wrongfully  declared  by 
them,  and  for  an  accounting  and  payment  of  moneys  alleged  to 
have  been  wron^ully  appropriated  by  them  for  the  construction  of 
branch  and  terminal  lines  of  railroad,  and  for  other  purposes  not 
permitted  by  law. 

The  bill  sets  forth  with  particularity  concerning  the  several  al- 
leged misappropriations  of  corporate  funds  and  property  by  the 
directors  wnich  are  assailed,  but,  for  reasons  whicn  will  be  nere- 
after  stated,  it  is  not  deemed  necessary,  for  the  purposes  of  the 
present  decision,  to  consider  them  in  detail. 

8ome  general  facts  relative  to  the  history,  organization,  and 
present  position  of  the  corporation  should  be  stated  in  order  to 
understand  the  questions  mvolved  in  the  present  controversy. 
The  present  corporation  is  a  company  reorganized  after  the  fore- 
closure of  a  mortgage  created  and  issued  by  the  original  Northern 
Pacific  R.  R.  Co.  The  original  corporation  was  created  by  an  act 
of  Congress  passed  July  2,  1864.  The  act  authorized  a  continu- 
ous railroad  between  Lake  Superior  and  a  point  on  Puget  Sound, 
with  a  branch  through  the  valley  of  the  Columbia  River  to  Port- 
land, Oregon.  The  tenth  section  of  the  act  provided  that  no  mort- 
gage or  construction  bonds  should  ever  be  issued  by  the  company 
on  said  road,  or  mortgage  or  lien  made  in  any  way,  except  by  the 
consent  of  the  Congress  of  the  United  States.  The  act  granted  to 
the  company,  its  «uccessor8  and  assigns,  for  the  purpose  of  aiding 
in  the  construction  of  the  railroad,  alternate  sections  of  public 
lands  to  the  amount  of  twenty  sections  per  mile  on  each  side  of 
said  railroad  line  through  the  territories  of  the  United  States, 
and  ten  alternate  sections  of  land  per  mile  on  each  side  of  said 
railroad  line  through  any  State,  nj  a  joint  resolution  of  both 
houses  of  Congress  of  March  1,  1869,  the  consent  of  Congress  was 
given  to  the  companv  to  issue  its  bonds,  and  secure  the  same  by 
mortgage  upon  its  railroad  and  telegraph  line,  for  the  purpose  of 
raising  funds  with  which  to  construct  its  railroad  and  telegraph 
lines.  This  consent  was  not  sufficiently  broad,  as  it  did  not  extend 
to  the  franchises  of  the  company,  or  to  the  lands  other  than  those 
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neoesBary  for  the  opermtion  of  its  rottd  md  tdegnnh  line,  Init  by 
joint  reaolntion  of  May  31, 1870,  it  was  declared  "^  that  the  North- 
em  Pacific  B.  B.  Co.  be,  and  ba:eby  is,  anthorixed  to  iasne  ita 
bonds  to  aid  in  the  oonstmctiiNi  and  eqoipment  of  its  road,  and  to 
secore  the  same  by  mortgage  on  ita  property  and  rights  of  ftop- 
erty  of  all  descriptions,  real,jpenonal,  and  mixed,  mclnding  its 
franchises  as  a  oorporatioo."  Thereafter  the  oompany  mortgaged 
all  its  property  and  franchises  for  $30,000,000.  In  1875  Siis 
mortgage  was  toreclosed,  and  all  the  property  and  franchises  were 
sold  nnder  a  decree  of  forecloenre  to  a  committee  of  bondholders, 
who  took  a  deed,  and  sabseqnently  conveyed  the  same  to  the  reor- 
ganized company.  By  the  terms  of  the  reorganization  apreement, 
uie  stock  of  the  new  corporation,  to  the  amount  allowed  oy  the  act 
of  incorporation,  was  divided  into  $51,000,000  of  preferred  stock, 
and  $49,000,000  of  common  stock ;  and  it  was  provided  that  first- 
mortgage  bonds  to  an  amoont  not  exceeding  $25,000  per  mile  of 
completed  road  should  be  iBsaed  to  complete  and  equip  the  road ; 
and  it  was  farther  provided  that  no  other  mortgage  bonds  should 
be  issued  except  on  a  vote  of  at  least  three  fourths  of  the  preferred 
stock  at  a  meeting  specially  caUed  and  held  in  reference  thereta 
The  first  mortgage  contemplated  by  the  reorganization  agreement 
was  executed  and  is  now  outstanding,  and  there  was  unpaid  thereon 
October  1, 1883,  the  sum  of  $42,727,000.  The  present  corpora- 
tion  proceeded  to  construct  and  equip  the  railroad,  and  on  the 
seventeenth  of  October,  1883,  the  directors  issued  a  notice  to  the 
holders  of  preferred  stock  in  which  they  represent  that  there  is 
now  required  $9,459,920  to  provide  for  the  present  unfunded  tiebt 
of  the  company  beyond  the  cash  means  available  for  that  purpose, 
and  that  tne  additional  sum  of  $5,500,000  will  be  required  to 
complete  the  construction  of  the  line  and  road  now  under  con- 
tract ;  that  they  favor  the  execution  of  a  mortgage  on  the  property 
and  franchises  of  the  oompany  for  $20,000,000 ;  that  they  can  ne- 
TOtiate  fifteen  millions  thereof  with  a  syndicate  composed  of  three 
banking  firms,  at  a  price  of  87^  cents  per  dollar  cash,  less  5  per 
cent  commissions,  with  a  six  months'  option  to  take  three  millions 
more  on  the  same  terms;  that  the  sale  of  the  boi\ds  at  that  price 
will  enable  the  company  to  meet  all  existing  liabilities  for  con- 
struction and  eouipment  requirements,  and  leave  a  reserve  of 
$1,100,000  of  the  bonds  in  the  treaaurv.  The  directors  have 
called  a  meeting  of  the  preferred  stockholders,  and  have  given 
notice  that  they  propose  to  create  the  bonds  and  mortgage  if 
authorized  to  do  so  by  the  vote  of  such  stockholders. 

It  is  not  claimed  bv  the  plaintiff  that  the  directors  propose  to 
create  the  bonds  and  mortgage  without  obtaining  the  requisite 
vote  of  three  fourths  of  the  preferred  stockholders.  Tins  oeing 
the  situation,  it  is  apparent  that  the  only  question  that  it  is 
necessary  to  consider  is  whether  or  not  the  defendant  should  be 
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enjoined  from  creating  the  propoeed  issue  of  second-mortgage 
bondS)  or  from  appropiiating  the  avails  of  the  bonds,  if  issued,  to 
the  purposes  intended  by  the  directors.    If  the  directors  in  the 

Sast  have  diverted  the  funds  or  property  of  the  corporation  into 
legitimate  channels,  whether  for  purposes  that  are  beyond  the 
corporate  powei'S,  or  for  purposes  within  these  powers,  but  con- 
trary to  their  duties  as  trustees,  all  of  which  it  is  proper  to  say  is 
emphatically  denied  by  them,  it  may  nevertheless  be  true  that 
what  they  now  propose  to  do  is  not  only  expedient,  but  essential 
and  vital  in  the  interests  of  the  corporation  and  stockholders.  If, 
as  is  insisted  for  the  plaintifiE,  the  corporation  has  do  power  to 
create  the  mortgage  proposed,  it  must  be  held  that  the  plaintiff  is 
entitled  to  the  injunction  asked  for. 

An  action  by  a  shareholder  against  a  corporation  to  restrain,  it 
from  a  contemplated  transaction  which  is  ultra  vires  may  be  main- 
tained by  the  stockholder,  and  must  be  sanctioned  by  the  court, 
although  all  the  other  stockholders  of  the  corporation  are  willing 
to  assent  to  and  affirm  the  proposed  course  of  action.  In  such  a 
case  the  question  ^8  not  one  of  discretion  or  expediency.  The 
right  of  the  stockholder  to  maintain  the  action  and  enjoin  the 
transaction  is  personal  to  himself  and  independent  of  any  right  or 
interest  of  the  corpomtion,  and  must  be  recognized,  although  all 
tiie  other  members  are  arrayed  against  him.  Upon  this  branch  of 
die  controversy  the  contention  for  the  plaintin  is  that  the  joint 
resolution  of  Cfongress  was  a  privilege  to  the  original  corporation 
only,  and  did  not  pass  to  the  present  corporation  upon  the  reorgan- 
ization, and  that,  further,  in  any  event,  it  only  permitted  a  single 
mortgage  to  be  created,  and  the  power  was  spent  upon  the  creation 
of  the  nrst  mortgage.  This  seems  to  be  an  astute  rather  than  a 
reasonable  interpretation  of  the  language  of  the  joint  resolution. 
The  purpose  of  including  the  right  to  mortgage  tne  franchises  of 
the  corporation  in  the  consent  of  Congress  was  palpably  in  order 
that  a  purchaser  under  a  foreclosnre  might  succeed  to  all  the  rights 
and  privileges  of  the  original  corporation.  As  there  was  no  restric- 
tion in  that  consent  respecting  tne  amount  for  which  a  mortgage 
might  be  created  by  the  corporation,  or  relating  to  the  scope  or 
character  of  the  mortgage,  the  implication  seems  not  only  fair,  but 
irresistible,  that  Congress  intended  to  leave  all  this  to  the  discre- 
tion of  the  corporation  itself,  to  be  exercised  in  view  of  the  exi- 
gencies of  the  undertaking.  Obviously,  Congress  was  quite  indif- 
ferent whether  the  mortgage  should  be  a  large  one  or  a  small  one, 
whether  it  should  cover  the  whole  or  a  part  of  the  property  of  the 
company,  or  whether  all  the  bonds  to  be  secured  should  be  issued 
at  one  time  or  in  one  series  or  class.  The  power  conferred  is 
limited  only  by  the  purpose  expressed,  that  the  bonds  are  to  be 
issued  to  aid  in  the  construction  and  equipment  of  the  road,  and 
are  to  be  secured  by  mortgage. 
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The  conclusion  being  reached  that  the  corporation  may  lawfully 
create  the  proposed  mortgage,  the  question  then  arisea  whether^ 
under  the  paiticular  circumstances  of  the  case,  the  directors  should 
be  restrained  from  exercising  their  discretion  in  that  behalf.  All 
the  allegations  of  the  bill  inspecting  the  past  misconduct  of  the 
directors  are  fully  met  and  denied  by  the  answer  of  the  defendant, 
and  it  is  asserted  by  them  unequivocally  that  the  avails  of  the  mort- 
gage are  to  be,  and  must  of  necessity  be,  applied  to  dischai^  the 
Babilities  of  the  corporation  for  the  construction  and  equipment  of 
the  road,  and  that  bonds  to  a  moderate  amount  are  not  to  be  nego- 
tiated at  present,  but  are  to  be  retained  to  provide  against  contm- 
gencies.  While  it  is  time,  as  alleged  bv  the  plaintifE,  that  three  of 
the  directors  are  meipbers  of  the  syndicate  to  whom  it  is  proposed 
to  sell  the  bonds,  it  is  not  alleged  that  the  price  for  whidi  ihey  aro 
to  be  sold  is  inadequate  or  less  than  could  be  obtained  elsewhero. 
If  it  should  be  assumed  that  the  plaintiff  may  ultimately  sustain 
the  allegations  of  the  bill  respecting  the  past  transactions  which  he 
assails,  tne  fact  cannot  be  gainsaid  that  the  corporation  is  now 
lai'gely  indebted,  that  it  has  no  resources  practically  available,  and 
must  raise  the  means  to  meet  its  liabilities  and  complete  the  con- 
struction and  equipment  of  its  road.  The  directors  propose  to 
take  such  action  only  as  shall  be  sanctioned  by  the  requisite  vote  of 
the  preferred  stockholders.  By  the  agreement  of  reorganijution) 
to  which  every  stockholder  is  a  consenting  party,  the  power  to 
Inpresent  all,  when  it  is  proposed  to  create  a  second  mortgage,  is 
looked  in  the  preferred  stockholders.  It  is  delegated  to  them, 
ana  to  them  alone,  to  determine  whether,  in  view  of  all  the  cir- 
cumstances of  the  situation,  the  interests  of  the  corporation  will  be 
best  subserved  by  the  creation  of  such  a  security.  If  their  consent 
is  fairly  obtained  it  is  conclusive.  The  plaintifE  cannot  be  heard  to 
complain  if  they  are  satisfied. 

It  may  be  proper  to  state  in  conclusion  that  a  court  of  eqoi^ 
will  not  be  swift  to  grant  the  stringent  relief  of  a  pi*eliminary  in- 
junction to  an  officious  plaintiff  who  seems  to  have  acquired  his 
interests  as  a  stockholder  with  a  view  of  assailing  transactions  in 
the  corporate  affairs  of  which  existing  stockholders  do  not  seem  to 
have  complained.  The  purchaser  of  a  law  suit  is  entitled  to  what 
he  has  bought,  and  may  insist  that  his  rights  shall  be  recognized 
and  enforced  according  to  the  settled  principles  of  law  and  the 
rules  of  procedure  which  obtain,  irrespective  of  the  motive  of  the 
litigant ;  but  he  can  only  insist  that  such  preliminary  relief  be 

K anted  as  is  absolutely  indispensable  to  preserve  rights  that  eanoot 
I  adequately  protected  at  the  ultimate  decision  of  the  case. 
The  restraining  order  is  vacated  and  a  preliminary  injunction 
refused. 

Injunctions  to  Restrain  Uitra  Vires  Corporate  Aett. — A  coarl  at  equtf 
will  interpose  to  prevent  a  board  of  directors  of  a  corporation  from  misapply 
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ing  its  fuDds  or  performing  any  other  ultra  vires  act.  Eean  v.  Johnson,  1 
eiodkt.  401;  aimpsoa  «.  Weetinittster  Palace  Hotd  Oc,  8  H.  L.  Cas.  717; 
Sniest  0.  Nichoiis,  6  id.  401 ;  Dodge  «.  Woolsey,  18  How.  (U.  8.)  881 ;  Daves* 

C>rt  «.  Down,  18  Wall.  626;  Heraey  o.  Yeazie,  24  Me.  9;  Smith  f>,  Hurd,  Id 
etc.  871;  Alien  v,  Curtis,  26  Conn.  456;  Western  R.  R.  Co,  v,  Nolan,  4B 
K.T.  618;  Karch  «.  Eastern  R.  R.  Co.,  40  N.  H.  548;  Same  v.  Same,  48  N.  H. 
615;  Lauman  «.  LelMinon,  80  Pa.  St.  46;  Samuel  «.  Holladay,  1  Woolw.  400; 
Heath  e.  Erie  R.  R.  Co.,  8  Blatch.  847;  Brewer,  etc.,  v.  Proprietors,  104 
Mass.  878;  Brown  «.  Vandyke,  4  Halst.,  705;  Butts  «.  Woods,  88  Barb. 
181;  s.  c^  87  N.  T.  817;  Burke  v.  Railroad  Corp.^  8  Am.  &  Eng.  R.  R.  Cas. 
552. 

Will  Lie  at  Suit  of  8toclcholders«^Relief  will  be  afforded  at  the  instance 
«nd  application  of  a  single  stockholder  against  any  improper  alienation  of 
the  corporate  funds.  Equity  will  in  such  case  restrain  the  commission  of 
Acts  which  are  contrary  to  law  and  tend  to  the  destruction  of  the  francluse^ 
as  well  as  the  improper  management  of  the  business  of  the  company 'or  a 
wrongful  diversion  of  its  funds.  High  on  Injunctions,  §767;  Manderson 
«.  Commercial  Bank,  28  Pa.  St.  879;  Sears  «.  Hotchkiss,  25  Conn.  171 ;  Bag- 
Bhaw  «.  Eastern,  etc.,  Ry.  Co.,  7  Hare,  114;  Colemau  v.  Same,  10  Beav.  1; 
Gifford  9,  N.  J.,  etc.,  2  Stockt.  171;  Simpson  «.  Westminster,  etc.,  8  H.  L. 
Cas.  817;  Bissell  «.  Michigan,  etc.,  Raiboad  Co.,  22  N.  T.  258;  Fisk  «.  Chi- 
cago, R  L  &  P.  R  R.  Co.,  58  Barb.  518. 

The  same  principle  applies  wherever  the  directors  threaten  to  perform  acts 
or  to  enter  into  contracts  which  are  clearly  ultra  vires.  Balfour  e.  Ernest,  5 
C.  B.  (K.  &)  601;  Zabriskie  e.  Hackensack,  etc.,  R.  R.  Co.,  8  Id.  178;  Black 
«.  Delaware,  etc.,  R  R  Co.,  7  C.  E.  Green,  120;  Kean  «.  Johnson,  1  StockL 
Ch.  401;  Bliss  e.  Anderson.  81  Aia.  (N.  8.)  618;  Belmont  «.  Erie  R  R 
Go.,  52  Barb.  687;  Memphis  v.  Dean,  8  Wall.  64;  Zabriskie  v.  Cleveland, 
etc,  R  R  Co.,  28  How.  881;  Attomey-Gen*l  «.  Eastlake,  11  Hare,  205; 
Greenwood  e.  Union  Freiffht  R.  R.  Co.,  9  Am.  &  Eng.  R  R  Cas.  626; 
SUdns  e.  Camden  &  Atlantic  R  R  Co.,  9  Am.  &  Eng.  R  R  Cas.  590;  Burke 
•.  BaUroad  Corp.,  8  Am.  &  Eng.  R  R  Cas.  542;  Du  Pont «.  Northern  Pac.  R 
Co.  et  al.  and  note  supra. 

But  see  Pond  «.  Framingham,  etc.,  R  Co.,  9  Am.  Sc  Eng.  R  R  Gas.  651; 
Matthews  «.  Muiehiaon  et  al.,  9  Am  &  Eng.  R  R  Caa.  698. 


V. 

m 

Ohio  and  M.  St.  Oa 

(Adoanee  CbM^  Supreme  Oowrtofihe  United  Statee.    Jcmuary  21,  1884.)  • 

A  stockholder  in  a  railroad  coloration  cannot  set  aside  the  traosactloiMi 
«l  its  directors  unless  he  held  his  mterest  at  the  time  of  the  proceeding  com- 
jriained  of,  nor  unless  he  has  exhausted  all  tha  means  within  his  reach  to 
obtain  redress  without  resort  to  a  court  of  law. 

Appeal  from  the  Cirpnit  Court  of  the  ITnited  States  for  tha 
Southern  District  of  Illinois. 
G.  W.  Hassler  and  ThoB.  N.  HcCarter  for  appellants. 
Edgar.  M.  Johnson  and  Benj.  Harrison  for  appellees. 
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TiXLDj  J« — ^This  Boit  was  brought  to  set  aside  a  oontract  by 
which  the  Ohio  &  MisBiflsippi  By.  Co.  became  the  owner  of  a  por- 
tion of  its  road  known  as  tne  Springfield  Division,  and  to  obtain  a 
decree  from  the  court  declaring  that  the  bonds  issued  by  the  com- 
panVy  and  secured  by  a  mortgage  upon  that  division,  are  null  and 
void.  It  was  commenced  by  I)impfel,  an  individual  stockholder 
in  the  company,  who  stated  m  his  bill  that  it  was  filed  on  behalf 
of  himself  and  such  other  stockholders  as  might  join  him  in  the 
suit.  Callaghan,  another  stockholder,  is  the  only  one  who  joined 
him.  The  two  claim  to  be  the  owners  of  1500  shares  of  the  stock 
of  the  company.  The  whole  number  of  shares  is  240,000.  The 
owners  of  the  balance  of  this  large  number  make  no  complaint  of 
the  transactions  which  the  complainants  seek  to  anuuL  And  it 
does  not  appear  that  the  complainants  owned  their  shares  when 
these  transactions  took  place.  For  aught  we  can  see  to  the  con^ 
trary,  they  may  have  purchased  the  shares  long  afterwards,  ex- 
pressly to  annoy  and  vex  the  company,  in  the  hope  that  they  might 
thereby  extort,  from  its  fears,  a  larger  benefit  than  the  other  stock- 
holders have  received  or  may  reasonably  expect  from  the  purchase, 
or  compel  the  company  to  buy  their  shares  at  prices  above  the 
market  value.  Uniortunately,  litigation  against  large  companies 
is  often  instituted  by  individusd  stockholders  from  no  higher  mo- 
tive. But  assuming  that  the  complainants  were  the  owners  of  the 
shares  held  by  them  when  the  transactions  of  which  they  complain 
took  place,  it  does  not  appear  that  they  made  any  attempt  to  pre- 
vent the  purchase  of  the  additional  road,  and  the  issue  by  the  com- 
pany of  its  bonds  secured  by  a  mortgage  on  that  road.  We  are 
not  informed  of  any  appeal  by  them  to  the  directors  to  stay  their 
hands  in  this  respect,  nor  of  any  representation  to  them  of  a  want 
of  power  to  make  the  purchase  and  issue  the  bonds,  nor  of  any 
probable  injury  which  would  arise  therefrom.  The  purchase  was 
made  in  January,  1875,  and  this  suit  was  not  commenced  until 
September  12,  1878.  In  the  mean  time,  the  new  road  purchased 
was  operated  as  an  integral  part  of  the  line  of  the  Ohio  &  Missis- 
sippi Ky.  Co.,  without  objection  from  any  stockholder.  During 
these  three  years  and  eight  months  the  earnings  of  the  new  roaa 
went  into  the  treasury  of  the  company,  and  the  bonds  issued  upon 
the  mortgage  of  that  road,  executed  by  the  company  in  payment 
of  its  purchase,  passed  into  the  hands  of  parties  who  bought  them 
on  the  faith  of  contracts  which  had  been  carried  out  without  com- 
plaint from  any  one.  Objections  now  come  with  bad  grace  from 
parties  who  knew  at  the  time  all  that  was  being  done  by  (he  com- 
pany, and  gave  no  sign  of  dissatisfaction.  The  purchase  and  the 
issue  of  the  bonds  were  public  acts  known  to  them,  and  presum- 
ably to  all  the  stockholders. 

A  stockholder  must  make  a  better  showing  of  wrongs  which  he 
has  suffered,  and  aJso  of  efforts  to  obtain  relief  against  them,  be- 
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fore  a  oonrt  of  equity  will  interfere  and  set  aside  the  transactions 
of  a  railway  company  or  of  its  directors.  It  is  not  enoogh  that 
there  may  be  a  donbt  as  to  the  authority  of  the  directors  or  as  to 
the  wisdom  of  their  proceedings.  Grievances,  real  and  substan- 
tial, must  exist,  and  before  an  individual  stockholder  can  be  heard 
he  must  show,  in  the  language  of  this  court,  that  ^'  he  has  ex- 
hausted all  the  means  within  his  reach  to  obtain,  within  the  cor- 
poration itself,  the  redress  of  his  grievances  or  action  in  conformity 
to  his  wishes."  Hawes  v.  Oakland,  104  IT.  S.  450.  In  that  case 
the  court  added  that  the  efforts  to  induce  sncli  action  as  he  desired 
on  the  part  of  the  directors  or  of  tlie  stockholders,  when  that  was 
necessary,  and  the  cause  of  his  failure,  sliould  be  stated  with  par- 
ticularity in  his  bill  of  complaint,  accompanied  with  an  allegation 
that  he  was  a  stockholder  at  tlie  time  of  the  transactions  of  which 
he  complains,  or  that  his  shares  have  devolved  on  him  since  by  * 
operation  of  law.  According  to  the  rnle  thus  declared,  and  its 
value  and  importance  are  constantly  manifested,  the  complainants 
have  no  standing  in  court,  and  the  demurrer  was  properly  sustained 
for  want  of  equity  in  the  bill. 

This  view  renders  it  unnecessary  to  consider  whether,  as  held  by 
the  court  below,  the  railway  company  had  the  right  to  acquire  the 
Springfield  Division  and  to  execute  the  mortgage  and  issue  the 
bonds  mentioned  by  virtne  of  the  legislation  of  Illinois.  The 
complainants  have  not  shown  any  ground  which  would  justify  the 
court,  on  this  application,  to  inquire  into  the  validity  of  the  trans- 
action. 

Decree  affirmed. 

See  Leo  «.  Union  Pacific  R.  Oc,  and  note,  supra,  and  Da  Pont «.  Northern 
Pacific  R.  Ck>.,  and  note,  supra.  Of .  In  re  Syracuae,  0.  ft  N.  T.  R.  R.  Co., 
SOKY.  1. 


BbOWN  v.  FlOBIDA  SotJTHEBN  Bt.  Oa 

Flobida  Southern  By.  Co  v.  Bbowh. 

(10  Florida  BqtorU^  472.) 

An  original  incorporator  in  Florida  Southern  Ry.  Co.,  first  known  as 
CkinesTille,  Ocala,  and  Charlotte  Harbor  R  R.  Co.,  was  not  aa  such,  inde- 
pendent of  a  contract  witii  the  directors  of  the  company,  entitled  under 
the  chaiter  of  the  corporation,  on  the  common  law  controlling  the  subject, 
to  a  proportion  of  the  stock,  to  be  determined  by  the  number  of  original 
incorporators  named  in  the  articles  of  incorporation. 

A  grant  of  land  by  the  State  of  Florida  to  a  corporation  haying  power  to 
make  contracts  for  the  purpose  of  accomplishing  corporate  purposes  is  not 
a  grant  to  the  original  incorporators  signing  the  articles  authorised  by  the 
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general  law  of  thiB  State  in  the  proportion  in  which  they  have  subscribed  fer 
stock,  nor  does  it  authorize  a  aiTision  or  an  allotment  of  the  land  to  ths 
oriffinal  incoiporaton. 

Stock  is  ori|^nally  acquired  in  a  corporation  by  a  subscription  therefor. 
This  subscription  is  a  contract  defined  and  regulated  by  the  organic  law  of 
the  corporation.  An  incorporator  is  not  entitled  to  stock  as  a  mere  gratuity. 
He  can  only  acquire  it  by  purchase  or  by  subscription  therefor,  by  whidi 
he  contracts  to  pay  calls  ana  assumes  the  other  liability  to  creditors  and  th» 
company  which  such  relation  imposes. 

Appbal  from  the  Circuit  Court  for  Alachaa  Conntj. 

The  bill  of  complaint  treats  The  Florida  Southern  Rv.  Co.  (the 
defendant)  as  the  snocessor  of  Tiie  Oainesyille,  Ocala,  and  Charlotte 
Harbor  R.  R.  Co.,  praying  process  gainst  ^^  the  defendant,  The 
Florida  Southern  Rj,  Co.,  formerly  The  Guinesville,  Ocala,  and 
Charlotte  Harbor  R.  R.  Co."  The  Gainesville,  Ocala,  and  Cliar- 
lotte  Harbor  R.  R.  Co.  was  incorporated  under  the  ^^  act  to  pro- 
vide a  general  law  for  the  incorporation  of  railroads  and  canals^''^ 
approved  February  19,  1874,  Ch.  1987,  Laws  of  Florida. 
'  Sections  1,  2,  3,  and  5,  of  the  act  of  March  4,  18t9,  granting 
lands  to  Tlie  Gainesville,  Ocala,  and  Charlotte  Harbor  R.  R.  Co. 
{Ch.  3167,  Laws  of  Florida^  are  as  follows : 

Sec  1.  That  the  State  of  Florida  hereby  grants  to  the  Gaines- 
ville,  Ocala,  and  Charlotte  Harbor  R.  R.  Co.  the  alternate  sections 
of  the  lands  granted  to  the  State  of  Florida  by  the  United  States 
onder  act  of  Congress  of  September  28, 1850,  lying  on  each  side 
and  within  six  miles  of  a  line  of  railroad  to  be  constrncted  by  said 
company,  to  commence  at  Lake  City,  in  Columbia  county,  and 
run  in  a  southerly  direction  through  or  near  Gainesville,  in  Ala- 
chua county,  Ocala,  in  Marion  county,  Leesburgh,  in  Snmter 
county,  and  Brooksville,  in  Hernando  county,  to  the  waters  of 
Tampa  bay,  with  one  branch  from  some  point  in  Sumter  county 
through  or  near  Bartow,  in  Polk  county  to  the  waters  of  Cliar- 
lotte  Harbor,  in  Manatee  county,  and  another  branch  to  Palatka, 
in  Putnam  county ;  Provided,  however,  The  said  company  sludl 
comply  with  the  provisions  of  the  act  entitled  ^'  An  act  to  provide 
for  and  encourage  a  liberal  system  of  internal  improvements  in 
this  State,"  approved  January  6,  1855,  and  the  amendments  there- 
to, as  to  the  manner  of  constructing  the  roads  and  drainage  ;  Pro- 
vided, however.  That  nothing  herem  shall  present  such  company 
from  adopting  such  gauee  as  it  may  choose. 

Sec.  2.  That  if  the  said  company  shall  so  amend  its  charter  as 
to  authorize  it  to  construct  any  part  of  the  line  mentioned  above 
and  not  covered  by  its  charter,  tnen  the  said  company  shall  be  en- 
titled to,  and  the  State  hereby  grants,  the  alternate  sections  within 
the  limit  of  six  miles  aforesaid  of  and  along  the  line  of  such  road, 
branches,  or  extensions,  on  the  terms  and  conditions  aforesaid. 

Sec  8.  That  upon  the  completion  of  the  grading  and  laying  on 
the  cross  ties  of  ten  miles  of  said  road,  its  branches,  or  extensions. 
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the  title  to  the  said  alternate  sections  opposite  said  ten  miles  of 
road  so  graded  and  furnished  with  cross-ties  shall  vest  in  said  com* 
pany,  and  a  deed  therefor  shall  be  issued  by  the  trustees  of  the  In- 
ternal Improvement  Fund  to  the  said  company ;  Provided,  how- 
ever, that  for  every  forty  miles  of  road  so  graded  and  furnished 
with  cross-ties  ten  miles  shall  be  completed,  ironed,  and  equipped 
and  in  operation. 

Sec.  5.  That  the  State  of  Florida  hereby  grants  to  said  company, 
in  consideration  of  the  greatly  improved  value  which  will  accrue 
to  the  State  from  the  construction  of  said  road,  its  branches,  and 
extensions,  ten  thousand  acres  for  each  mile  of  road  it  may  con- 
struct of  the  lands  granted  to  the  State  under  said  act  of  Septem- 
ber 28, 1850,  said  buds  to  be  of  those  which  may  be  nearest  the 
line  of  said  road,  its  branches,  and  extensions ;  Provided,  however. 
That  the  grant  of  lands  made  by  this  section  is  made  subject  to 
the  rights  of  all  creditors  of  the  Internal  Improvement  Fund  and 
to  the  trusts  to  which  said  Fund  is  applicable  and  subject  under, 
the  act  entitled  "  An  act  to  provide  for  and  encourage  a  liberal 
system  of  internal  improvements  in  this  State,'^  approved  January 
6,  1855,  and  subject  to  control,  management,  ana  sale  and  appli- 
cation of  said  Fund  and  the  lands  constituting  the  same  by  the 
Trustees  of  the  Internal  Improvement  Fund  for  the  purposes  of 
said  trust  under  said  act ;  Provided,  however,  That  tlie  title  to  the 
lands  granted  under  this  section  is  not  to  vest  until  they  shall  be 
released  from  the  indebtedness  existing  against  said  trust  fund,  it 
being  the  purpose  of  this  section  to  grant  the  residuary  interest  of 
the  State  m  tlie  lands  granted  by  suid  act  of  September  28,  1850, 
after  satisfaction  has  been  made  of  said  indebtedness  to  the  extent  or 
in  the  quantity  indicated  hereby  to  aid  said  railroad  company ;  Pro- 
vided further,  however,  That  upon  any  arrangement  being  consum- 
mated between  said  company  and  the  trustees  of  the  Internal  Im- 
provement Fund  and  the  creditors  of  such  Fund  for  the  release  of 
Buch  lands  from  such  indebtedness,  then  the  title  to  such  lands  as 
may  be  so  released  shall  vest  in  the  said  company  in  the  proportion 
of  ten  thousand  acres  for  each  mile  of  railroad  thefn  graded  and 
furnished  with  cross-ties,  or  that  may  thereafter  be  graded  and 
furnished  with  cross-ties ;  Provided,  That  for  every  forty  miles 
of  road  so  graded  and  furnished  with  cross-ties  ten  miles  shaH 
be  fully  completed  and  equipped  and  in  actual  operation  ;  Provided 
further,  That  all  the  lands  granted  by  this  act  or  their  proceeds  shall 
be  applied  to  the  construction,  equipment,  and  operation,  of  said 
railroads. 

The  other  facts  are  stated  in  the  opinion. 

Thrasher  &  Hampton  for  J.  B.  Brown. 

Taylor  &  Sanchez  for  Florida  Southern  By.  Go. 

Westooti,  J. — ^In  this  case  an  injunction  granted  in  the  Circuit 

16  A.  ^  B.  R.  Oas.-4M) 
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Conn  upon  bill  and  exliibits  was  subsequently  dissolved,  and  fram 
this  order,  and  an  order  refusing  to  reinstate  the  injunction. 
Brown  appeals  to  this  court.  There  was  a  demorrer  to  the  bill  by 
the  company,  which  being  overruled  the  company  appeals.  This 
opinion  covers  both  appeals.  The  bill  concerns  two  subjects:  the 
capital  stock  of  the  company,  in  which  Brown  was  an  incorporator, 
and  a  grant  of  land  made  by  the  State  to  the  company.  The 
allegations  as  to  each  subject  are  not,  as  they  should  be,  placed 
together  in  the  bill,  but  we  find  allegations  as  to  the  stock  fol- 
lowed by  statements  as  to  the  land,  and  then  statements  as  to 
stock.  Thus  framing  a  pleading  serves  no  other  purpose  than  to 
embarrass  those  whose  duty  it  is  to  examine  and  analyze  it. 

We  first  discuss  the  case  as  to  the  stock.  As  to  the  stock,  the 
plaintifi  sets  up  in  his  bill,  original  and  as  amended,  and  in 
exhibits  a  part  of  the  bill,  that  the  plaintiff,  Brown,  N.  B.  Graelle, 
B.  F.  Matthias,  H.  C.  Howard,  G.  B.  Phinney,  James  Hunter, 
George  H.  Packwood  and  Thomas  C  Lanier,  on  the  10th  of  May, 
A.D.  1876,  signed  articles  of  association  as  incorporators  of  the 
Gainesville,  Ocala  and  Charlotte  Harbor  R.  R.  Co.;  that  the 
name  of  the  company  was  subsequently  changed  to  the  Florida 
Southern  Ry.  Co.,  ana  that  the  capital  stock  of  the  company  was 
fixed  at  $3,250,000 ;  that  the  above-named  parties  subscribed  for 
shares  ^^  one  thousand  dollars"  each,  and  were  declared  directors. 
On  the  6th  of  May,  1879,  we  find  from  an  exhibit  showing  a  meet- 
ing of  the  directors  that  Brown,  Phinney,  Whitney,  Matthias  and 
Gruelle  were  five  of  them,  and  that  Brown  was  Vice-President  of 
the  company. 

Plaintiff  alleges  that  in  May,  1879,  "stock  was  voted  by  the 
corporation  five  liundred  shares  each  to  the  following  corporators: 
H.  C.  Howard,  G.  B.  Phinney,  B.  P.  Matthias,  H.  C.  Whitney, 
N.  R.  Gruelle  and  J.  B.  Brown,  each  500  shares  now  valued  at 
$50,000 ;"  that  in  December,  a.d.  1879,  the  company  and  himself 
wreed  to  give  ten  parties  of  Boston,  Massachusetts,  viz.:  Charles 
Irancis,  A.  H.  Bachellor,  Edward  Avery,  Charles  Whitney,  D.  N. 
SkilUnger,  G.  B.  Nichols,  W.  R.  Duper,  J.  R.  Hall,  tlohn  M. 
Candler  and  A.  D.  8.  Ball,  each  $150,000  worth  of  stock,  and  that 
seven  of  their  number  might  be  elected  directors  "  if  they  would 
raise  money  enough  to  build  the  road,"  and  that  this  arrangement 
was  agreed  to  ana  carried  out ;  ^'  that  in  August,  1880,  these  ten 
parties  from  Boston,  together  with  H.  C.  Whitney"  (who  held,  as 
Defore  stated,  five  hundred  shares  of  stock  valued  at  $50,000), 
^^  divided  the  balance  of  stock  unappropriated  by  said  company  to 
wit,  stock  to  the  amount  of  $2,856,000,  in  the  following  manner : 
$150,000  each  to  the  ten  Boston  parties  before  named,  making 
$1,500,000,  and  three  hundred  and  thirty-nine  thousand  dollars  to 
each  of  the  following  named  parties :  H.  0.  Whitney,  C.  A.  Board- 
man,  Isaac  Taylor  and  W.  L.  Candler,  making  $1,356,000,  which 
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plaintifi  alleges  ^^  consumed  all  of  the  unappropriated  stock  of  said 
company.^' 

Plaintiff  alleges  that  he  never  consented  to  ^^  this  distribution  of 
stock"  to  these  four  parties  ;  that  this  distribution  was  made  at  a 
meeting  of  the  ten  Boston  parties  and  Whitney;  that  he  was 
represented  at  that  meeting  by  Charles  Francis,  who  was  author- 
ized to  act  for  him  in  the  distribution  of  stock  with  special 
instructions  that  plaintiff  would  not  agree  to  any  arrangements  made 
with  Boardman,  Taylor  and  Candler,  and  that  the  said  Francis  was 
only  to  represent  him  in  the  fair  and  just  distribution  of  the  stock 
of  the  said  corporation  among  those  entitled  to  receive  stock,  and 
affirms  that  by  virtue  of  his  relation  as  an  original  incorporator  he 
was  entitled  to  $113,000  worth  of  stock  (in  addition  to  the  $50,- 
000  he  had  already  received),  which  is  one  twelfth  of  the  amount 
left  of  the  two  million  ei^ht  hundred  and  fifty-six  thousand 
dollars'  worth  of  unappropriated  stock  after  deducting  the  one 
million  five  hundred  thousand  dollars  awaraded  to  the  ten  parties 
in  Boston.  Plaintiff  alleges  that  he  claims  this  because  there  were 
twelve  incorporators  outside  of  the  ten  parties  from  Boston,  and 
avers  that  even  if  Boardman,  Taylor  ana  Candler  are  proper  and 
legitimate  corporators,  they  and  H.  C.  Whitney  are  not  in  any  way 
entitled  to  the  large  amount  of  stock  received  by  them,  while  he, 
one  of  the  originalincorporators,  was  entirely  excluded  ;  and  that 
should  they  be  entitled  to  a  fair  distribution  of  stock  plaintiff 
would  then  be  entitled  to  the  sum  of  $90,400  worth  of  stock, 
which  is  the  one  fifteenth  of  $2,856,000  less  $1,500,000  for  the 
ten  Boston  parties.  Plaintiff  alleys  that  the  failure  to  allot  him 
his  just  share  of  stock  was  a  fraud,  and  that  the  principal  actors 
agreed  at  one  time  to  adjust  the  stock,  but  now  refuse. 

Plaintiff  alleges  that  all  of  the  incorporators  were  not  present  at 
this  meeting,  personally  or  by  proxy.  Plaintiff,  in  his  amendment 
to  the  ori^nal  bill,  alleges  that,  in  the  latter  part  of  the  year  1879, 
H.  C.  Whitney  made  a  contract  of  sale  of  all  of  the  franchises  of 
the  Gainesville,  Ocala  and  Charlotte  Harbor  R.  R.  Co.  to  C.  A. 
Boardman,  Isaac  Tavlor,  and  himself,  and  that  they  afterwards 
admitted  W.  L.  Candler,  each  of  the  parties  paying  therefor  the 
sum  of  one  thousand  dollars;  that  this  was  done  without  the 
knowledge  of  plaintiff,  and  that  in  1880,  when  he  became  aware 
of  it,  he  notified  Francis  and  Boardman  that  Whitney  had  no  right 
to  make  any  sach  disposition  of  the  franchises  of  the  company ; 
that  notwithstanding  such  notice,  after  obtaining  the  power  of 
attorney  to  distribute  stock,  the  said  parties  endeavored  to  enforce 
said  fraudulent  sale,  and  they  continued  to  recognize  and  enforce 
the  same  to  the  injury  of  the  plaintiff  and  the  other  incorporators. 
Plaintiff  alleges  that  prior  to  tne  holding  of  the  meeting  of  August, 
1880,  said  Wnitney  sent  to  him  a  power  of  attorney  to  sign,  which 
was  as  follows :  ^^Know  all  men  by  these  presents,  that  we,  James 
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B.  Brown  and  N.  B.  Gmelle,  of  GhdneBville,  Florida,  hereby  oon* 
etitnte  and  appoint  Henry  C.  Whitney  to  be  tme  and  lawful 
attorney  for  ns,  and  in  our  names  and  stead  to  appear  at  any 
directons'  meeting  of  the  OainesTille,  Ocala  and  Charlotte  Harbor 
B.  B.  Co.,  at  any  time  or  at  any  other  meeting,  or  at  any  time 
hereafter,  or  in  any  place,  and  either  verbally  5r  oy  writing,  nnder 
seal  or  not,  and  in  our  names,  places,  and  stead,  as  fully  as  we 
might  or  could  do  if  personally  present  doing  the  same;  to  agree 
and  consent  to  any  allotment,  division,  or  vesting  of  title  and 
ownership  of,  in  and  to  the  capital  stock  of  the  Gainesville,  Ocala 
and  Charlotte  Harbor  B.  B.  Co.  to  or  in  any  person  or  persons, 
and  by  any  method,  and  to  receive  any  such  stock  for  us,  and  to 
receipt  in  any  mode  therefor  irrevocably,  with  full  power  of  sub- 
stitution, hereby  granting  unto  our  said  attorney  full  power  and 
authority  to  act  in  and  concerning  the  premises  as  fully  and 
effectuaUy  as  we  might  do  if  personally  present,  ratifying  and  con- 
firming  all  that  our  said  attorney  may  lawfully  do  or  cause  to  be 
done  by  virtue  of  this  power  hereby  granted  or  intended  to  be.  In 
witness,"  etc.,  etc.  The  power  is  dated  in  August,  1880 ;  that  he 
refused  to  sign  said  power  of  attorney;  that  soon  thereafter  Charles 
Fi-ancis  telegraphed  plaintiff  from  "Boston  asking  him  if  he  had 
signed  and  forwarded  the  power,  and  Boardman  wrote  to  him  ask- 
ing him  the  same  question. 

Upon  these  facts  and  the  acts  of  the  parties  in  distributing  the 
stock  the  plaintiff  charges  fraud  and  combination  against  liim. 
Plaintiff  alleges  that  he  appointed  Francis  to  act  for  him  at  said 
meeting  at  the  instance  and  request  of  Boardman,  who  represented 
that  Francis  was  a  very  correct  man  and  would  protect  plaintiff's 
interest,  and  that  he  empowered  said  Francis  by  power  of  attorney 
to  act  for  him  "  only  in  the  division  of  stock."  Upon  these  facts 
plaintiff,  as  against  Whitney,  Boardman,  Francis,  and  Candler, 
charges  frauoulent  combination  to  deprive  him  of  his  rights. 
Plaintiff  in  his  amended  bill  alleges  that  the  four  parties  named 
pretended  at  said  meeting  to  represent  most  of  the  incorporators 
and  the  corporation,  and  that  they  appropriated  to  themselves  the 
entire  amount  of  the  remaining  capital  stock  of  the  company  with- 
out paying  any  consideration  therefor  or  doing  any  act  tnat  was  of 
any  Deneht  to  said  corporation. 

Then  follows  a  charge  that  all  the  other  parties  present  at  the 
meeting  participated  in  the  fraud  of  these  parties  with  full  know- 
ledge tnat  said  Francis  was  empowered  and  authorized  only  to 
^  allot  "the  unappropriated  stock  fairly  and  justly  among  those 
entitled  thereto.  Plaintiff  in  his  amended  bill  prays  that^oard- 
man,  Taylor,  Candler,  and  Whitney  be  made  parties  defendant, 
and  that  thev  may  be  enjoined  from  encumbering  or  disposing  oi 
the  stock  held  or  claimed  to  be  held  by  them.  In  his  original  Dill 
he  prayed  that  the  officers  of  the  ooncipany  and  the  company  be 
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enjoined  from  allowing  any  transfer  of  the  stock  of  the  company^ 
or  of  the  individual  members  thereof;  that  the  company  be 
decreedlto  convey  to  plaintiff  absolutely  and  unconditionally,  and 
free  from  all  encumbrances,  $113,000  worth  of  stock. 

Heading  this  bill  carefully  it  will  be  perceived  that  the  appellan^ 
Brown,  bases  his  whole  claim  to  the  relief  he  asks  upon  the  ground 
that  at  the  meeting  of  the  company  in  1880,  at  which  he  had  tt 
representative,  the  acts  of  the  company  and  its  officers  then  present 
were  in  violation  of  his  rights  as  an  original  incorporator.  These 
acts  all  culminated  in  what  he  calls  distribution  of  stock.  The 
charter  fixes  his  ri^ht  as  an  incorporator,  prescribes  the  method  of 
the  organization  oi  the  company,  and  regulates  the  matter  of  the 
capital  stock  both  as  to  its  amount  and  as  to  subscriptions  thereto 
After  the  organization  of  the  corporation.  As  an  original  incor- 
porator he  signs  his  name  to  the  articles  of  association,  stating  the 
•*  number  of  shares  of  stock  he  agrees  to  take"  in  the  company, 
and  upon  filing  the  articles,  affidavits  and  other  matters  required 
to  be  nled  in  the  office  of  the  Secretary  of  State,  and  the  issuing 
the  certificate  by  the  Governor,  the  law  provides  that  "  the  persona 
who  have  so  subscribed  snch  articles  of  association,  and  all  persons 
who  shall  become  stockholders  in  such  company,  shall  be  a  corpo> 
ration  by  the  name  specified  by  such  articles  of  association,  and 
6hall  possess  the  powers  and  privileges  granted  to  corporations  and 
be  subject  to  the  provisions  contained  in  this  act.*' 

The  language  ^  the  persons  who  have  so  subscribed  such  articles 
of  association  and  all  persons  who  shall  become  stockholders  in 
€uch  company''  shows  that  others  in  addition  to  those  signing 
the  articles  and  agreeing  in  the  articles  to  take  stock  may 
become  stockholders,  ana  the  law  provides  how  they  may  be- 
come stockholders.  The  statute  provides  that  when  the  articles, 
affidavits,  etc.,  are  filed  and  recorded  in  the  office  of  the  Secre- 
tary of  State,  "the  directors  may,  in  case  the  whole  of  the 
stock  is  not  before  subscribed,  open  books  of  subscription  to 
fill  up  the  capital  stock  of  the  company  in  such  places,  and  after 
giving  such  notice  as  they  may  deem  expedient,  and  may  from 
time  to  time  receive  subscriptions  until  the  whole  capital  stock  is 
eubscribed."  It  is  thus  seen  that  after  the  organization  of  the 
corporation  the  matter  of  subscriptions  to  stock  is  under  the  con>- 
trol  of  the  directors  in  the  respects  indicated,  that  as  to  this 
tnatter  the  right  of  an  incorporator  is  merged  into  that  of  a  stock* 
holder,  and  Uiat  a  stockholder  has  no  authority  to  control  the 
matter  of  subscriptions  to  stock  as  against  the  company,  but  that 
the  directors  "  may  receive  subscriptions"  therefor.  At  the  meet- 
ing of  the  directors  in  Boston  the  fact  that  plaintiff  had  signed 
the  articles  of  association  of  the  company  gave  him  no  right  to  de- 
mand at  such  meeting,  either  in  person  or  by  his  representatives 
Francis,  a  conveyance  to  him  by  the  company  absolutely  ana 
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nnconditioDallj,  and  free  from  all  encumbrances,  $113,000  worth 
of  stock,  nor  does  the  fact  that  he  was  an  original  corporator  gire 
him  the  right  to  enjoin  the  company  from  permitting  any  transfers 
of  stock.     The  plaintiff  not  only  bases  his  oill  upon  an  erroneous 
idea  as  to  his  rights  as  an  original  incorporator,  but  it  is  apparent 
that  he  misconceives  entirely  the  relations  of  the  stockholders  to 
the  company  and  to  each  other.     Subscription  to  the  stock  of  a 
corporation  is  a  contract  between  the  stockliolder  and  the  company 
by  which  the  person  taking  stock  acquires  an  interest  in  the  prop- 
erty and  fmnciiises  of  a  corporation  in  the  proportion  the  stock 
subscribed  by  him  bears  to  the  aggregate  amount  subscribed  by 
others,  and  this  interest  is  controlled  by  the  charter  which  creates 
the  (corporation.     Having  subscribed  for  stock,  the  party  becomes 
subject  to  that  section  ol  the  law  which  provides  that  "  the  direc- 
tors may  require  the  subscribers  to  the  capital  stock  of  the  com- 
pany," not  the  signers  of  the  articles, ''  to  pay  the  amount  by  them 
variously  subscribed  in  such  manner  and  in  such  instalments  as 
they  may  deem  proper,"  and  the  stockholder  contracts  so  to  do. 
The  plaintiff  by  limiting  the  authority  of  his  agent  and  representa- 
tive, Francis,  "  to  act  in  his  name  only  in  the  division  of  stock** 
(the  small  capitals  are  the  plaintiff's),  did  not  authorize  him  to  sub- 
scribe for  stock  or  to  make  any  contract  with  the  company  similar 
to  that  of  a  subscription  to  stocL     His  authority  and  a^ncy  was 
to  receive  a  grant  of  stock  absolutely  and  unconditionally,  which 
plaintiff  claims  by  virtue  of  the  fact  that  he  was  one  of  the  signers 
of  the  articles  of  incorporation.     While  the  plaintiff  admits  knowl- 
edge of  the  time  and  place  of  the  meeting,  and  has  an  agent  there, 
it  was  not  within  the  power  of  the  company  to  do  what  this  agent 
was  authorized  to  demand  or  receive,  as  it  was  and  is  beyond  the 
power  of  the  company  to  make  a  donation  of  stock  not  subject  to 
calls  to  either  an  incorporator  or  stockholder,  or  any  one  else.     We 
do  not  mean  to  say  whether  the  company  might  or  might  not  pay 
for  services  to  the  company  in  stock.    The  question  is  not  here 
raised. 

The  plaintiff  makes  nc^  case  of  an  application  by  him  to  the 
company  to  subscribe  for  stock,  and  for  tiiat  reason,  even  if  it  was 
the  duty  of  the  company  to  receive  such  application  and  to  grant 
it,  he  has  not  placed  himself  in  a  position  where  he  can  ask  the  aid 
of  a  court  of  equity  to  direct  the  company  or  its  directors  to  issue 
stock  to  him.  For  all  that  appears  in  this  bill  he  may  not  be  will- 
ing to  enter  into  a  contract  to  pay  instalments  upon  the  call  of  the 
directors  which  is  involved  in  a  stock  subscription. 

As  to  the  stock  claimed  to  be  held  by  Whitney,  Boardman, 
Taj^lor  and  Candler.  There  are  no  facts  alleged  here  which 
negative  the  view  that  the  directors  at  the  meeting  in  Boston,  at 
which  plaintiff  had  an  agent,  did  not  receive  subscriptions  for  stock 
to  the  amount  of  $339,000  from  each  of  them,  and  if  this  be  the 
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ikct  we  know  of  no  canse  of  action  which  the  plaintiff  has  against 
the  company  for  snch  act.  The  plaintiff  made  no  application  for 
stock,  and  the  directors,  so  far  as  the  facts  are  stated  in  this  bill, 
exercised  a  power  plainly  granted  to  them  by  the  law  which 
defined  their  powers  and  dnties.  The  complaint  is  that  these  par- 
ties received  stock  "  without  paying  any  consideration  therefor  or 
doing  any  act  that  was  of  any  benefit  to  said  corporation."  Under 
the  barter  and  nnder  the  general  law  of  corporations  it  is  not  nec- 
essary that  the  payment  of  any  money  or  the  doing  of  any  act 
benencial  to  the  corporation  shall  precede  a  subscription  to  stock. 
We  have  already  explained  the  nature  and  method  of  such  sub- 
scription so  far  as  it  IS  necessary  to  define  it  in  this  case.  It  is  un- 
necessary to  repeat.  As  to  the  allegation  that  plaintiff  was  de- 
frauded of  his  rights  by  the  parties  present  at  this  meeting — the 
right  which  he  claims  had  no  existence,  and  he  could  not  therefore 
be  defrauded  of  it. 

As  to  the  allegation  in  the  amended  bill  that  in  the  latter  part 
of  the  year  1879  Whitney  made  a  sale  of  all  the  franchises  of  the 
Gainesville,  Ocala  and  Charlotte  Harbor  B.  B.  Co.  there  is  noth- 
ing to  show  that  the  company  recognized  such  sale,  or  that  it  even 
knew  anything  of  the  matter ;  on  the  contrary,  plaintiff  in  his  bill 
admits  the  fact  that  the  company  has  constructed  a  portion  of  its 
road  and  is  in  the  active  exercise  of  the  franchise  to  be  a  corpora- 
tion and  to  operate  the  road  as  a  common  carrier,  and  one  oi  the 
grounds  of  complaint  is  that  the  company  is  about  to  receive  a 
grant  of  land  from  the  State. 

Our  conclusion,  so  far  as  the  matter  of  the  stock  of  the  company 
is  concerned,  is  that  there  is  no  equity  in  the  bill,  and  that  the 
plaintiff  shows  no  right,  as  against  tne  company,  to  any  more  than 
five  hundred  shares  of  stock ;  and  as  to  that,  he  is  under  obligation 
to  pay  calls  when  made  by  Uie  directors. 

As  to  the  land — 

The  allegation  as  to  the  stock  he  holds  and  his  relation  as  an 
original  signer  of  the  articles  of  association,  need  not  here  be  re- 
peated. They  go,  however,  as  a  matter  *of  course,  to  make  up  the 
case  as  to  land. 

Plaintiff  alleges  that  on  the  4th  of  March,  a.d.  1879,  an  act  was 
passed  by  the  Senate  and  Assembly  of  the  State  of  Florida  grant- 
ing to  the  corporation  the  alternate  sections  of  land  on  each  side  of 
the  proposed  line  of  road  '^  and  ten  thousand  acres  per  mile  in  ad- 
dition, and  that  it  was  provided  in  said  act  that  said  corporation 
should  not  be  entitled  to  any  of  the  benefits  of  this  act  or  any 
rights  thereunder  until  J.  E.  Lipscomb,  B.  F.  Matthias,  H.  C. 
Whitney,  G.  B.  Phinney,  J.  B.  Brown,  J.  E.  Young  and  T.  C. 
Lanier,  N.  R.  Gruelle,  J.  W.  Hendry,  D.  Hughes  and  F.  A. 
Hendry,  or  such  of  them  as  are  not  already  corporators  in  said 
company,  shall  become  such  ;^  that  upon  the  completion  of  the 


472  BROWN  V.  FLORIDA   SOUTHERN   RT.  Ca 

ffrading  and  laying  on  the  cross-ties  of  ten  miles  of  said  road,  its 
branches  or  extensions,  the  title  to  said  alternate  sections  opposite 
said  ten  miles  of  road  so  graded  and  furnished  with  cross-ties  shall 
Test  in  said  conipanj,  and  a  deed  therefor  shall  be  issued  by  the 
trustees  of  the  Internal  Improvement  Fund  to  the  said  company ; 
that  the  company  claims  to  have  furnished  twenty  miles  of  said 
road  from  Palatka  towards  the  town  of  Gkinesville,  and  have  de- 
manded that  the  State  Surveyor  inspect  the  same,  and  the  Board 
of  Internal  Improvement  has  ordered  an  inspection  by  said 
Surveyor,  and  the  Board  say  that  if  the  completion  of  the  twenty 
miles  towards  Gainesville  comes  up  to  the  requirements  of  the  law 
they  will  deed  the  land  to  the  company,  as  provided  by  the  act, 
immediately  upon  a  favorable  report  being  filed  by  the  Surveyor; 
that  the  Surveyor  was  sent  by  the  Board  to  inspect  said  road  two 
weeks  a^o,  and  he  says  that  he  will  finish  the  examination  and 
report  within  two  weeks ;  that  the  completion  of  the  twenty  miles 
from  Palatka  is  in  compliance  with  the  law  so  far  as  his  infor- 
mation and  observation  extend,  and  that  plaintiff  is  firmly  of  the 
opinion  that  the  Surveyor  will  report  such  to  be  the  case  within 
the  next  day  or  two,  if  he  has  not  already  done  so ;  and  that  the 
Board  of  Internal  Improvement  Fund  of  the  State  will  make  deeds 
to  the  company  to  the  lands  as  provided  by  law,  and  the  members 
of  said  Board  openly  proclaim  that  they  will  do  so;  that  this 
twenty  miles  is  all  that  nas  been  finished  of  said  road,  and  that  the 
said  company  started  work  at  Palatka  end  of  Palatka  branch  of 
said  road,  and  that  the  whole  line  of  said  road  is  estimated  by  said 
company  to  be  two  hundred  and  ninety-three  miles  long ;  that  the 
land  grant  from  the  State  is  a  laree  and  valuable  one,  and  would 
never  have  been  obtained  from  Uie  Senate  and  Assembly  of  the 
State  of  Florida  but  for  the  persistent  and  untiring  efforts  of  your 
orator ;  that  in  a  few  days,  by  agreement  between  the  corporation 
and  the  Board  of  Internal  Improvement  of  the  State  of  Tlorida, 
deeds  will  be  made  to  said  company  to  all  the  lands  thev  are  en- 
titled to  upon  completion  of  twenty  miles  of  said  road,  which  is  a 
very  large  quantity ;  and  that  plaintiff  is  entitled  to  his  share  of 
said  land,  and  he  fears  and  believes  that  when  the  company  get 
deeds  to  this  land  they  will  at  once  hypothecate  the  said  lands  or 
transfer  or  dispose  of  the  same  in  some  way  into  the  hands  of 
strangers,  and  thus  deprive  complainant  of  his  just  rights  in  the 
premises  ;  ^'  that  he  is  entitled  to  his  share  of  said  land  as  an  origi- 
nal  incorporator  of  said  company;  that  the  State  made  him  a 
corporator ;  that  he  accepted  the  same,  and  he  has  never  resigned 
or  transferred  his  right  thereto ;  that  he  is  entitled  to  a  share  in 
the  land  in  the  proportion  of  $163,000  of  capital  stock,  his  share 
is,  to  the  total  capital  stock  of  said  company  $3,250,000.  PlaintifiE 
prays  that  the  corporation  be  enjoined  from  mortgaging  or  en- 
cumbering the  lands  which  may  l>e  deeded  to  them  in  pursuance 
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of  the  land  gi'ant  enactment,  and  that  the  company  may  be  decreed 
to  hold  and  preserve  the  land  exactly  and  precisely  as  it  may  be 
deeded  to  them  without  change,  transfer  or  hypothecation.  We 
discover  no  prayer  that  the  company  or  the  trustees  be  decreed  to 
make  a  title  to  plaintiff  of  the  land  ;  the  prayer  is  only  to  restrain 
the  company  from  doing  anything  with  it.  These  are  the  facts 
with  reference  to  which  the  demurrer  is  to  be  considered,  except 
that  the  statement  that  the  act  granting  the  land  did  not  proviae 
absolutely  that  the  corporation  should  not  be  entitled  to  the  Iknd 
nnless  Lipscomb  and  the  others  named  should  become  corporators. 
That  clause  of  the  act  was  followed  by  a  promise  to  the  enect  that 
if  any  of  such  persons  should  die  or  refuse  to  become  a  corporator 
the  lact  of  such  death  or  refusal  should  not  prevent  any  rights 
from  vestino^  under  the  act. 

The  company  under  its  charter  is  authorized  to  make  contracts, 
aVid  if  they  see  proper  to  make  this  land  the  basis  of  credit  by 
executing  a  mortgage  upon  it,  the  company  has  such  right.  The 
grant  here  made  is  to  the  company,  and  it  has  authority  to  receive 
the  land.  Brown  as  an  incorporator  is  not  entitled  to  the  propor- 
tion of  the  lands  claimed.  The  grant  is  to  the  company,  not  to 
him. 

A  grant  of  land  to  a  corporation  with  power  to  make  contracts 
in  reference  thereto  for  the  purpose  of  accomplishing  corporate 
purposes  is  not  a  grant  to  the  original  corporators  in  the  propor- 
tion in  which  they  have  subscribed  for  stock  in  the  company 
organized.  The  title  vests  in  the  company  for  the  purpose  of 
accomplishing  the  end  and  object  of  its  creation,  and  not  in  the 
individual  stockholder  in  the  proportion  that  his  shares  bear  to  the 
whole  stock  for  his  private  benefit  and  disposal. 

To  the  extent  that  the  corporation  here  would  be  enjoined  from* 
i^&ceiving  this  land  as  a  means  of  promoting  the  construction  of 
the  railway  and  controlling  it  in  its  stock  interests,  to  that  extent 
Would  it  be  equivalent  to  a  judgment  of  forfeiture  of  its  rights 
npon  a  quo  warranto. 

,  So  far  as  the  land  grant  is  concerned  we,,  therefore,  see  that 
there  is  no  equity  in  the  bill. 

,  In  the  case  of  the  appeal  in  Brown  v.  The  Florida  Southern 
Hy.  Oo.  and  others,  tne  orders  of  the  circuit  court  appealed 
from  are  affirmed. 

In  the  case  of  the  appeal  of  The  Florida  Southern  By.  Co. 
and  Others  v.  Brown,  the  order  overruling  the  demurrer  is  reversed 
and  the  case  will  be  remanded,  with  directions  to  enter  an  order 
sastaining  the  demurrer  and  dismissing  the  bill. 

At  the  January  term,  1882,  at  which  the  above  case  was  sub-: 
mitted,  a  motion  was  also  made  by  Brown  for  the  appointment  of 
a  receiver  to  take  charge  of  the  i-ailroad  and  other  properties  of  the 
company  daring  the  pending  of  the  suit. 


] 
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Wbstoott,  J. — ^In  this  case  the  court  having  determined  that 
there  was  no  eqaitj  in  the  bill,  as  a  matter  of  eonrse  it  cannot  be 
made  the  foundation  of  a  motion  for  receiver  and  injunction. 

The  motion  is  denied. 


Laxoillb  YiXLST  R  R  Co.  ahd  Ebskx  Couhit  R  R  Ooi 

V. 
BlXBT  AHD  MOHTPELIKB  AJn>  St.  JoHHSBUBT  R  R  OOw 

(65  VtrmatU  BeporU^  285.) 

The  defendant  railroad  and  the  oraton  under  s  partnership  arranffemeni 
were  operating  the  three  lines  of  road.  Defendant  B.  obtained  a  judgment 
against  the  defendant  railroad  for  injuries  received  through  its  neglect,  not 
knowing  of  the  partnership.  He  levied  his  execution  on  an  engine,  tender, 
and  baggage  car,  owned  by  the  three  companies,  and  the  same  were  sold  to 
his  agent,  li. ;  and  he  had  also  levied  upon  another  engine  owned  by  the 
same  companies,  and  had  advertised  it  for  sale,  when  he  was  enjoined.  ▲ 
bill  havinff  been  brought,  setting  up  the  superior  rights  of  partnership 
creditors,  nM,  although  the  rights  of  partnership  creditors,  as  a  rule  in 
equity,  are  superior  to  those  of  the  individual  creditors,  yet  the  court  will 
not  enjoin,  wnere  equities  are  equal;  or,  where,  in  this  case,  it  does  not 
clearly  appear  by  allegation  or  proof,  that  the  partnership  indebtedness  ex- 
isted at  the  time  the  property  was  seised  on  execution ;  or,  espe^ually,  under 
the  special  provisions  of  our  statute.  R  L.  s.  8448,  whereby  a  passenger, 
injured  through  the  negligence  of  a  railroad  company,  has  a  right  in  attach- 
ing cars,  engines,  etc.,  superior  to  the  general  equity  of  the  partners. 

It  is  decreed  that  the  orator  in  the  cross-bill,  defendant  B.,  obtained  a 
valid  lien  on  one  third  of  the  engine  levied  on ;  but  no  decree  could  be  made 
as  to  the  property  sold  to  L.,  unless  he  were  made  a  par^;  and  the  validity 
of  that  sale  would  seem  wholly  a  matter  of  law. 

The  priority  of  right  or  partnership  creditors  exists  only  in  equity,  not  in 
law. 

Bill  in  Chancery.  Heard  on  bill,  answer,  and  testimony,  De- 
cember term,  1877,  Boss,  Chancellor,  Caledonia  County.  ]Jecree 
pro  forma  for  the  orators.  The  bill  alleged  as  to  the  partnership 
mdebtedness : 

^^  Your  orators  further  show  that  prior  to  the  building  of  either 
of  said  roads,  to  wit. :  on  the  day  of  a  joint  or 

partnership  arrangement  was  entered  into  by  the  said  three  corpo- 
rations to  build  and  equip  and  run  their  several  roads  under  one 
management,  and  to  raise  money  for  that  purpose  upon  their  joint 
credit,  and  by  joint  mortgages  of  their  several  roads  and  property, 
and  each  of  said  companies  was  to  pay  its  proportion  of  the  moneys 
so  ndsed,  as  should  oe  expended  upon  its  road,  and  said  several 
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roads  were  built,  and  have  been  ran  under  said  arran^ment,  and 
the  same  is  still  in  full  force  between  the  said  companies. 

And  your  orators  show,  that  of  the  moneys  so  raised  upon  the 
joint  credit  of  said  companies,  and  by  mortgage  of  the  several 
roads  of  each  of  said  companies,  a  much  lar^r  proportion  was  ex- 
pended upon  the  Montpelier  and  St.  JTohnsbury  Co.'s  road, 
than  either  of  the  others,  so  that  upon  a  fair  adjustment  of  the 
accounts  between  the  companies,  the  said  Montpelier  and  St.  Johns- 
bnry  Oo.,  for  the  moneys  so  raised  and  expended  there  would 
be  due  to  the  oi*ator  companies  from  the  said  Montpelier  and 
8t.  JohnsbuiT  a  large  sum  of  money,  as  your  orators  believe  of 
more  than  fifty  thousand  dollars. 

And  your  orators  further  show,  that  in  the  purchase  of  equip- 
ments, furniture,  and  supplies  for  the  use  and  operation  of  said 
roads  under  said  joint  or  partnership  management,  and  for  ex- 
penses of  operating  the  same,  a  large  amount  of  joint  or  partner- 
ship debts  have  been  created,  and  are  now  outstanding,  largely  ex- 
ceeding in  amount  the  value  of  all  the  pei*sonal  estate  and  property 
of  every  kind  held  by  said  companies,  and  the  several  roads  of  the 
said  three  companies  are  so  heavily  encumbered  by  mortga£;es  as 
not  to  be  available  for  that  purpose  provided  they  were  liable 
therefor.  And  your  orators  insist  that  both  in  law  and  equity  all 
the  joint  personal  property  and  assets  of  the  said  road  acquired 
under  their  joint  or  partnership  arrangement  are  liable  ana  held 
for  the  payment  of  said  joint  or  partnership  debts  before  it  can  be 
reached  or  applied  to  the  payment  of  a  liability  of  either  of  said 
companies  alone,  and  that  not  only  the  joint  or  partnership  creditors 
have  a  right  to  have  the  joint  property  so  applied,  but  that  each 
party  to  such  joint  or  partnership  arrangement  has  an  equitable 
right  to  have  such  application  made  and  to  object  to  and  resist  the 
division  of  any  of  such  joint  or  partnership  property  to  the  pay- 
ment of  the  several  debts  of  either  of  said  companies."  .  .  . 

"And  your  orators  further  allege  that  all  the  rolling  stock, 
equipment,  furniture,  and  personal  property  of  all  kinds  upon  the 
said  roads,  does  not  exceed  in  value  sixty  thousand  dollars,  and 
that  the  said  three  companies  jointly  owe  debts  incurred  for  ser- 
vice rendered,  and  material  furnished  for  the  purpose  of  keeping 
the  same  in  repair  and  running  the  same,  to  an  amount  very 
largely  exceeding  the  value  of  all  the  rolling  stock,  furniture, 
equipment,  and  personal  property  on  said  roads,  and  they  believe 
to  the  amount  of  three  nundred  thousand  dollars,  and  that  they 
have  no  other  property,  or  means  of  paying  the  same,  and  that 
each  of  said  creditors  has  at  least  as  much  a  lien,  and  as  much 
equitable  claim  to  pavment  of  his  debt  out  of  such  property,  as  said 
defendant,  and  that  if  defendant  has  any  right  whatever,  it  is  onlv 
for  his  pro  rata  share  tlierein  upon  a  proper  marshaling  of  all  such 
assets." 
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The  defendant  Bixby  had  sold  in  part  satisfaction  of  his  ezecn- 
tion  the  engine  *^  Swauton,"  tender  and  passenger  car  attached,  to 
J.  P.  Lainson.     The  prayer  of  the  cross-bill  was : 

^  And  yonr  orator  pravs  that  the  title  to  the  said  engine  and 
tender  called  the  ^  Swan  ton '  and  passenger  car  attached,  may  be 
settled  and  the  title  confirmed  to  yoar  orator,  that  your  orator's 
judgment  against  the  Montpelier  and  St.  Johnsbury  R.  R.  Co. 
may  be  decreed  a  first  lien  npon  the  rolling  stock  owned  by  the 
said  three  corporations,  and  tnat  said  lien  be  enforced  by  a  sale  of 
said  rolling  stock  or  so  mnch  thereof  as  may  be  necessary  for  the 

Sayment  of  said  judgment,  and  in  case  this  honorable  court  shall 
ecide  that  your  orator  was  only  entitled  to  have  one  undivided 
third  part  oi  said  rolling  stock  sold  on  said  execution,  then  your 
orator  prays  that  in  default  of  the  payment  of  said  judgment,  tliat 
said  third  part  may  be  desi^ated  and  set  apart  and  sold,  or  enough 
thereof  sold  to  satisfy  said  judgment,"  and  for  further  relief. 

6.  C.  Shurtleff  and  J.  P.  Lamson  for  the  defendants. 

The  other  partners  cannot  maintain  this  bill,  as  they  are  insol- 
yent,  as  shown  by  the  proof,  and  there  is  no  assurance  that  they 
would  apply  it  to  pay  the  other  partnership  debts.  The  bill  does 
not  allege,  and  the  proof  does  not  show,  that  at  the  time  of  the 
attachment  of  the  engine  and  car  in  controyersy  that  the  concern 
was  insolvent.  The  bill  must  fail  for  this  cause.  Willis,  Admr. 
V.  Freeman,  35  Vt.  44;  Buss,  Admr.  v.  Fay,  29  Vt  381. 

The  defendant,  Bixby,  had  the  right  at  law  to  attach  this  prop- 
erty. Reed  &  Root  v.  Shepardson,  2  Vt.  120 ;  Bardwell  v.  Perry, 
19  vt.  292.  But  on  the  merits  the  orators  must  fail.  The  bill 
does  not  allege,  nor  does  the  evidence  show,  but  that  every  dollar 
of  the  joint  or  partnership  indebtedness  now  outstanding  has  been 
contracted  since  the  attaciiment  of  this  property  by  the  defendant, 
Bixby.  It  is  for  the  orators  to  show  it  was  outstanding  at  that 
time,  and  not  for  the  defendant  to  show  it  was  not. 

The  statute,  c.  28,  s.  65  (Gen.  St.)  gave  the  defendant  power  to 
attach. 

Poland  for  the  orators. 

The  property  levied  upon  by  the  defendant,  Bixby,  was  partner- 
ship property,  bought  and  paid  for  by  partnership  f nnds.  It  is 
conceded  that  the  partnership  debts  exceeded  the  value  of  all  the 
property  or  assets. 

In  such  case  the  law  is  perfectly  settled  that  a  creditor  of  one 
member  of  the  firm  cannot  levy  upon  any  specific  portion  of  the 
partnership  property  and  apply  it  to  the  payment  of  his  debt.  If 
ne  would  reach  the  parties  interest  in  the  partnership  for  the  sat- 
isfaction of  his  private  debt,  he  must  take  his  interest  in  the  whole 
after  the  partnership  debts  are  all  paid.  The  partnership  property 
must  first  be  appliea  to  pay  the  partnership  debts,  and  there  is  no 
interest  that  an  individual  partner  or  his  creditor  can  take  till  this 
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has  been  done.  Pareons  Partnership,  c  10 ;  Waslibnm  v.  BellowB 
Falls  Bank,  19  Vt.  278. 

Hie  defendant  seeks  to  avoid  the  effect  of  these  plain  and  ob- 
vious principles  in  several  ways.  He  says  his  claim  was  one  for 
which  the  partnerriiip  was  liable,  and  he  mif^t  have  sued  and 
obtained  judgment  against  alL  If  this  were  so,  it  does  not  seem 
clear  how  it  can  help  the  defendant. 

Can  the  property  of  A.  be  taken  and  sold  on  an  execution  against 
B.,  because  A.  was  holden  for  the  same  debt,  and  might  have  been 
sued  jointly  with  B.  ? 

But  the  cross-bill  is  founded  on  an  entirely  new  and  different 
daim  from  the  original  bill,  and  there  is  no  connection  between 
ithe  two ;  and  it  is  clearlv  no  case  for  a  cross-bill,  which  is  only 
■one  mode  of  defence.  Slason  v.  Wright,  14  Yt.  208 ;  Butland  v. 
Page,  24  Vt.  481. 

Bedfield,  J. — ^This  bill  is  founded  upon  the  claim  of  the  supe- 
rior ri.£^hts  of  the  creditors  of  a  partnersliip  in  its  property  to  the 
individual  creditors  of  one  member  of  the  firm. 

The  bill  alleges  that  the  line  of  railroads  now  known  as  the 
*^6t  Johnsbury  &  Lake  Ohamplain  B.  B.,"  consisted  of  three  cor- 
porations, viz.,  the  two  made  orators  in  this  bill,  and  the  Mont- 
pelier  &  St  Johnsbury  B.  B.  Co.;  that  while  operated  by  the 
three  roads  jointly  under  a  written  contract,  the  defendant  &zby 
recovered  judgment  for  a  personal  injury  against  the  latter  in- 
road company  while  &  passenger  on  the  line  of  its  road,  occasioned 
by  want  of  care  in  operating  said  railroad ;  and  Las  levied  an  eze- 
ention  founded  on  such  judgment  upon  a  locomotive,  tender  and 
baggage  car  which  was  the  property  of  the  three  railroad  com- 
panies. Bizby  was  enjoined  and  restrained  from  selling  the 
property  by  the  chancellor. 

The  defendant  Bixby  answers,  and  brings  a  cross-bill  denying 
•the  equity  of  the  orators,  and  claiming  a  superior  right  under  his 
levy.  Further  details  in  the  pleadings  or  proof  do  not  seem  im- 
portant in  the  determination  of  the  case. 

It  is  settled  law  that  the  partnership  creditors  have  in  equity 
a  superior  right  to  the  pro^rty  of  the  firm,  to  insure  the  payment 
of  its  debts  over  the  attaching  creditor  of  one  member  of  the  part- 
nership. And  this  is  based  upon  the  supposed  lien  which  the 
partnere  have  amon^  themselves  upon  the  assets  of  the  firm.  But 
the  embarrassment  in  this  case  arises  upon  the  application  of  these 
principles  to  the  case  in  hand. 

The  principle  invoked  obtains  only  in  equity,  and  at  law  the 
defendant  Bixby  might  attach  and  sell  one  third  the  property  in 

fnestion,  without  regard  to  the  equities  of  others.    AirdweU  t^. 
'eny,  19  Yt.  292 ;  Keed  v.  Shepardson,  2  Y 1 120. 
It  does  not  dearly  appear  by  allegation  or  proof  that  the 
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partnenhip  indebtednesB  existed  at  the  time  the  property  wis 
seized  on  exeention ;  if  not,  the  bill  is  without  foundation.  Bard- 
well  V.  Perry,  supra.  In  Brewster  v.  Hammet,  4  Ck>nn.  540, 
where  it  was  shown  that  the  partnerstiip  had  become  insolvent, 
and  its  property  by  foreclosure  or  otherwise  had  gone  out  of  its 
hands,  toe  court  refused  such  application  on  the  ground  that  it 
felt  no  assurance  that  the  partnerauip  creditor  would  be  benefited. 
These  corporations  have  undergone  man^  changes  and  transforma- 
tions. The  joint  mortgages  upon  their  railways  and  property 
have  been  foreclosed,  and  titles  to  the  same  have  passed  to  others 
under  decrees  of  the  court ;  and  now  the  whole  line  of  these  rail- 
roads is  operated  under  a  different  name ;  and  how  far  the  claims 
of  creditors  have  been  satisfied  by  their  decrees  of  court,  is  not 
known.  In  this  condition  of  the  property  there  would  seem  no 
equitable  ground  for  interfering  with  the  le^  rights  of  Bixby 
under  his  levy.  Yet  we  shoula  hesitate  to  dispose  of  this  case 
upon  these  grounds  without  a  more  careful  examination  of  the 
evidence  and  authority. 

But  the  statate  of  1855,  which  is  section  3448  of  the  R.  L.  of 
this  State,  declares  that  ^^when  the  property  or  person  of  another 
is  injured  through  the  default  of  a  railroad  corporation,  its  agents 
or  employees,  the  cars,  engiDcs,  and  other  property,  whidi  at  the 
time  of  such  injury  are  subject  to  use  in  the  mnning  and  mana£;e- 
ment  of  such  roaa,  and  which  at  any  time  have  been  owned  oy 
said  corporation,  shall  be  held  to  be  the  property  of  such  corpo- 
ration for  the  purpose  of  furnishing  indemnity  for  such  injury ; 
and  may  be  attached  and  levied  upon  as  such  at  the  suit  of  the 
party  injured."  The  defendant  Bixby  obtained  judgment  against 
the  iiontpelier  and  St.  Johnsbury  R.  K.  Co.  for  a  personal  injunr 
suffered  while  a  passenjger  on  said  road,  through  the  alleged  deianlt 
of  said  corporation.  The  alleged  default  of  the  corporation  and 
the  damages  occasioned  by  the  injury  to  Bixby,  are  conclusively 
established  by  the  judgment.  It  is  now  proved  that  all  the 
engines  and  cars  were  owned  and  the  trains  run  by  the  three 
corporations,  under  a  written  contract  between  them,  but  this  was 
unknown  to  Bixby  until  after  he  obtained  his  judgment.  He 
found  the  franchise  granted  to  this  corporation  being  used  in  a 
train  of  cars  on  a  tn^  in  the  line  of  its  road.  He  had  a  right 
to  presume  that  all  this  was  done  by  it  in  the  exercise  of  its  lawful 
franchise.  And  every  participator  in  the  act  of  running  the  train 
of  cars  is  presumed  to  have  knowledge  of  the  law.  It  is  not  im- 
portant, as  we  think,  whether  each  corporation  runs  the  train  over 
its  own  section  of  the  line,  or,  whether  by  mutual  contract  they 
jointly  run  the  whole  line ;  the  property  attached  to  the  extent  of 
defendant  corporations*  ownership,  is  by  the  statute  made  subject 
to  attachment  to  respond  and  ^^  indemnify"  the  passenger  for  the 
injury  suffered.    And  such  passenger  has,  by  this  statute,  a  special 
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right  in  his  attachment  of  the  engine  and  car  superior  to  the 
general  equity  of  the  partners  in  the.  partnership  property.  If  the 
equities  were  equal,  tne  defendant  having  attached  the  property 
shonld  be  permitted  to  paraae  it  Bardwell  v.  Perry,  supra; 
£x-parte  Ruffin,  6  Ves. 

As  to  the  cross-bill.  The  sale  of  the  engine  "S wanton,"  ten- 
der and  passenger  car  attached,  which  were  bid  in  and  purchased 
by  Lamson,  is  a  matter  entirely  foreign  to  the  subject-matter  of 
the  ori^nal  bill.  Lamson,  though  he  acted  in  the  purchase  as 
agent  S>t  Bixby,  was  vested  with  the  legal  title  and  no  decree 
could  be  made  affecting  that  property  unless  he  were  made  party ; 
besides,  the  validity  of  that  sale  would  seem  wholly  a  matter  of 
law.  The  introduction  into  a  cross-bill  of  a  distinct  and  independ- 
ent subject  of  controversy,  and  not  within  the  scope  of  the  orig- 
inal bill,  is  incongruous  and  not  allowable.  This  is  not  strict^ 
a  cro6&-bill,  but  a  bill  in  the  nature  of  a  cross-bill  introducing  ad- 
ditional parties ;  and  the  defendant  Bixby  seeks  not  only  to  defend 
against  tne  orator's  bill  but  to  obtain  affirmative  relief. 

The  defendant  levied  his  execution  upon  the  property;  the 
orator  by  his  bill  seeks  to  release  the  property  from  tne  defend- 
ant's lien  created  by  the  levy,  and  has  enjomed  proceedings  to  per- 
fect and  enforce  it.  By  the  mutations  of  title  incident  to  fore- 
closure, receivership  and  decrees  of  court,  intervening  claims  to 
the  property  levied  upon  are  now  supposed  to  subsist;  and  we 
think  the  rights  and  interests  of  the  parties,  as  we  find  them,  so 
far  as  practicable,  should  be  made  effectual. 

It  is  therefore  ordered  and  decreed  that  the  orator  in  the  cross- 
bill, Bixby,  obtained  by  his  levy  of  the  execution,  in  his  favor 
against  the  Montpelier  &  St.  Johnsbury  R.  R.  Co.,  a  valid  lien 
upon  one  third  of  the  engine  called  "  Hyae  Park,"  tender  and  bag- 
gage car  attached  thereto ;  and  such  lien  is  declared  to  continue 
and  subsist.  The  decree  of  the  court  below  is  reversed  and  cause 
remanded,  with  directions  to  enter  a  decree  for  the  orator  in  the 
croes-bill,  Bixby,  for  the  amount  of  the  execution  levied  upon  such 
property  with  interest ;  and  if  the  parties  do  not  agree,  the  matter 
will  be  committed  to  a  master  to  report  the  value  of  such  property 
levied  upon  at  the  time  of  the  injunction  in  this  cause,  viz. :  the 
16th  of  October,  1877 ;  and  the  amount  of  one  third  of  such  valuar 
tion  with' interest  therein  from  the  latter  date  to  the  present  time, 
which  sum  to  be  paid  to  the  clerk  of  Caledonia  county  court  for 
the  benefit  of  said  Bixby  within  sixty  days  from  the  final  decree 
in  this  cause,  and  in  default,  execution  shall  issue  on  this  decree, 
and  the  property  so  levied  upon  sold  by  the  sheriff  of  said  county 
to  satisfy  said  one  third  valuation  of  said  property  with  interest 
and  the  costs  of  sale.  And  the  orators  in  the  cross-bill  are  to 
recover  their  costs. 

Decree  reversed  and  cause  remanded  with  a  mandate. 
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V. 

Thompson. 
(Adwrnee  Oau^  Kamtu,    January  S,  1884.) 

The  Uw8  of  a  State,  and  in  this  are  included  its  exemption  laws,  have  no 
«ztia  territorial  force. 

To  garnishee  proceedings  in  the  courts  of  this  State,  it  is  no  sufficient 
answer  that  the  debt  of  the  garnishee  to  the  defendant  is  by  the  laws  of  thA 
State  where  both  defendant  and  garnishee  reside  exempt  from  seizure  under 
such  process. 

A  foreign  railroad  corporation  coming  into  this  State,  and  leasing  and 
operating  a  line  of  railroad  here  may  be  garnisheed  for  a  debt  due  to  one  of 
its  employees,  although  such  employee  is  not  a  resident  of  this  State,  and  al- 
though the  debt  was  contracted  outside  of  the  State. 

Where  at  the  time  of  seryice  of  garnishee  process,  the  defendant  is  in  the 
employ  of  the  garnishee  and  continues  thereafter  in  such  employment^  the 
g^amishee  proceedings  bind  only  the  amount  due  at  the  date  of  the  service  of 
process  and  do  not  reach  to  amounts  subsequently  earned,  even  under  a 
prior  contract  of  employment. 

W.  "W.  Guthrie  for  plaintifE  in  error. 
Hudson  &  Tufts  for  defendant  in  error. 

Bbeweb,  J. — ^TLe  facts  in  this  case  are  as  follows :  Plaintiff  in 
error  is  a  corporation  created  under  the  laws  of  the  State  of 
Nebraska,  and  having  its  principal  office  in  the  city  of  Omaha  in 
that  State.  It  has  leased  and  is  operating  a  line  of  railroad  run- 
ning from  Lincoln,  ]!Tebraska,  to  Atchison,  Eimsas,  some  thirty- 
seven  miles  of  which  are  within  the  limits  of  this  State.  In  the 
operation  of  this  road,  it  employs  a  station-agent  at  the  city  of 
Atchison.  One  Jackson  was,  in  the  month  of  November,  1881, 
a  brakeman  in  the  employ  of  said  corporation  and  employed  ou 
its  trains  running  from  Lincoln  to  Atchison.  He  was  a  married 
man,  residing  with  his  wife  at  Lincoln,  Nebraska.  On  November 
9,  1881,  defendant  in  error  commenced  an  action  before  a  justice 
of  the  peace  in  the  city  of  Atchison  against  said  Jackson,  and 
caused  garnishee  process  to  be  served  on  plaintiff  in  error.  At 
that  time  plaintiff  in  error  was  indebted  to  said  Jackson  for  wages, 
already  earned  during  the  month  of  November,  in  the  sum  of 
$13.50.  He  continued  in  its  employ  until  the  nineteen  of  the 
month,  when  the  wages  for  the  montn  then  due  him,  $26.25,  were 
paid  to  him  bv  the  corporation.  It  also  appears  that  by  the  Iaw]9 
of  Nebraska  tne  wa^  for  laboi>pi:p  ior  si^y  days  ai^  fftf&ff^pthom 
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seinre  on  legal  'pn)eeBB.  So  that  we  have  these  facts  upon  whioL 
to  detemiine  the  rights  of  the  partiea.  The  employer  ia  a  corporar* 
tion  created  by  and  existing  under  the  laws  of  Kebraaka,  with  its 
principal  office  and  centre  of  bnsiness  in  that  State.  Its  employee^ 
ene^ged  in  manual  labor,  also  resides  in  that  State.  By  the  lawa 
of  J^braska,  where  both  employer  and  employee  reside,  his  wages- 
are  exempt.  The  employer  leases  property  and  transacts  businesa 
in  this  State.  A  creditor  of  the  employee  comes  into  the  courts  of 
this  State  and  ffamishees  the  employer  for  wages  due  the  employee, 
claiming  that  mough  such  wages  are  exempt  under  the  laws  of  the 
State  of  Nebraska,  they  are  not  under  the  laws  of  the  State  of 
Kansaa,  Can  such  an  action  be  maintained)  We  think  these 
propoeitions  are  sound.  The  laws  of  a  State  have  no  extra-territorial 
force.  This  as  a  general  proposition  is  unquestioned  and  includes 
within  its  scope  exemption  as  well  as  other  laws.  So,  although  the 
laws  of  Nebraska  where  employer  and  employee  reside,  exempt 
laborer's  wages  absolutely,  it  does  not  follow  uiat  the  courts  of 
anotiier  State,  will,  in  controversies  pending  before  them,  enforce 
the  same  exemption.  On  the  contrary  the  matter  of  exemption 
bfiing  one  affecting  the  remedy  at  least  within  certain  limitations^ 
IS  one  controlled  by  the  lex  fori  and  not  by  the  lex  loci  contractus. 
Therefore,  althougu  both  creditor  and  debtor  reside  within  the 
limits  of  the  State,  the  exemption  laws  of  that  State  do  not  con* 
trol  garnishee  proceedings  m  another.  Helfenstein  «;.  Cave,  8 
Iowa,  287 ;  Newell  v.  Hayden,  8  Iowa,  140 ;  Moore  v.  C,  R.  I.  & 
P.  R.  R.  Co.,  43  Iowa,  885,  888 ;  Conley  v.  Chilcote,  26  Oh.  St. 
825 ;  B.&  O.  R.  R.  Co.  v.  May,  25  Oh.  St.  347 ;  Pierce  v.  C.  & 
N.  W.  Bx.  Oa,  86  Wis.  288 ;  Morgan  v.  Neville,  74  Pa.  St.  62 ; 
Lock  V.  Johnson,  86  Me.  464 ;  C.  &  A.  R.  R.  Co.  v.  Ragland,  84 
IlL  875. 

It  may  be  conceded  that  in  the  courts  of  a  State  any  citizen  of 
that  State  may  be  enjoined  from  resorting  to  the  courts  of  any 
other  State  for  the  purpose  of  evading  the  exemption  laws  of  his 
own  State.  Snook  v.  Snetzer,  26  Oh.  St.  616.  But  ;no  such  doc- 
trine or  implication  therefrom  applies  in  the  case  at  bar,  for  while 
the  debtor  and  the  garnishee  were  citizens  of  Nebraska,  the  resi- 
dence of  the  pkintifi,  the  creditor  is  not  disclosed.  It  does  not 
appear  that  he  was  a  citizen  of  Nebraska  seeking  through  proceed- 
ings in  a  oonrt  of  a  sister  State  to  avoid  the  exemption  laws  of  his 
own.  For  aught  that  appears  he  is  a  citizen  of  Kansas^  appealinfr 
only  to  the  laws  and  the  courts  of  this  State  for  the  collection  of 
his  debt,  and  simply  denying  that  the  laws  of  another.  State  shall 
prevent  the  collection  of  his  debt  according  to  the  laws  and 
procedure  of  his  own  State. 

Again,  no  qoeetion  arises  here  as  to  the  effect  of  a  judgment 
against  die  garnishee  in  the  courts  of  this  State  as  against  proceed- 
imgfkto  collect  the  debt  im^  Urn.  Btnte  o£  Nebraaka  where  the  debt 
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was  created.  As  to  that  qoestion,  the  cases  of  Pierce  v,  Bailroad  Cio., 
36  Wis.  283,  and  Moore  v.  Railroad  Co.,  48  la.  385,  seem  to  be 
divergent.  As  to  which  states  tlie  law  correctly  we  need  not  now 
inquire.  The  question  in  tliis  case  is  not  what  is  the  effect  of 
a  jndgment  against  a  garnishee,  but  what  ought  to  be  such  judg- 
ment. Of  cotirse  no  debtor  should  be  required  to  pay  his  debt 
twice,  but  at  the  same  time  if  he  goes  into  a  State  outside  the  State 
of  his  residence  and  transacts  business  therein,  he  must  expect  as 
to  all  matters  of  procedure  and  remedy  to  abide  by  the  laws  of  that 
State.  He  may  not  claim  the  privileges  and  the  protection  of  the 
laws  of  the  State  into  which  he  entere  and  transacts  business  with- 
out submitting  to  the  burdens  and  obligations  of  such  laws. 
Coming  into  this  State  to  transact  business  he  must  abide  .by  the 
exemption  laws  of  this  State,  and  when  a  party  who  for  aught  that 
appears,  is  a  citizen  of  this  State,  invokes  the  process  of  our  courts 
and  the  rules  of  our  statutes  to  secnre  the  payment  of  a  just  debt, 
a  garnishee  may  not  reply  that  by  the  laws  of  the  State  where 
he  resides  and  where  his  employee  also  resides,  his  debt  to  such 
employee  is  exempt  from  all  garnishee  process.  It  cannot,  be 
doubted  that  the  courts  of  the  State  where  he  resides  will  respect 
a  judgment  rendered  against  him  in  this  State,  provided  he  has 
made  a  perfect  and  full  disclosure  and  a  reasonable  defence  against 
the  claim  presented,  and  the  case  from  36th  Wis.  283  (supra),  con- 
tains nothing  contradicting  this  proposition.  We  think,  therefore, 
that  it  may  be  laid  down  as  a  legitimate  conclusion  from  the  author- 
ities that  as  the  laws  of  a  State  have  no  extra-territorial  force,  and 
as  the  plaintiff  in  this  action  does  not  appear  to  have  been  a  resi- 
dent of  Nebraska  or  under  any  obligation,  legal  or  moral,  to  respect 
the  laws  of  that  State,  that  his  proceedings  to  compel  the  payment 
of  a  just  debt  from  the  defendant  as  garnishee  cannot  be  defescted 
by  the  fact  that  the  laws  of  the  State  where  both  debtor  and 
garnishee  neside  exempt  the  debt  from  seizure  under  such  process. 
Again,  so  far  as  any  (question  arises  under  the  laws  of  this  State 
defining  exemption  liability  it  is  enough  to  say  that  while  the  testi- 
mony oisclosea  is  not  perfectly  satisfactory  it  does  not  appear  that 
all  the  testimony  bearing  upon  that  question  is  preserved  in  the 
record.  Hence,  we  cannot  affirm  that  there  was  anv  error  in  the 
ruling  of  the  trial  court  in  this  respect.  As  to  the  liability  of 
defendant  to  garnishee  proceedings  liKe  this  it  must  be  sustained. 
Whatever  donbts  may  have  existed  in  some  States,  it  seems  to  us 
clear  that  a  corporation  or  individual  coming  into  this  State,  leasing 
property  and  transacting  business  here,  becomes  liable  to  garnishee 
proceedings.  A  mere  debt  is  transitoir,  and  may  be  enforced 
wherever  the  debtor  or  his  property  can  oe  found,  and  if  the  credi- 
tor can  enforce  the  collection  oi  his  debt  in  the  courts  of  this  State, 
a  creditor  of  such  creditor  should  have  equal  facilities.  Braser  v. 
Ms.  Co.,  21  Wis.  506 ;  Fithian  v.  Raihoad  Co.,  31  Pa.  St.  114 ;  Bank 
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V.  Bailroad  Co.,  45  WIb.  172 ;  Hannibal  &  St  Joe  E.  E.  Co.  v. 
Crane  (Supreme  Court  of  Illinois),  16  Western  Jurist,  360. 

For  a  further  discussion  of  the  questions  in  tliis  case,  we  refer 
with  approval  to  the  two  carefully  prepared  opinions  of  the  learned 
judge  who  tried  this  case  in  the  district  court,  and  which  are  pre- 
sented in  the  brief  of  counsel  for  defendant  in  error.  We  cannot 
add  to  the  arguments  so  clearly  and  ably  stated  therein  by  Judge 
Martin. 

A  cross  petition  in  error  has  been  presented.  So  far  as  the 
attempt  to  attach  a  new  case  made  or  further  portions  of  the  record 
is  concerned  it  is  unauthorized,  and  all  such  matter  must  be  stricken 
out.  Upon  the  case  made  itself  counsel  present  this  question.  At 
the  time  of  service  of  garnishee  process  the  railroad  company  was 
indebted  to  Jackson  in  the  amount  for  which  it  was  adjudged  lia- 
ble. He  continued  in  the  company's  employ  till  the  latter  part  of 
the  month  under  the  same  contract  of  employment.  Now,  did  the 
garnishee  process  bind  only  the  amount  earned  by  defendant  and 
due  from  the  garnishee  at  the  time  of  service  of  process,  or  does  it 
reach  to  all  earned  under  the  existing  contract  up  to  the  answer 
day.  This  is  the  third  case  stated  in  the  opinion  in  Phelps  v.  Bail- 
road  Co.,  28  £as.  165,  and  left  undecided  at  that  time.  JPresented 
now,  we  are  compelled  to  pass  upon  it.  The  ruling  of  the  district 
court  was  correct.  Gamisiiee  proceedings  mean  this :  the  creditor 
takes  the  place  of  the  debtor — "  only  this  and  nothing  more.'' 
The  former  takes  only  that  which  the  latter  could  enforce.  That 
which  the  garnishee  owes,  whether  due  or  not,  is  appropriated ; 
but  the  process  has  no  future  effect.  It  does  not  touch  that  which 
may  thereafter  be  earned,  but  which  will  be  earned  only  by  the 
debtor's  subsequent  labor.  This  is  in  accord  with  the  principles 
underlying^  garnishee  proceedings  as  stated  by  the  text  writers,  and 
is  just  and  reasonable. 

There  being  no  other  question,  the  judgment  is  affirmed. 

See  Mooney  9.  Union  Pacific  R.  R.  €k>.,  Ganiishee.  etc.,  9  Am.  &  Boff. 
R.  B.  Gas.  181. 


BOSENKBANS 
V. 

Lafatettb,  B.  Aim  M.  B.  Oo.  et  aL 

(Adoance  Ocm,  U.  8.  OvreuU  Ocur%  D.  Indiana.    April,  1888.) 

Upon  the  consolidation  of  two  incorporated  railroad  companies,  the  holder 
of  bonds  of  one  company,  containing  a  clause  authorising  their  conyersion 
at  any  time  before  maturity  into  the  capital  stock  of  the  company  iasuing 
fhem,  at  par,  cannot  be  deprived  of  tiie  privilege  of  such  convenion,  and 
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relented  to  the  rights  conferred  upon  him  instead  by  the  articles  of  con* 
Bolidation,  until  he  has  had  a  fair  opportunity,  after  notioe  of  the  oonten* 

plated  change,  lo  ezeiciBe  his  original  rights,  and  has  elected  not  to  do  so* 

■ 

Ih  Equity. 

Judd  &  Whitehoase  and  C.  B.  Lawrence  for  plaintifi. 

Harrison,  Hinea  &  Miller  and  R.  P.  Banney  for  defendants. 

Dbukhokd,  J.— Tlie  Lafayette,  Bloomington  &  Mnncie  By.  Co^ 
having  a  cajpiul  stock  of  $1,000,000,  on  the  first  of  May,  1879,  ex- 
ecutea  and  issued  of  its  first  mortga^  bonds  the  amount  of  $2,500,- 
000,  and  also  issued  its  income  bonds  to  the  amount  of  $1,000,000. 
To  secure  both  these  issues,  a  mortgage,  or  deed  of  trust,  was  given 
to  the  Central  Trust  Co.  of  New  Y  ork.  The  plaintiff  is  the 
owner  of  five  of  these  income  bonds,  of  $1000  each.  These  in- 
come bonds  contain  this  clause :  '^  This  bond  may,  at  the  option  of 
the  holder,  be  converted  into  the  capital  stock  of  the  said  railway 
company  at  par,  at  any  time  before  maturity."  The  Lake  Erie  & 
Western  Ry.  Co.,  with  a  capital  stock  of  $3,000,000,  also  executed 
in  August,  1879,  a  mortgage,  or  deed  of  trust,  to  the  Central  Trust 
Co.  of  New  York,  to  secure  an  issue  of  income  bonds  to  th^ 
amount  of  $1,485,000.  In  1879  these  two  companies  were  con- 
fiolidated,  the  consolidated  company  including  a  railroad'  from 
Fremont,  in  the  State  of  Ohio,  tnrough  Indiana  to  Bloomington, 
in  the  State  of  Illinois.  By  the  consolidation,  the  capital  stock  oi 
the  Lake  Erie  &  Western  Ky.  Co.  was  fixed  at  $3,000,000.  Th^ 
allegation  of  the  bill  is  that  at  the  time  of  the  consolidation  the 
stock  of  both  companies  was  ille^lly  increased,  or,  as  the  bill 
terms  it,  ^^  watered.^  By  the  articles  of  consolidation  there  were 
awarded  to  the  holders  of  the  capital  stock  of  the  Lake  Erie  & 
Western  Ry.  Co.  $3,000,000,  or  30,000  shares,  and  to  the  holders 
of  stock  of  the  Lafayette,  Bloomington  &  Muncie  By.  Co.  $4^000,- 
000,  or  40,000  shares,  subject  to  the  following  proviso : 

^^  Provided,  however,  that  in  case  the  holder  or  holders  of  any 
qf  the  income  bonds  secured  by  the  mortgages  of  the  first  and 
second  parties  hereto  to  the  Uentral  Trust  Co.  of  New  Tork 
shall,  at  any  time  after  such  consolidation,  avail  himself  or  them- 
selves of  the  privilege  of  conversion  into  capital  stock  therein  con- 
tained, then  the  said  oonaolidated  company  shall,  and  is  hereby 
authorized  to,  make  from  time  to  timQ  such  increase  in  the  total 
amount  of  its  capital  stock  as  shall  equal  the  amount  of  snch  con- 
yersion  of  said  income  bonds,  or  so  many  thereof  as  shall  be  con- 
yerted,  and  for  no  other  purposes." 

The  articles  of  consolidation  also  provided  that  the  directors  of 
the  consolidated  company  ^^  shall  be  elected  by  the  holders  of  the 
stock  of  the  oompany,  and  such  of  its  bonds  as  are  inyested  with 
the  voting  privileges,  votii^  in  person  or  by  proxy.  Eyery  sliare 
of  atock  of  such  oonsolidatM  company,  and  each  one  hundred  dd*^ 
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larB  of  par  yalae  of  bonds  invested  with  the  yotin^  privilege,  shaH 
entitle  the  holder  to  one  vote,  and  a  majority  of  lul  the  votes  cart 
shall  elect.** 

There  were  aocordinglv  issued  to  the  holders  of  the  stock  of  the 
Xafajette,  Bloomin^on  &  Muncie  "Rj.  Co.  four  shares  of  the  con- 
aolidated  company  £)r  each  share  which  they  held  of  the  Lafay* 
ette,  Bloomington  &  Muncie  Ry.  Co.  The  plaintiff  did  not  sur- 
render his  bonds  and  take  stock  of  the  Lafayette,  Bloomington  A 
Muncie  Co.;  and  he  claims  that  having  the  option  to  surrender 
the  bonds,  and  take  the  stock  of  the  company,  in  giving,  by  the 
articles  of  consolidation,  for  each  share  of  the  old  company  four 
ehares  of  the  consolidated  company,  an  unjust  advanta^  has  been 
granted  to  the  stockholders  and  bondholders,  and  that  it  was  a  vio-, 
hition  of  the  ori^nal  contract  made  in  the  income  bonds;  and 
therefore,  the  plaintifi  ought  to  be  placed  in  the  same  position  as 
'the  stockholders  of  the  Lafayette,  Bloomington  &  Muncie  Ky.  Co. 

It  is  also  ground  of  complaint  that  no  notice  was  given  to  the 
lK)ndholders  to  exercise  the  option  which  they  had,  to  convert 
their  bonds  into  stock  prior  to  or  at  the  time  of  the  consolida- 
tion, and  that  the  consolidated  company  has  refused,  on  demand 
made,  to  deliver  to  the  plaintifi  the  stock  of  the  consolidated 
company  in  the  same  proportion  as  to  the  holders  of  the  stock  of 
the  Larayette,  Bloommgton  &  Muncie  Ry.  Co.  The  mortgages 
or  deeds  of  trust  which  have  been  referred  to,  in  the  one  case 
cover  the  railroad  from  Fremont,  in  Ohio,  to  Mimcie,  in  Indiana, 
and  in  the  other  from  Muncie,  in  Indiana,  to  Bloomington,  in 
Illinois. 

The  defendants,  by  way  of  defence,  alle^  that  ever  since  the 
oonsolidation  of  the  two  lines  a  share  of  me  capital  stock  of  the 
consolidated  company  has  been  of  much  j^ater  value  than  a 
share  of  the  capital  stock  of  the  Lafayette,  Bloomington  &  Mun- 
cie By.,  and  that  the  income  bonds  of  the  latter  company  are  of 
much  greater  value  in  con8e(]|uence  of  the  consolidation.  It  is 
also  alkged  that  personal  notice  was  given  to  all  the  stocldiolders 
of  the  Lafayette,  Bloomington  &  Muncie  By.  Co.  of  the  meeting 
of  the  stockholders  for  the  ratification  of  the  consolidation  agree- 
ment, and  that  they  had  ample  time  and  opportunity  to  exchange 
their  bonds  for  stock  before  the  consoliaation,  if  they  had  de- 
sired  so  to  do.  It  is  also  alleged  that  the  plaintiff  became  the 
purchaser  and  owner  of  the  bonds  held  by  nim  after  the  con- 
solidation, and  with  full  knowledge  of  such  consolidation  and  its 
terms ;  and  became  the  owner  of  the  bonds  held  by  him  more 
than  a  vear  prior  to  the  commencement  of  this  suit. 

By  tne  articles  of  consolidation  of  December  9  and  10, 1879,  the 
consolidated  company  was  called  the  Lake  Erie  A  Western  B.  R. 
Co.  The  capital  stock  of  the  new  company  was  to  be  $7,000,000, 
divided  into  70,000  shares  of  $100  each.    To  the  holders  oi  Ae 
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stock  of  the  Lake  Erie  &  Western  B.  R.  Co.,  one  of  the  par* 
ties  to  the  consolidation,  $3,000,000,  or  30,000  shares,  were  as- 
signed ;  to  the  holders  of  the  stock  in  the  Lafayette,  Bloomington 
&  Muncie  R.  R.  Co.,  another  party  to  the  consolidation,  $4,000,- 
000,  or  40,000  shares,  were  assigned.  There  was  a  proviso  that 
in  case  the  holders  of  any  of  tlie  income  bonds  secured  by  the 
mortgages  of  the  first  ana  second  parties,  to  the  Central  Trust 
Co.,  should  desire  to  become  parties  to  the  consolidation  hj 
converting  their  bonds  into  capital  stock,  then  the  consolidated 
company  was  to  increase  the  total  amount  of  its  capital  stock  in 
proportion  to  the  amount  of  such  converted  income  bonds.  Vari- 
ous other  provisions  were  made  as  to  who  should  be  the  board  of 
directors  of  the  consolidated  company,  liow  they  should  be  elected 
after  the  first  regular  election,  and  giving  to  the  holders  of  the 
stock  of  the  company,  or  such  of  its  bbnus  as  had  been  invested 
with  the  voting  privilege,  the  right  to  vote  in  person  or  by  proxy, 
and  various  other  provisions  not  necessary  to  mention. 

The  income  bonds  of  tlie  plaintiff  were  given  in  May,  1879.  If 
the  Lafayette,  Bloomington  &  Muncie  Ry.  Co.  and  the  Lake  Erie 
&  Western  Ry.  Co.  had  the  riffht  to  consolidate  the  two  roads, 
that  right  existed  prior  to  the  issue  of  the  income  bonds,  and  it 
may  therefore  be  said  that  the  bonds  in  controversy  in  this  case 
were  issued  subject  to  the  right  of  consolidation,  snd  it  becomes  a 
grave  question  whether,  in  prescribing  the  terms  of  the  consolida- 
tion, the  Lafayette,  Bloomington  &  Muncie  Ry.  Co.  was  obli^ted 
to  give  the  same  privilege  to  the  holders  of  the  income  bonds  as 
to  tlie  owners  of  the  stock  of  the  company,  where  the  holders  had 
not  chosen  to  exercise  the  option  conferred  upon  them  by  the 
terms  of  the  bonds.  If  that  were  an  absolute  right,  unchangeable 
and  unaffected  in  any  way  by  the  consolidation,  then  the  only 
construction  that  can  be  given  to  the  articles  of  consolidation, 
consistent  with  that  view  oi  the  case,  is  that  the  conversion  of  the 
income  bonds  into  stock  must  be  upon  the  same  terms  as  the  con- 
version of  the  old  stock  into  the  stock  of  the  consolidated  com- 
pany ;  but  if  it  be  assumed  that,  taking  these  income  bonds  sub- 
Ject  to  the  right  of  consolidation,  the  company  could  call  upon  the 
Lolders  of  the  bonds  to  exercise  the  right  of  conversion  in  view  of 
the  changes  to  be  effected  by  the  act  of  consolidation,  then  it 
would  seem  as  though  the  privilege  must  have  been  distinctly 
given  to  the  holders  of  the  income  bonds.  In  other  words,  they 
must  have  had  the  power  and  opportunity  of  converting  their 
bonds  into  stock  before  they  could  be  deprived  of  the  right  thus 
existing. 

The  allegation  of  the  bill  as  amended,  upon  this  point,  is  that 
no  notice  was  ffiven  to  the  holders  of  the  income  bonds  of  the 
proposed  consolidation,  or  that  the  consolidation  had  been  made, 
or  requiring  them,  as  holders  or  owners  of  the  income  bonds,  to 
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make  an  election  as  to  the  conversion  of  such  bonds.  The  answer 
by  the  defendant  does  not  seem  to  come  up  to  the  measure  of  the 
allegation  made  by  the  plaintiff,  which  answer  is  substantially  as 
follows :  It  denies  that  notice  was  not  given  before  or  after  the 
consolidation  to  the  holders  of  the  income  bonds,  informing  them 
of  such  proposed  consolidation.  Now,  it  seems  to  me  that  does 
not  go  iar  enough,  and  does  not,  with  sufficient  distinctness,  tra- 
verse the  allegation  in  the  bill  upon  that  subject.  It  should 
clearly  appear,  not  only  that  the  bondholders  had  notice  of  the 
proposed  consolidation,  and  its  terms,  but  that  the  opportunity 
should  have  been  given  to  them  of  exercising  the  option  conferred 
bpr  the  bonds.  In  other  words,  they  should  have  had,  before  their 
rights  could  be  said  to  be  foreclosed,  the  power  of  choice,  and  it 
should  appear  that  having  this  power  they  had  chosen  to  retain 
their  income  bonds  instead  of  the  stock  thus  proffered  to  them. 

I  do  not  wish,  unless  it  is  absolutely  necessary — and  I  cannot 
say  that  I  so  regard  it  in  this  state  of  the  case — to  hold  that  this 
consolidation  was  illegal.  If  illegal,  serious  consequences  would 
follow,  and  affect  a  large  amount  of  property,  and  I  prefer  to 
place  it,  in  the  present  state  of  the  case,  upon  the  ground  that  it 
should  affirmatively  appear,  before  the  consolidation  was  consum- 
mated, the  holders  of  the  income  bonds  were  distinctly  notified,  or 
clearly  had  the  opportunity  of  converting  the  bonds  into  stock 
and  declined  to  convert  them. 

The  effect  of  the  consolidation  was  to  destroy  the  capital  stock 
of  the  two  constituent  companies,  and  to  substitute  for  it  the  stock 
of  the  consolidated  company,  and  therefore  it  was  not  possible, 
unless  provision  were  made  in  the  articles  of  consolidation,  to 
comply  with  the  condition  contained  in  the  income  bonds.  The 
stock  of  the  Lafayette,  Bloomington  ife  Muncie  Ey.  Co.  having 
ceased  to  exist,  and  therefore  if,  having  had  the  power  of  choice,' 
the  holder  of  the  income  bonds  has  not  chosen  to  exercise  it,  then, 
of  course,  the  stock  of  the  old  company  could  not  be  given  to  it ; 
BO  that,  as  at  present  advised,  I  cannot  say  that  if  the  holder  of 
the  income  bonds  had  full  opportunity  to  convert  the  bonds  into 
stock  before  the  consolidation,  and  also  had  full  knowledge  of  the 
terms  of  the  consolidation  and  failed  to  do  so,  that  he  would  after- 
wards Iiave  the  right,  for  $1000  of  bonds,  to  obtain  $4000  in  stock 
of  the  consolidated  company.  Neither  am  I  prepared  to  say  that 
the  consolidation  of  the  two  companies  was  necessarily  invalid, 
and  the  only  decision  that  the  court  now  makes  is  that  it  does  not 
clearly  appear  by  the  answer  that  the  holder  of  the  income  bonds 
had  tne  right  wnich,  by  the  terms  of  the  contract,  was  conferred 
apon  him. 

See  Taggart  ••  Northern  Central  R  R  Co.,  20  Md.  557. 
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Two  nflioad  oorpontioDfl.  ehnterad  imder  the  Iawb  of  ^^ 
ifterwardi  conaolioatad  under  tlie  Imws  of  both,  are  aepersloiii  lo  far  thai 
each  State  ia  left  the  eontrol  over  the  diarter  it  mnfm^  and  identical  in  an 
htr  that  the  corporationa  may  lepreaent  eadi  otnor  in  aoita  by  or  againat 
either  of  tibeoi. 

The  -pooUng  agent,  nnder  a  contract  between  railroad  companiaai  ia  n 
teoatee,  and  aa  such  ia  accountable  in  a  coort  of  eooity  for  hia  acta. 

The  plaintiff  ia  entitled  to  join  aa  defendanta  with  the  corporation  all  per* 
aona  into  whoee  handa  they  can  trace  the  fonda  of  the  j<nnt  management. 

A  pooling  contract  being  once  ezecated,  one  corporation  is  eatopped  from 
^enymg  the  Talidity  of  ita  own  act  in  making  it|  in  defence  of  an  action  for 
ita  infraction  brought  by  the  other.  Btill  leaa  can  the  agenta  of  the  partiaa 
eat  up  auch  a  defence. 

Li  Eqaity. 

F.  A.  Brooka  for  plaintifEa. 

B.  A.  B.  Abbott  lor  defendanta. 

Nblsoh,  J. — ^The  bill  Beta  forth,  in  mbstanoe,  that  for  the  term 
of  90  years  from  and  after  October  1, 1858,  the  Nashua  A  Lowell 
B.  B.  and  the  Boston  &  Lowell  R.  R.  were  operated  jointly  under 
a  pooling  contract,  by  the  terms  of  which  both  roads  were  to  be 
placed  ander  the  control  and  management  of  a  joint  agent  to  be 
appointed  by  the  directors  of  the  two  corporations,  and  the  joint 
earnings  and  expenses  were  to  be  shared  m  the  proportion  of  81 
per  cent  of  the  whole  to  the  plaintiff  and  69  per  cent  to  the  de- 
fendant corporation,  the  division  to  be  made  on  the  first  days  of 
April  and  October  in  each  year ;  that  the  defendant  Hosford  was 
appointed  and  acted  as  the  joint  asent  nnder  the  contract  frcmi 
April,  1875,  until  the  expiration  of  the  contract ;  that  the  defend- 
ant Bartlctt,  who  was  also  the  treasurer  of  the  defendant  corporar 
tiou,  was  appointed  and  acted  as  cashier  of  the  joint  funds;  that 
Hosford,  while  agent,  had,  in  violation  of  the  contract  and  withoHt 
authority,  paid  over  .to  the  defendant  corporation  from  the  joint 
earnings  large  snras  of  money,  amounting,  as  alleged,  to  $308,088, 
being  31  per  cent  of  the  interest,  reckoned  at  i  per  oent  a  year, 
from  1872  to  1878,  on  the  entire  outlay  of  the  defendant  corpora- 
tion in  the  erection  of  new  passenger  stations  in  Boston  and  Win- 
chester,, in  building  the  Mystic  !l£ver  B.  R.,  and  kx  j>urchasing 
certain  shares  of  the  Salem  &  Lowell  and  Lowell  &  Lawrence 
lUilroads  (after  deducting  dividends  on  the  shares)',  the  whole  of 
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wlii<9i  expenilittire  waBy  by  tbe  temn  of  Ae^Mitwuity'to  Wborns 
eolelj  by  the  defendant  corporation ;  that  Bartlett,  at  the  termhuir 
tion  of  the  eontraet  in  1878,  had  in  hispoafieiBion  as  cashier  the 
sum  of  $60,000  of  tiie  joint  funds,  81  per  cent  of  which  belonged 
under  the  contract  to  the  plaintiff;  and  that,  acting  nnder  the 
direction  of  the  defendant  corporation,  he  had  refns^  to  pay  tha 
plaintiff  its  share  thereof,  bat  had  either  retained  such  share  in  his 
own  hands,  or  had  paid  it  over  to  the  defendant  corporation.  The 
prayer  of  the  bill  was  for  an  aceount. 

The  Boston' &  Lowell  K.  R.  Corporation  and  Bartlett  have  de- 
murred to  the  bill,  assigning  varioas  grounds  of  demurrer. 

By  the  familiar  rules  governing  courts  of  equity  the  plaintiff  is 
clearly  entitled  to  equitable  relief  upon  the  case  stated  in  the  bilL 
The  joint  earnings  of  the  roads  constituted  a  trust  fund  in  ihe 
hands  of  the  joint  agent,  to  be  held  by  him  as  a  trustee  for  the 
benefit  of  the  two  corporations,  and  to  be  applied  by  him  in  the 
manner  specified  in  the  contract.  A  failure  on  iiis  part  to  perform 
this  duty  rendered  him  liable  to  account  to  the  party  aggrieved. 
If,  through  the  mistaken  or  wrongful  act  of  the  agent,  the  Boston 
and  Lowell  road  has  received  a  larger  share  of  the  net  earnings  than 
J^longed  to  it  under  the  contract,  the  plaintiff  is  at  liberty  to  follow 
the  fund  into  the  hands  of  the  defendant  corporation  and  compel 
its  restitution.  If,  as  the  defendants  argue,  the  pooling  contntct 
was  not  within  the  corporate  powers  of  the  parties  to  it,  that  can 
Afford  no  defence  to  the  Boston  and  Lowell  road,  when  called  upon 
io  restore  to  the  plaintiff  the  sums  received  in  excess  of  its  due 
share.  As  the  contract  has  been  fully  executed,  and  the  defendant 
road  has  availed  itself  of  all  the  benefits  to  be  derived  from  it,  that 
4Borporation  is  now  estopped  to  deny  its  validity.  Btill  less  can  the 
Agents  of  the  parties  set  up  a  defence  of  this  character  which  is  not 
^f&i  to  their  principals. 

Bartlett  is  [Hx>perly  joined  as  a  defendant.  The  plaintiff  is  en^ 
titled  to  join  as  oefendants  with  the  defendant  corporation  all  per- 
sons into  whose  hands  it  can  trace  any  part  of  the  funds  of  the 
joint  management. 

It  has  already  been  decided  in  this  case  that  the  plaintiff,  as  a 
tx>rporation  chartered  by  the  laws  of  New  Hampshire,  can  main- 
tain this  suit  in  this  court  a^inst  the  defendants,  who  are  citizens 
i>f  Massachusetts,  although  me  plaintiff  is  a  part  of  a  joint  or  con- 
jaolidated  corporation  under  the  laws  of  ^ew  Hampshire  and 
Massachusetts.  Corporations  thus  created  ave  separate  for  the  pur- 
jx>ses  of  jurisdiction,  and  to  enable  each  State  to  exercise  control 
over  the  charters  which  it  grants  and  over  the  acts  of  the  corpora- 
iftion  within  its  own  limits.  But  the  corporations  are  so  far  identi- 
jsal  tliat  they  represent  each  other  in  suits  by  or  against  either  of 
•tiiem,  and  the  judgments  or  decrees  will  bind  the  whole  corpora^ 
tion.    Home  v.  Boston  &  M.  B.  R.,  12  Am.  &  £ng.  J3L  SL  Cai^ 
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S87.    The  MaBsachiuettB  oorpontioii  is  therefore  not  a  m 
party  to  thifl  bilL 

Tne  bill  waives  an  answer  under  oath.  By  waiving  the  oath  no 
disooveiy  is  soneht,  and  it  is  not  necessaiy  to  interrogate  the  de- 
fendants special^  and  particolarly  upon  the  statements  of  the  bilL 
Equity  roles  40, 4L 

The  bill  prays  that  the  defendant  corporation  may  answer  by  its 
president,  J.  G.  Abbott.  This  most  be  regsjxied  as  mere  surplus- 
8^,  and  not  as  ground  of  demurrer.  The  plaintiff  is  entided  to 
the  answer  of  the  corporation,  but  has  no  right  to  require  that  it 
shall  answer  by  its  president. 

Demnrren  overr^ed. 

Effect  of  Ccntoliciaticn  of  Railroad  Companies  of  Different  Statetr^ 
Where  two  railroad  companies  created  by  the  laws  of  different  States  con* 
solidate  by  yirtue  of  concurrent  legislation,  the  new  company  is  considered 
as  a  corporation  of  each  State.  Chicago  &  N.  W.  R.  Co.  e.  Chicago  &  P.  B. 
Co.,  6  Biss.  210;  Sprague  e.  Hartford,  P.  <&  F.  R.  Co.,  6  R.  L  233;  State  e. 
Hetz,  8  Vroom  (N.  J.),  190;  McGrcger  e.  Erie  R.  Co.,  88  III.  615;  Boardman 
e.  L.  S.  &  M.  S.  R.  Co.,  4  Am.  &  £ng.  R.  R.  Cas.  265.  Although  accord- 
ing to  some  authorities  two  distinct  and  separate  legal  entities  are  considered 
as  being  in  existence.  Racine  &  M.  R  Co.  e.  Farmer's  Loan  &  Trust  Co., 
40  111.  831;  Cram  v.  Same,  5  Rob.  (K.  T.)  226;  Ohio  &  M.  R  R  Co.  «. 
Wheeler,  1  Black,  286. 

Construction  of  Charter  as  Contracti — ^Where  a  corporation  is  created  by 
the  concurrent  legislation  of  two  States,  the  charter  will  be  liberally  con- 
strued as  a  compact  between  the  States  for  the  benefit  of  the  citizens  of  both 
of  theic.  CoYington  e.  Covington  &  C.  Bridge  Co.,  10  Bush,  60;  Brocket 
e.  Ohio  <&  P.  R  Co.,  14  Pa.  St.  241;  Cleveland  &  P.  R.  Co.  e.  Speer,  56  Pa. 
Bt.  825;  Union  Branch  R.  Co.  e.  East  Tenn.  &  S.  R  Co.,  14  Ga.  827. 

Jurisdiction  as  to  Corporate  Property. — As  regards  the  corporate  property 
in  each  State  the  courts  of  that  State  have  full  jurisdiction  over  it.  Taylor  e. 
Atlantic  &  Gt.  W.  R.  Co.,  57  How.  Pr.  0;  In  re  United  States  Rolling  Stock 
Co.,  57  How.  Pr.  16;  Richardson  e.  Vermont  &  M.  R  Co.,  44  Yt.  618;  Ellis 
e.  Boston  H.  &  E.  R  R  Co.,  107  Mass.  1 ;  In  re  Sage,  70  N.  Y.  220;  Peck  e. 
Chicaffo  &  K.  W.  R  Co.,  04  U.  S.  164;  Ohio  A  Miss.  R  R  Co.  e.  Weber,  5 
Am.  &  Eng.  R  R.  Cas.  101.  But  the  courts  of  one  State  have  no  jurisdic- 
tion as  to  property  wholly  in  the  other  State.  Eaton  &  H.  R.  Co.  e.  Hunt, 
20  Ind.  457. 

Jurisdiction  as  to  Corporate  Matters  Qenerallyi — ^Where  a  corporation  is 
created  by  the  laws  of  two  or  more  States,  proceedings  inyolving  the  whole 
corporate  character  and  existence  may  be  mstituted  in  the  courts  of  either 
State. 

InJunctionSt — It  may  therefore  be  restrained  by  injunction  from  nsinsr  the 
corporate  funds  for  other  than  corporate  purposes  by  the  courts  of  either 
State.  March  e.  Eastern  R  Co.,  40  N.  H.  458;  Fisk  e.  Chicago,  R  L  &  P. 
R  Co.,  4  Abb.  Pr.  (N.  S.)  878;  Stete  e.  Northern  Central  R  Co.,  18  Md. 
108 ;  Bait.  &  Ohio  R  R  Co.  e.  Gloom,  28  Md.  287. 

Poreeiosurei — The  courts  of  either  State  may  foreclose  mortgages  of  the 
corporate  property  wherever  situate.  But  the  purchaser  at  the  foreclosure 
sale  will  take  subject  to  the  liens  existing  against  the  property  in  the  other 
SUte.  Hand  e.  Savannah  &  C.  R  Co.,  12  S.  C.  814;  Mead  e.  N.  Y.  &  N.  R 
R  R  Co.,  45  Conn.  109;  McElrath  e.  Pittsburgh  &  a  R  Co.,  55  Pa.  St 
189;  Muller  e.  Dows,  94  U.  &  444. 
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The  circuit  court  of  the  United  States  for  a  district  in  one  State  may  ap- 
point a  receiver  for  the  whole  line  of  such  a  railroad  company,  even  though 
Buch  line  may  extend  through  several  States.  Wilmer  v.  Atlantic  &  R.  A.  L. 
R  Co.,  2  Woods,  409. 

Bankruptcy  and  Insolvency. — Where  a  corporation  is  created  by  the  laws 
of  two  or  more  States,  bankruptcy  proceedings  may  be  instituted  in  either 
State  against  it.    In  re  Boston  H.  A  £.  R.  Co.,  9  Blatch.  101. 

Such  a  corporation  may  be  wound  up  and  dissolve4  in  one  State,  without 
its  franchise  in  the  others  being  affected.  Hart  i).  Boston  H.  &  £.  R.  Co., 
40  Conn.  524. 

Amendments  to  Charter* — Where  a  corporation  derives  its  corporate  ex- 
istence and  franchises  from  more  than  one  State,  its  charter  may  be  amended 
by  one  of  such  States  so  as  to  control  its  actions  and  property  therein,  even 
though  such  amendment  may  be  opposed  to  the  constitution  and  laws  of 
some  other  State  whereby  it  has  also  been  incorporated.  Covington  i^.  Cov- 
ington &  C.  Bridge  Co.,  10  Bush,  69. 

Removal  of  Causeti — As  to  the  right  to  remove  a  cause  to  United  States 
courts  where  a  corporation  created  by  the  laws  of  two  States  is  a  party,  see 
C.  &  W.  I.  R.  Co.  V,  L.  S.  &  M.  S.  R.  Co.,  1  Am.  &  Eng.  R.  R.  Cas.  627; 
Uphoff  V.  Chicago,  etc.,  R.  Co.,  1  Am.  A  Eng.  R.  R.  Cas.  628. 

Taxation. — As  to  the  taxation  of  corporation  composed  of  consolidated 
companies  of  different  States,  see  Ohio  &  Miss.  R.  R.  Co.  v.  Weber,  5  Am.  & 
Eng.  R  R.  Cas.  101 ;  State  Treasurer  v,  Auditor-General,  18  Am.  &  Eng.  R. 
R.  Cas.  296;  Lake  Shore  &  M.  S.  R.  Co.  v.  People,  46  Mich.  198. 

Pooling  Agent. — As  to  the  appointment  of  such  an  officer,  see  Burke  9. 
€!oncord  R.  R.  Corp.,  8  Am.  &  Eng.  R.  R  Cas.  562;  State  ez  reL  ••  Concord 
R.  R  Corp.,  18  Am.  &  Eng.  R  R  Cas.  94. 


Mills  et  al.,  Execators, 

V. 

Oentral  E.  R.  Co.  of  New  Jersey  et  al. 
(Adoanee  Case^  U,  8.  Circuit  Oaurty  District  New  Jersey.    May  2,  1884.) 

A  bill  was  filed  by  the  stockholders  of  a  railroad  corporation  to  set  aside 
a  lease  of  the  road  which  was  alleged  to  be  void  and  contrary  to  law.  De- 
fendants moved  to  remove  the  case  to  a  United  States  Court  on  the  ground 
that  the  lease  was  justified  by  a  State  statute  which  the  complainants  averred 
to  be  in  violation  of  the  original  charter  contract. 

Bald,  that  as  this  contention  was  not  raised  by  the  pleadings,  the  mere 
possibility  that  it  might  be  raised  at  a  later  stage  in  the  cause  did  not  war- 
rant the  removal  of  the  cause  into  the  United  States  Court. 

In  an  action  where  the  main  controversy  is  between  citizens  of  the  same 
State,  there  being  no  controversy  wholly  between  citizens  of  different  States 
which  can  be  fully  determined  as  between  them,  the  suit  is  not  removable 
from  the  State  to  the  United  States  courts  on  the  ground  of  citizenship,  un- 
der section  2,  act  of  March  8,  1876;  and  when  it  has  been  removed,  a  motion 
to  remand  will  be  granted. 

On  Bill.     On  motion  to  remand. 

H.  C.  Pitney  (with  whom  was  Mr.  Gumnicre)  for  motion, 

James  E.  Gowan  contra. 
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I^ixoK,  J. — The  bill  of  complaint  in  this  case  was  oru^ioally  filed 
on  AngOBt  28,  1883,  in  the  court  of  chancery  of  New  tlerBey.  The 
defen<mnt8  put  in  a  joint  and  eeyeral  answer  on  Decembtf  14, 1888, 
end  on  the  second  of  February  following  they  presented  a  petition 
to  the  State  tribunal  praying  for  the  removal  of  the  suit  to  this 
court.      The  petitioners  based  their  ri^ht  of  removal  on  two 

! grounds :  (1)  iiecause  the  defendants  justified  the  execution  of  the 
ease,  whicn  the  complainants  were  seeking  to  set  aside,  under  thd 
provisions  of  an  act  of  the  legislature  of  New  Jersey,  approved 
March  10, 1880,  wherein  an  attempt  was  made  to  alter  ana  amend 
the  charter  of  incorporated  companies,  without  the  consent  of  all 
the  stockholders,  which  the  complainants  alle^  to  be  in  violation 
of  the  constitution  of  the  United  States ;  and  (2)  because  the  only 
necessary  and  substantial  parties  to  the  controversy  were  the  Cen- 
tral R.  K,  Co.  of  New  Jersey,  and  the  Philadelphia  &  Heading 
R.  B.  Co.,  which  were  corporations  respectively  of  New  Jersey 
and  Pennsylvania. 

Is  there  a  federal  question  necessarily  involved?  A  careful 
examination  of  the  pleadings  and  the  issues  there  presented  fail  to 
disclose  one.  It  is  true  that  the  defendants  in  tneir  petition  set 
forth  that  their  right  to  make  the  lease  which  &e  comiuainantsaro 
endeavoring  to  avoid  is  rested  by  them  upon  a  certain  statute  ef 
the  State  of  New  Jersey,  passed  March  10,  1880,  authorizing  cor- 
porations organized  under  any  of  the  laws  of  the  State  to  lease  their 
road,  or  any  part  thereof,  to  any  corporation  of  New  Jersey  or  any 
other  State,  and  allese  that  the  complainants  contend  that  said 
statute  is  null  and  void  because  it  violates  the  provision  of  the  con- 
stitution of  the  United  States  that  no  State  shall  pass  any  law  im- 
pairing the  obligation  of  contracts.  But  no  such  ground  of  relief 
IS  found  in  the  bill  of  complaint,  nor  is  it  suggested  in  the  plead- 
infls. 

It  nowhere  appears  that  the  complainants  invoke  the  protection 
of  the  constitution  of  the  United  States  or  question  the  constitu- 
tionality of  any  law  of  New.  Jersey.  They  do,  indeed,  charge  liiat 
the  lease  is  void  and  has  been  executed  eontraiy  to  law,  but  they 
make  no  specific  statement  in  what  respect  or  upon  what  ground 
it  is  illegal  It  is  hardly  competent  for  the  deiendants  to  incor* 
porate  into  their  petition  for  removal  a  possible  federal  questioa 
that  may  arise  during  the  progress  of  the  case,  especially  mien  the 
question  is  not  only  not  suggested  by  the  complainants,  but  is  ex- 
pressly disavowed  and  repudiated  by  them,  ana  then  to  claim  that 
Hie  removal  of  the  controversjr  into  a  federal  court  is  proper  in 
order  to  have  it  adjudicated.  If  it  should  appear  during  the  ooii> 
tinuance  of  the  cause  that  a  federal  question  is  necessarily  involved, 
I  do  not  say  that  no  appeal  would  lie  from  the  highest  State  tri- 
bunal to  the  supreme  court,  but  I  do  say  that  the  defendants  should 
not  be  allowed  to  transfer  the  case  from  the  chosen  jurisdiction  of 
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tlie  oomplainants  npon  the  bare  snggeetion  of  a  contingency  which 
toay  never  happen. 

With  re^ra  to  the  second  gronnd  a  more  difficult  question 
18  presented.  The  difference  of  views  of  tlte  respective  partied 
arises  from  the  different  conceptions  of  the  learned  counsel  respect- 
ing the  real  parties  to  the  controversy,  and  the  purposes  ana  ob- 
jects of  the  bill  of  complaint. 

The  defendants  allege  that  the  right  of  the  complainants  to  bring 
indi  an  action  is  basedupon  the  assumption  of  their  right,  as  stock- 
holders, to  represent  the  Central  E.  R.  Co.  of  New  Jersey ;  that 
the  relief  asked  for  in  the  bill  of  complaint  is  not  merely  relief  for 
the  complainants  as  such,  but  for  all  the  stockholders,  and  for  the 
iaid  corporation  of  which  they  are  the  representatives;  that 
whether  the  claims  of  said  company  are  asserted  by  its  goveminfl^ 
body  or  by  one  of  its  stockholders,  it  is  the  company  itself  whi(£ 
18  the  party  to  the  suit ;  that  the  individual  defendants  are  not 
necessary  and  substantial  parties  to  the  litigation ;  and  that,  even 
if  they  are^  the  case  discloses  a  controversy  wholly  between  two 
oorporations  of  two  different  States,  which  can  be  fully  determined 
as  between  them  without  the  presence  of  the  other  parties. 

The  complainants,  on  the  other  hand,  insist  that  the  Central 
B.  fi.  Co.  is  the  naked  trustee  of  the  complainants;  that  the  latter 
have  a  beneficiary  estate  and  interest  in  the  lands,  franchises,  tolls, 
and  all  other  property  in  its  possession  and  under  its  control  as 
trustee ;  that  the  execution  of  the  lease  and  contract  was  a  breach 
of  trust,  and  a  diversion  of  the  trust  property  to  strangers  without 
authority  of  law;  that,  so  far  from  there  being  identity  of  interest 
between  the  complainants  and  the  New  Jersey  CentrsLl  B.  B.  Co., 
the  controversy  between  them  is  actual,  and  in  every  sense  anta^ 
nistic ;  that  the  individual  defendants  are  made  parties,  not  &N 
mally,  but  for  the  purpose  of  obtaining  specific  relief  against  them 
as  active  agents  in  making  an  unlawftu  transfer  of  their  property; 
and  that  no  separate  controversy  can  be  found  between  any  two 
parties,  citizens  of  different  States,  which  can  be  fully  determined 
oetween  them  without  the  presence  of  the  other  parties  to  the  ac- 
tion* 

It  is  oonoeded  that  support  is  found  for  the  defendants'  view  in 
the  case  of  Arapahoe  Co.  v.  Kansas  Pac.  By.  Co.,  4t  DilL  277.  In 
that  case  the  plaintiffs,  citizens  of  Colorado  and  stockholders  of  the 
Denver  Pacilic  B.  B.  Co.,  a  corporation  of  Colorado,  filed  a  stock- 
boldera'  bill  in  a  State  court  of  Colorado  against  the  said  Denver 
Padfio  R.  B.  Co.  and  its  directors,  and  the  Kansas  Pacific  B.  B. 
Co.,  a  corporation  of  Kansas,  and  certain  individual  citizens  of  other 
States  than  Colorado.  The  object  of  the  suit  was  to  obtain  an  ao- 
oounting  with  Ae  Kansas  C6.  and  other  defendants  on  an 
allegation  that  a  majority  of  the  trustees  of  the  Denver  Co.  had 
hteaa  committing  frauds,  and  thus  depriving  that  company   of 
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the  funds  belonging  to  it.  The  relief  prayed  for  was  a  decree  in 
favor  of  the  Denver  Co.  for  the  sum  found  due  on  the  account- 
ing. Mr.  Justice  Miller  said  that  the  interests  of  the  plain- 
tins  and  of  the  Denver  Pacific  Co.  were  identical;  that  if  the 
suit  was  successful  no  decree  could  be  entered 'in  favor  of  the  de- 
fendantSy  but  onlv  in  favor  of  the  Denver  Co.  for  the  amount 
found  due ;  and  that  such  was  the  flexibility  of  the  mode  of  pro- 
ceeding in  a  court  of  chancery,  that,  where  a  party  refused  to  be 
the  complainant  in  a  suit,  other  interested  parties  mi^ht  file  a  bill 
and  make  him  a  defendant,  without  changing  his  relations  to  the 
controversy ;  and  that,  under  such  circumstances,  the  court  had 
power,  for  the  attainment  of  justice,  to  render  a  decree  in  favor  of 
one  defendant  against  the  other.  Observing  that  no  relief  was  asked 
against  the  individual  defendants,  he  treated  them  as  not  necessary 
parties  to  the  suit,  and  retained  the  case  as  one  of  federal  cogni- 
zance, because  the  real  controversy  was,  in  fact,  between  the  two 
corporations  of  different  States.  But  it  seems  to  me  that  the  cases 
are  distinguishable.  In  the  latter,  neither  the  Denver  Pacific  B.  IL 
Co.  nor  its  board  of  directors,  as  such,  was  complained  of.  No  re- 
lief was  prayed  for  against  the  corporation,  but  in  favor  of  tlie  cor- 
poration against  the  fraudulent  acts  of  a  part  of  its  trustees.  All 
the  material  defendants  against  whom  relief  was  asked  were  citi- 
zens of  other  States.  There  was  nothing  to  be  adjudicated  against 
parties  living  in  the  same  State.  But  in  this  case  the  suit  is  against 
the  Centnd  K.  R.  Co.  and  a  number  of  individuals,  some  of  whom 
are  citizens  of  the  same  State  with  the  complainants,  and  others  are 
citizens  of  different  States,  and  specific  relief  is  prayed  against  the 
acts  of  the  corporation  and  of  tne  individuals  who  are  made  de- 
fendants. Even  if  the  theory  should  be  adopted  that  the  New 
Jersey  Central  B.  R.  Co.  is  the  real  complainant,  some  of  the  de- 
fendants against  whom  relief  is  sought,  are  citizens  of  the  same 
State,  and  tliey  are  indispensable  parties,  if  the  complainants  are  to 
have  determined  the  questions  raised  in  the  pleadings,  and  to  have 
extended  to  them  the  full  measure  of  relief  which  they  pray  for. 

The  case  of  Bacon  v.  Rives,  106  U.  S.  99,  does  not  help  the 
defendants  in  their  contention.  The  court  there  held  that  the 
executors  of  George  Rives  were  not  necessary  and  substantial 

Sarties  to  the  issue  between  the  complainants  and  the  principal 
efendant,  because  no  relief  was  prayed  for  against  them; 
that  they  were  made  parties  for  the  sole  purpose  of  reaching  the 
interest  of  Greorge  C.  Rives  in  his  father's  estate,  in  their  hands, 
if  the  complainants  should  succeed  in  their  suit  against  him.  Though 
made  formally  defendants,  they  were  regarded  substantially  as 
mere  garnishees.  But,  in  the  present  case,  specific  relief  is  sought 
against  the  individual  defendants,  who  are  charged  to  beperson^ly 
responsible  for  their  alleged  illegal  acts  in  the  misapplication  of 
property  which  they  held  as  trustees  of  the  complainants.     It  falls, 
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rather  within  the  princiDle  of  Corbin  v.  Yan  Brunt,  105  TJ.  S.  676, 
where  the  suit  was  for  tne  recovery  of  land,  and  damages  for  its 
detention.  The  controversy  in  regard  to  the  recovery  of  the  land 
was  between  citizens  of  the  same  State,  and  the  one  fur  damages 
for  detention  between  citizens  of  different  States.  The  court  held 
that  separate  and  distinct  trials  of  these  issues  were  not  admissible, 
and  that  the  case  should  be  remanded  to  the  State  court  from  which 
it  had  been  improperly  removed. 

Cegarding  tne  action  as  one  where  the  main  controversy  is  be- 
tween citizens  of  the  same  State,  and  not  fipding  in  it  any  "  con- 
troversy wholly  between  citizens  of  different  states  and  which  can 
be  fully  determined  as  between  them,"  I  must  hold  that  the  suit  is 
not  removable,  on  the  ground  of  citizenship,  under  the  second  sec- 
tion of  the  act  of  March  8, 1875,  and  the  motion  to  remand  must 
prevail. 


Kansas  and  Eastebn  R.  B.  CoNSTBucmoN  Oo.  et  aL 

V. 

ToPEKA,  Salina  and  Westekn  R.  E.  Co.  et  aL 

(185  Mauaehusetti  BeporU^  84.) 

A  foreign  construction  company  cannot  maintain  a  bill  in  equity  in  this 
commonwealth  against  a  foreign  railroad  corporation  and  a  citizen  of  this 
commonwealth,  to  enforce  specific  performance  of  a  covenant  in  a  contract 
for  the  delivery  of  bonds  and  certificates  of  stock  in  payment  of  work  to  be 
performed  by  the  construction  company  in  a  foreign  State,  and  to  restrain 
by  injunction  the  citizen  of  this  commonwealth  from  disposing  here  of  shares 
of  stock  and  bonds  of  the  raiboad  company,  alleged  to  have  been  delivered 
to  him  in  violation  of  the  plaintiffs  rights,  although  the  railroad  corporation 
has  an  ofilce  in  this  commonwealth  for  the  transfer  of  shares  of  its  capital 
stock,  and  has  appeared  by  attorney  in  the  suit. 

G.  O.  Shattuck  and  H.  W.  Swift  for  the  plaintiffs. 
W.  Oaston  and  C.  L.  B.  Whitney  for  the  defendants. 

DBVEare,  J. — ^This  is  a  bill  in  equity,  brought  by  a  construction 
company,  organized  under  the  laws  of  the  State  of  New  Jersey, 
and  William  H.  Bollins,  of  Portsmouth,  New  Hampshire,  against 
a  railroad  corporation  organized  under  the  laws  oi  the  State  of 
Kansas  for  the  purpose  of  constructing  and  operating  a  railroad 
therein,  and  against  Charles  O.  Patterson,  of  Boston  in  this  com- 
monwealth, and  Weston  Arnold,  of  Council  Grove,  Kansas.  The 
ease  comes  before  us  on  an  appeal  by  the  plaintiffs  from  a  decree 
made  by  a  single  justice  of  this  court,  sustaining  demurrers  filed 
by  the  several  defendants,  and  ordering  the  bill  to  be  dismissed. 
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The  bill  Bets  forth  a  contract  made  between  the  oonatraotiour 
company  and  the  railroad  company,  together  with  a  Bopplementaiy 
contracty  which  we  treat  as  a  part  of  it,  by  which  the  constmction 
oompMmyagree  to  bnild,  npon  certain  terms  and  conditions,  a  raiU 
way  in  Aansas,  and  the  railroad  company  was  to  pay  therefor  ita 
whole  issne  of  mortgage  bonds  at  the  rate  of  $17,000  per  mile,  and 
seventeen  twentieths  of  its  capital  stock,  less  the  amounts  to  be  de- 
livered to  certain  cities  and  towns  which  had  made  subscriptions 
therefor.  By  the  terms  of  the  contract,  the  construction  company 
was  not  only  to  build  the  road,  but  to  pay  to  Arnold,  as  trustee  for 
certain  persons  entitled  thereto,  the  sum  of  $20,000.  Who  these 
persons  were  doee  not  fully  appear,  but  they  are  described  as  per 
Bona  who  had  previously  rendered  services  to,  or  advanced  money 
for,  the  railroad  company.  Upon  payment  of  the  sum  of  $20,000, 
the  certificates  for  seventeen  twentieths  of  the  capital  stock  were  to 
be  handed  to  the  plaintiff  Rollins,  to  hold  as  trustee  of  the  construc- 
tion company,  to  be  delivered  to  it  as  from  time  to  time  the  general 
manager  of  the  railroad  company  might  dii'ect.  The  construction 
company  was  to  receive  all  tne  property  which  the  railroad  com- 
pany might  hold,  together  with  alt  the  subscriptions  which  had 
been  made  bv  cities  or  towns,  except  the  sum  of  $34,000,  which 
was  to  be  paid  to  Arnold  as  trustee ;  and,  as  such  trustee  for  the 
benefit  of  ^'  those  entitled  thereto,"  Arnold  was  to  receive  ten  per 
cent  of  the  profits  of  the  construction  company. 

The  bill  avere  that  the  railroad  company  has  refused  to  perform 
its  part  of  this  contract ;  that  it  has  since  made  a  contract  with  the 
defendant  Patterson  for  the  construction  of  the  same  railway,  to  ba 
paid  for  in  shares  of  stock  and  bonds ;  and  that  Patterson  now  ad- 
vertises the  same  for  sale  in  Boston.  The  bill  further  avera  the 
payment  of  the  $20,000  to  Arnold,  and  the  willin^ess  of  the  con** 
stmotion  company  to  do  all  on  its  part  yet  to  be  done  in  the  con- 
stmction of  the  road.  The  contract  between  the  oon&tmctioB 
company  and  the  railroad  company  is  an  exceedingly  complicated 
one,  and,  in  many  respects,  not  eas^  to  be  construed.  The  ontUne 
we  have  thus  gi^^n^  with  such  of  its  details  as  may  be.  referred  to 
hereafter  is  sufficient  for  the  purpose  of  this  opinion. 

The  prayer  of  the  bill  is  that  the  railroad  company  and  Arnold 
may  be  compelled  specifically  to  perform  their  contract,  to  make 
all  snch  conveyances  to  the  plaintiffs  as  they  are  bound  to  make^ 
and  generally  to  do  all  such  acts  as  are  necessary  for  carrying  out 
the  contract ;  and  especially  that  the  railroad  company  now  be 
ordered  to  deliver  seventeen  twentieths  of  the  capital  stock,  less 
the  dednctions  it  was  entitled  to  make  therefrom,  to  the  plamtiff 
BoUins,  as  trustee  for  the  construction  company,  and  three  twen* 
tietlis  to  the  defendant  Arnold  as  trustee  for  those  entitled  ther^o. 
The  fmiher  prayer  is,  that  the  railroad  company  mav  be  reetrained 
by  injoxietion  from  doing  any  aeta  nader  itsao-eaUed  oofttnuit  with 
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the  defendant  Patterson,  or  delivering  to  him  any  of  its  shares  of 
stock  or  its  bonds  or  other  property ;  that  the  defendant  Patterson 
may  be  restrained  from  offering  to  sell,  or  selling,  any  of  the  bonds 
or  shares  of  stock  in  the  railroad  company  that  may  have  been  de- 
livered to  him ;  and  that  he  may  be  compelled  to  surrender  the 
same  to  the  constraction  company,  averring  that  he  had  full  notice 
of  the  agreement  between  the  construction  company  and  the  rail- 
road company. 

No  act  is  alleged  to  have  been  done,  nor  as  intended  to  be  done, 
in  this  State,  except  the  proposed  sale  by  Patterson  of  shares  of 
stock  and  bonds  issued  to  him  under  the  second  contract  alleged  to 
have  been  made  with  him. 

The  contract  between  the  construction  company  and  the  railroad 
company  is  one  the  validity  of  which  must  be  determined  by  the 
law  of  the  State  of  Kansas.  It  was  to  be  executed  there  in  aU  im- 
portant particulars ;  it  concerned  a  public  work  to  be  constructed 
there,  to  which  the  cities  and  towns  in  that  State  had  made  sub- 
scriptions, and  all  the  rights,  duties,  and  obligations  of  the  railroad 
company  were  derived  from,  or  imposed  by,  the  law  of  that  State, 
from  which  it  received  its  corporate  existence.  Whether  a  con- 
tract would  there  be  valid,  which  seeks  to  transfer  all  these  rights, 
obligations  and  duties,  together  with  the  control  of  the  railroad 
company  and  of  all  the  shares  of  stock  and  bonds  which  it  has  the 
right  to  issue  only  for  the  purpose  of  building  its  road,  either 
to  the  construction  company  or  to  a  trustee  "  for  the  benefit  of  per- 
sons entitled  thereto,"  m  consideration  of  the  covenants  by  the 
construction  company  to  build  the  road,  it  is  not  necessary  for  us 
to  consider.  If  we  assume  it  to  be  valid,  and  we  certainly  do  not 
intend  so  to  decide,  the  difficulty  in  the  plaintiffs'  case  would  not 
disappear.  It  would  still  be  impossible  for  us  to  enforce  any  spe- 
cific performance  of  such  a  contract. 

Much  of  the  argument  of  the  construction  company  treats  the 
subject-matter  of  the  suit  as  if  it  only  concerned  the  delivery  of 
the  certificates  of  stock,  or  as  if  the  suit  might  be  thus  limited. 
The  agreement  to  deliver  these  certificates  cannot  be  separated 
from  tne  rest  of  the  contract,  and  the  covenants  on  the  one  side 
and  the  other  are  mutual  and  interdependent  The  contract  as  yet 
is  entirely  executory.  The  fact  that  the  cpnstruction  company  has 
made  some  preliminary  surveys,  or  has  paid  $20,000  as  a  condition 
precedent  to  receiving  the  certificates  of  stock,  cannot  take  it  out 
of  this  class  of  contracts.  The  work  contemplated  has  never  been 
begun  by  the  construction  company,  nor  has  the  line  ever  been 
located.  The  delivery  of  the  certificates  is  a  step  only  in  the  exe- 
cution of  a  contract  which  many  years  may  be  reouired  to  com- 
plete. To  compel  the  railroad  company  to  deliver  tne  certificates, 
if  we  cannot  hold  the  construction  companv.to  the  performance  of 
the  .obligations  it  has  assumed^  would  he  oDviously  unjust    If  we 
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are  powerless  to  enforce  the  contract,  so  far  as  bnrdens  are  laid  by 
it  on  the  constmction  company  and  the  covenants  made  by  it,  we 
ahonld  decline  to  enforce  any  portion  of  it.  Boss  v.  Union  Pacific 
Ky.,  Woolw.  26  ;  South  Wales  Ry.  v.  Wythes,  1  E.  &  J.  186,  802. 

Nor,  if  we  are  unable  to  enforce  the  delivery  of  the  certificates 
to  the  construction  company,  is  there  any  reason  why  we  should 
interfere  to  prevent  their  delivery  to  the  defendant  Patterson,  with 
whom  the  second  contract  is  alleged,  or  the  sale  of  the  stock  here 
by  him.  The  ground  urged  for  enjoining  this  is  that  it  may  pre- 
vent the  railroad  company  from  performing  its  obligations  under 
the  former  contract  with  the  construction  company.  Such  right 
can  be  only  incidental  to  our  right  to  enforce  the  original  contract, 
and  must  depend  upon  that.  Boss  v.  Union  Pacific  By.,  ubi 
supra. 

The  question  whether  a  contract  for  the  construction  of  a  rail- 
way can  ever  be  enforced,  has  been  f uUy  considered  in  many  cases. 
Boss  V.  Union  Pacific  By.,  ubi  supra;  Fallon  v.  Bailroad  Co.,  1 
I)illon,  121 ;  South  Wales  By.  v.  Wythes,  ubi  supra;  and  6  DeO., 
M.  &  O..880:  Peto  v.  Brighton,  Uckfield  &  Tunbridge  Welk 
By.,  1  H.  &.  M.  468 ;  Greenhill  v.  Isle  of  Wight  By.,  19  W.  R 
345 ;  Port  Clinton  B.  R  v.  Cleveknd  &  Toledo  R  R,  18  Ohio 
St.  544;  Danf orth  v.  Philadelphia  &  Cape  May  By.,  8  Stew.  £q. 
12.  Whether  this  contract  is  capable  of  enforcement  has  been  also 
very  fully  discussed  in  the  case  at  bar.  It  has  been  argued  that  a 
court  of  equity  will  not  undertake  to  enforce  such  a  contract,  as  it 
is  vague  and  uncertain  in  its  terms,  depending,  as  to  these,  on  the 
agreement  of  parties  or  tliird  persons,  as  the  time  when,  and  the 
places  where,  the  construction  of  the  road  shall  begin  are  yet  un- 
determined, as  are  its  location  and  general  route;  and  especially 
as  the  continuous  attention  to  details  which  would  be  required,  and 
the  time  which  would  be  necessarily  employed,  would  render 
supervision  practically  impossible.  These  and  many  other  sugges- 
tions we  have  not  haa  occasion  carefully  to  examine,  as  there  are 
decisive  reasons  why  in  tlie  present  case  there  can  be  no  specific 
enforcement  of  the  plaintiff's  ^rtion  of  the  agreement,  or  of  the 
covenants  to  be  periormed  by  it. 

What  the  construction  company  agreed  to  do  is  to  be  performed 
in  another  State,  and  directly  concerns  the  administration  of  the 
local  affairs  of  that  State.  This  court  cannot  protect  the  railroad 
company,  by  any  decree  which  it  can  render,  in  the  rights  which 
it  must  nave  against  the  construction  company,  if  the  latter  is  to 
receiye  this  stock.  The  liabilities  which  the  railroad  company  is 
under  in  regard  to  the  construction  of  the  railway  in  Kansas,  as 
well  as  those  which  the  construction  company  has  assumed,  must 
be  determined  by  the  local  law  of  that  State,  as  administered  by 
its  appropriate  tribunals.  At  ever^  step,  these  must  have  the 
right  to  determine,  as  occasions  for  mtervention  arise,  whether  the 
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dntj  imposed  upon  the  railroad  company  is  being  performed  and 
the  laws  of  the  State  observed.  The  sait  has  relation  to  the  per- 
formance by  the  construction  company  on  behalf  of  the  railroad 
company  oi  the  chief  functions  of  the  latter  as  a  corporate  entity, 
the  DQilding  and  operation  of  its  railway  in  Kansas.  As  to  such  a 
series  of  acts  as  are  thus  involved,  this  court  could  certainly  exer- 
cise no  jurisdiction.  It  cannot  assume  to  direct  how,  when,  or 
where  the  railway  shall  be  constructed,  nor  ^ve  any  direction  in 
relation  thereto,  nor  enforce  the  obligations  wnich  the  construction 
company  has  undertaken  to  perform  in  regard  to  it.  Were  this 
possible,  the  difficulty  would  then  be  presented  which  arises  from 
the  fact  that  the  construction  company  is  a  foreign  corporation, 
having  of  right  no  existence  here,  its  organization  is  not  subject 
to  our  supervision,  nor  are  its  officers,  its  place  of  business  or  its 
property  within  our  jurisdiction.  Its  own  rights,  in  making  con- 
tracts like  that  here  presented,  must  depend  on  the  locfd  laws 
which  govern  its  creation,  and,  whatever  these  may  be,  we  have 
no  such  control  over  it  that  we  could  enforce  any  decree  against  it. 
This  consideration  presents  also  a  decisive  reason  why,  as  against 
the  railroad  company,  the  contract  cannot  be  specifically  enforced, 
even  if  the  enforcement  of  it,  with  justice  to  both  parties,  could 
be  limited  simply  to  a  decree  for  the  specific  delivery  of  the  certi- 
ficates of  the  capital  stock.  The  subject-matter  of  such  a  claim 
has  no  analogy  to  one  that  might  be  made  upon  a  demand  as  for  a 
debt  due  according  to  the  generally  recognized  principles  of  laws^ 
where  satisfaction  is  sought  out  ox  property  or  rights  within  our 
jurisdiction,  by  reason  of  the  authority  which  the  State  has  over 
that  which  is  within  its  limits.  A  judgment  acainst  a  foreign  cor- 
poration in  another  State  can  be  operative  only  to  the  extent  of 
the  property  and  rights  which  are  there  found.  Smith  v.  New 
York  Ins.  Co.,  14  Allen,  336.  The  railroad  company  has  no  prop- 
erty which  has  been  attached  in  this  proceeding,  nor,  so  far  as 
appears,  any  in  this  State.  It  has  no  office  for  the  general  transac- 
tion of  its  business,  nor  any  officers  for  that  purpose,  except  that  it 
has  established  an  office  for  the  transfer  of  shares  of  its  capital 
stock.  Whether  in  a  controversy  between  two  persons  as  to  wnich 
was  entitled  to  certificates  of  stock,  pr  to  their  transfer  from  one 
to  another,  this  matter  could  be  subjected  to  the  jurisdiction  of 
this  court,  need  not  be  discussed.  This  inquiry  is  whether  it  is 
within  the  power,  or  a  part  of  the  duty,  of  this  court  to  order  this 
foreign  corporation  to  issue  certificates  of  stock,  so  that  the  con- 
struction company,  or  those  to  whom  it  assigns  the  certificates, 
may  thus  become  members  of  the  railroad  corporation.  Because 
this  railroad  corporation  has  appeared  here  by  attorney,  it  has  not 
given  this  court  any  right  to  exercise  authority  over  its  organizar 
tion,  its  corporate  functions,  or  the  relations  between  the  corpora- 
tion and  its  members,  nor  the  right  to  determine  who  diall  be  its 
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members ;  and  this  conrt  is  not  invested  with  any  power  by  which 
its  decree  in  snch  matters  can  be  enforced.  The  determination  of 
the  qnestion  who  shall  be  entitled  to  receive  from  the  corporation 
certificates  of  its  stock,  so  that  thej  shall  thereby  become  mem- 
bers of  it,  is  one  which  does  not  alone  affect  tlie  external  relations 
of  the  corporation,  but  involves  its  organic  laws,  which  are  neces- 
sarily local  and  require  local  administration.  Smith  v.  New  York 
Ins.  Co.,  ubi  snpm. 

In  the  case  last  cited  it  was  held  that  this  court  wonld  not  enter- 
tain jurisdiction  of  a  suit  in  equity  brought  by  a  citizen  of  Ala- 
bama, who  had  never  lived  here,  against  an  incorporated  mutual 
life  insurance  company  of  New  York,  to  restore  him  to  his  rights 
under  a  policy  upon  his  life  issued  by  the  defendant  in  New  York, 
he  having  failed  to  pay  the  premiums  required  by  the  terms  of  the 
policy,  although  the  defenaant  transacted  business  in  this  com* 
monwealth,  and  had  appointed  an  agent  resident  here  upon  whom 
all  lawful  processes  against  the  company  might  be  served,  under 
the  Gen  Sts.  c.  58,  §  68;  and  this  upon  the  ground  that  the  bill 
sought  to  establish,  by  a  judgment  ox  this  court,  the  artificial  rela- 
tion of  membership  in  a  foreign  corporation  involving  necessarily 
the  peculiar  local  statute  laws  of  another  State.  From  the  nature 
of  corporate  stock,  wliich  is  created  by  and  under  the  authority  of 
a  State,  the  right  or  duty  to  issue  it,  like  the  other  attributes  of 
the  corporation,  is  governed  by  the  local  law  of  the  State  from 
which  it  derives  its  existence,  and  not  by  that  of  any  other  State. 

The  construction  company,  for  the  reasons  we  have  heretofore 
stated,  is  not  entitled  to  a  decree  against  the  railroad  corporation, 
ordering  the  certificates  of  stock  to  be  issued  to  its  trustee.  But 
the  construction  company  further  seeks  a  decree,  which  shall  for- 
bid the  railroad  company  from  issuing  its  shares  of  stock  or  its 
bonds  to  the  defendant  Patterson,  shall  enjoin  the  railroad  com- 
pany from  carrying  out  the  contract  with  him,  and  shall  compel 
I^atterson  to  reconvey  any  property  he  may  have  received  from 
the  railroad  company.  None  of  the  acts  which  the  construction 
company  desires  thus  to  enjoin  are,  so  far  as  is  shown  by  the  bill, 
to  be  done  in  this  State,  nor  is  any  of  the  property  here  which  is 
thus  sought  to  be  ordered  to  be  reconveyea.  It  is  averred,  how- 
ever, that  Patterson  is  preparing  to  sell  the  shares  of  stock  in  tliis 
State ;  and  the  construction  company  contends  that  this  question 
arises  in  this  State,  as  this  wrongful  act  thus  sought  to  oe  pre- 
vented is  to  be  done  here.  But  the  considerations  to  which  we 
have  heretofore  adverted  directly  apply.  If  we  cannot  determine 
to  whom  this  railroad  company  shall  issue  its  shares  of  stock,  we, 
on  the  other  hand,  cannot  forbid  its  issuing  them  to  those  whom 
it  chooses.  If  it  issues  shares  of  s^k  by  authority  of  the  local 
law  which  ffovems  it,  the  sale  of  such  shares  in  the  ordinary  mode 
i^ould  not  be  interfered  with.    As  we  cannot  establish  and  enforoe 
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the  fint  eontract  by  any  decree  that  we  may  make  for  its  epecifie 
performance,  nor  Inde^  pronounce  antholdtatively  whether  it  is 
one  which  should  be  estaDlished  and  enforced,  as  it  concerns  so 
largely  a  matter  of  local  law,  and  as  it  maj  be  administered  by  the 
local  tribunals  in  the  place  where  it  was  to  be  performed,  we  ought 
not  to  interfere  with  the  sale  of  the  shares  of  stock,  should  any  be 
issued  to  the  defendant  Patterson. 
Bill  dismissed 


WOODBUFF 
V. 

Ebib  By.  Co.  et  aL 

(08  New  Tarh.BeparU,  609.) 


While  a  railroad  corporation  organized  under  the  C^neral  Rulroad  Act  of 
this  State  has  no  express  authority,  under^  the  said  act,  to  lease  its  road  and 
franchises  to  an  individual,  such  a  lease  is  neither  malum  in  se  nor  malum 
pk'ohibitum,  nor  is  it  void  as  contrary  to  public  policy. 

A  lessee,  who  has  under  such  a  lease  had  the  possession  and  use  of  the 
property,  is  estopped  from  questioning  its  validity  in  an  action  to  recover  the 
stipulated  rent. 

The  estoppel  which  thus  binds  the  lessee  also  binds  all  who  claim  through 
or  under  him ;  and  one  to  whom  he  has  transferred  his  interest  in  the  de- 
mised property,  and  who  has  had  the  use  and  occupation  thereof,  may  not 
question  the  validity  of  his  lease. 

One  who  has  placed  the  means  for  paying  a  debt  ip  the  hands  of  another, 
upon  his  covenant  to  pay  the  same,  may  maintain  an  action  in  eauity  ^  com- 
pcV  a  performance  of  the  covenant,  without  first  paying  the  debt;  he  is  not 
umitt'd  to  his  action  on  the  covenant. 

The  K.  A  G.  Y.  R.  R.  Co.  leased  its  road,  properties  and  franchises  to 
plaintiff,  for  the  unexpired  term  of  its  charter,  he  covenanting  to  pay  as  rent 
a  specified  sum,  by  paying  and  taking  up  interest  coupons,  to  the  amount 
specified,  upon  bonds  issued  by  the  company.  Plaintiff  entered  into  the  use 
and  occupation  of  the  property  and  subsequently  leased  the  same  to  the  E.  R. 
Co.  By  various  orders  of  the  Supreme  Court,  granted  in  actions  to  which 
the  company  last  named  and  all  interested  in  its  property,  as  incumbrances 
or  otherwise,  were  parties,  defendant  J.  was  appointed  receiver  of  said  prop- 
erty, with  authority  to  continue  the  operation  of  the  road  of  the  company, 
and  also,  in  his  discretion,  all  roads  leased  by  it,  including  that  so  leased  to 
it  by  plaintiff,  and  to  pay  any  rent  then  due  and  thereafter  becoming  due 
under  the  leases.  J.  took  pook  possession  of  the  E.  &  O.  Y.  road,  and  con- 
tinued to  hold  and  operate  it  in  connection  with  the  other  lines  placed  under 
his  control  as  such  receiver.  In  an  action  to  compel  J.  to  pay,  out  of  funds 
in  his  hands  applicable  thereto,  the  coupons  falling  due  on  the  bonds  while 
he  acted  as  receiver,  held^  that  he  was  estopped  from  denying  the  validity  of 
the  lease  to  plaintiff,  or  of  that  from  him  to  the  E.  R  Co.;  that  as  none  6f 
the  parties  had  appealed  from  the  orders  appointing  J.  and  defining  his 
powers,  they  could  not  dispute  or  question  said  powers ;  that  the  court  had 
fall  authori^  to  direct  how  the  property  should  be  managed  while  in  the 
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pooiMiion  of  the  raoeiver;  that  whatever  might  be  the  lif^hta  of  the  Tarioue 
parties,  as  between  themBelyes,  to  priority  in  the  distribution  of  the  assets  of 
the  insolvent  corporation,  each  rignts  could  affect  only  the  property  remain- 
ing after  the  liabilities  created  by  the  receivership  had  been  fully  paid ;  that 
the  receiver,  by  taking  possession  of  and  occupying  the  leased  property, 
manifested  his  election  to  continue  the  lease,  ana  incurred  a  liability  to  pay 
the  rent  according  to  its  terms ;  that  plaintiff,  by  his  contract  with  the  E.  R 
Co.,  became,  so  »ir  as  the  latter  was  concerned,  a  mere  surety  for  the  pay- 
ment of  the  debt  and  had  the  ri^ht  to  call  upon  it  and  upon  tilie  receiver,  for 
the  period  of  his  occupancy,  to  mdemnif y  and  protect  hun ;  and  so,  that  the 
plaintiff  was  entitled  to  the  relief  sought. 

Also  hMy  that  the  court  had  power  to  authorize  an  action  to  determine  the 
rights  of  the  parties,  instead  of  determining  them  upon  a  motion. 

Appeal  from  order  of  the  Oeneral  Term  of  the  Supreme  Courty 
in  the  fonrth  judicial  department,  made  October  28,  1881,  which 
reversed  a  judgment  in  favor  of  plaintiff,  entered  upon  a  dedaion 
of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facta  are  stated  in  the 
opinion. 

John  A.  Yan  Derlip  for  appellant. 

E.  C.  Sprague  for  reepondenta. 

BuGER,  C.  J. — By  leave  of  court,  the  plaintijS  has  brought  this 
action  against  the  defendants,  upon  a  claim  accruing  upon  a  lease 
of  the  property  of  the  Erie  and  Genesee  Valley  K.  JEL  Co.  exe- 
cuted by  him  m  1871  to  the  defendant,  the  Erie  Rj.  Co.,  to  re- 
quire its  receiver  to  pay  out  of  funds  in  his  hands  applicable  to 
such  purposes,  for  the  use  of  the  leased  property,  during  its  oc- 
cupancy and  enjoyment  by  such  receiver  in  the  years  1875,  '6,  '7 
and  '8. 

The  receiver,  upon  being  requested  by  the  plaintiff  to  pay  rent, 
first  claimed  that  the  conveyance  by  which  the  plaintiff  acquired 
possession  of  and  an  interest  in  the  Erie  and  Genesee  Yalley  road 
was  ultra  vires,  and  that  the  title  thereby  claimed  by  the  plaintiff 
as  well  as  that  attempted  to  be  conveyed  by  him  to  the  Erie  Ry. 
Co.  was  invalid  and  imposed  no  legal  obligation  upon  him. 

This  fact,  instead  of  leading,  as  would  be  supposed,  to  a  surrender, 
by  the  receiver,  of  the  property  thus  claimea  to  be  illegally  held 
by  him,  merely  led  to  a  refusal  to  pay  the  rent  reserved  in  the 
lease  to  the  Erie  Ry.  Co. 

For  upwards  of  three  years  the  defendant  Jewett,  as  such  re- 
ceiver, continued  in  possession  of  the  property  acquired  under  such 
lease,  and  continued  to  use  and  operate  it  as  a  railroad  in  connec- 
tion with  the  main,  and  subsidiary  lines  of  the  original  Erie  Ry. 
Co. 

Upon  the  trial  of  the  action  the  defendants  urged  not  only  the 
original  objection  to  the  plaintifPs  claim,  but  also  several  additional 

f  rounds  of  defence,  all  of  which  were  overruled  by  the  Special 
brm  and  judgment  was  ordered  for  the  plaintiff. 
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UpoD  an  appeal  therefrom  by  the  defendants  the  General  Term 
reversed  the  jndgment  of  the  Special  Term,  and  ordered  a  new 
trial,  upon  the  ground  that  the  conveyance  bjr  which  the  plaintiff 
acquired  his  interest  in  the  property  oi  the  Erie  and  Genesee  Val- 
ley R.  R.  Co.  was  ultra  vires,  and  he,  therefore,  was  under  no  legal 
obligation  to  that  company  and  took  no  interest  in  its  property,  oy 
the  conveyance  to  him.  The  court  further  held  thut,  considering 
the  lease  to  have  been  a  valid  obligation,  the  plaintiff,  being  under 
no  legal  obligation  to  pay  such  rent,  and  not  having  paid  it  to  the 
persons  thereby  entitled,  did  not  occupy  such  a  position  or  have 
such  an  interest  as  entitled  him  to  maintain  an  action  to  enforce 
the  specific  performance  of  his  contract  with  tlie  Erie  By.  Co. 

The  plaintiff,  having  appealed  to  this  court  upon  the  usual  stipu- 
lation from  the  order  of  the  General  Term,  is  met  with  these  and 
other  objections  to  his  ri^ht  to  recover. 

The  instrument  by  which  the  plaintiff  acquired  an  interest  in 
the  property  of  the  Erie  and  Genesee  Valley  Ry.  Co.,  which  was 
.a  corporation  duly  organized  to  build  and  operate  the  railroad  in 
question,  must  be  regarded  for  the  purposes  of  tliis  action  as  a 
simple  lease  of-  the  property  for  an  agreed  annual  rental  of  $8400, 
which  the  plaintiff  Wood  rim  expressly  covenanted  to  pay  therefor. 

The  manner  of  payment  agreed  upon  was,  that  the  plaintiff 
should  pay  the  interest  to  whomsoever  due  upon  a  certain  mort- 
gage for  $120,000,  given  by  the  Erie  and  Genesee  Valley  R.  R.  Co. 
to  certain  parties  to  secure  the  payment  to  the  holders  of  bonds 
for  that  amount,  which  had  been  negotiated  by  the  company; 
although  other  stipulations  between  the  parties  were  contained  in 
the  agreement  produced  in  evidence,  their  consideration  was  waived 
on  the  trial,  and  they  do  not  affect  the  questions  presented  on  this 
appeal. 

The  annual  rent  reserved  by  the  contract  was  fixed,  and  that 
sum  was  never  to  be  increased,  and  could  be  decreased  only  by  the 
payment  in  gross  by  the  plaintiff  to  the  parties  therein  appointed 
to  receive  it,  of  the  sum  of  $120,000,  being  a  principal,  which,  at 
the  then  legal  rate  of  interest,  would  produce  annually  the  amount 
agreed  upon  as  rent.  In  the  event  of  such  payment,  the  obligation 
to  pay  rent  was  to  be  reduced  to  a  nominal  sum,  and  the  fessees 
would  become  entitled  to  retain  possession  of  the  property  de- 
scribed to  the  end  of  the  term.  Provision  was  also  made  for  a 
surrender  of  the  property  by  the  lessee  to  the  lessors  upon  the 
expiration  of  the  term,  or  the  annulment  of  the  lease  for  other 
causes. 

Immediately  after  the  execution  of  this  agreement  by*the  parties, 
and  its  ratification  by  the  stockholders  of  Uie  lessors,  the  plaintiff 
entered  into  possession  of  the  property  demised.  On  November  8, 
1871,  the  plaintiff,  by  a  written  instrument,  mutually  executed  by 
the  parties  thereto,  leased  to  the  Erie  Ry.  Co*  all  oi  the  property 
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acquired  by  bim  from  the  Erie  and  Genesee  Yalley  K.  R.  Co. 
for  the  term,  and  upon  coyenants  and  conditions  similar  to  those 
contained  in  the  lease,  by  which  he  acqaired  his  interest  in  the 
property. 

We  do  not  think  that  either  of  those  leases  was  yoid  as  being 
either  malum  in  se,  malum  prohibitum,  or  contrary  to  public  policy. 
Neither  do  we  think  that  they  can  be  ayoided  by  the  respectiye 
lessees  thereof  on  account  of  any  want  of  power  on  the  part  of  the 
respectiye  lessors  to  make  such  contracts.  Such  objections  come 
witn  an  ill  grace  from  a  corporation  which  has  acquired  possession 
of  nineteen  independent  lines  of  railroad  by  yirtue  of  leases,  and 
which  is  now  occupying  and  enjoying  the  use  thereof,  and  such 
party  is  entitled  to  such  consideration  only  from  the  court  as  the 
strictest  rules  of  law  require. 

Whateyer  may  be  the  rule  in  other  States  or  in  England,  the 

1>ublic  policy  of  this  State,  as  manifested  by  numerous  acts  of  the 
egislature,  has  always  been,  not  only  to  afford  the  fullest  scope  for 
the  consolidation  and  reorganization  of  non-competing  railroads 
and  railroad  corporations,  but  also  for  the  transfer  of  the  use  of 
such  roads  and  tlieir  franchises  by  one  corporation  to  another. 

The  first  statute  passed  on  this  subject  was  chapter  213  of  the 
Laws  of  1839,  and  is  a  general  law,  consisting  of  a  single  section 
proyiding  as  follows :  "  It  shall  be  lawful,  hereafter,  for  any  rail- 
road corporation  to  contract  with  any  other  railroad  corporation 
for  the  use  of  their  respectiye  roads,  and  thereafter  to  use  the 
same  in  such  manner  as  may  be  prescribed  in  such  contracts,"  but 
not  in  a  manner  inconsistent  with  the  proyisions  of  the  charter 
of  the  company  whose  road  was  to  be  used  under  such  con- 
tract. 

This  act  has  never  been  repealed,  and  has  been  held  by  this  court 
to  confer  power  upon  railroad  corporations,  not  only  to  acquire, 
but  also  to  transfer  to  other  rsdlroad  corporations,  by  lease,  the  ex- 
dusiye  right  to  use  and  enjoy  the  property  and  pnyile^es  of  the 
lessor  in  such  contract.  Fisher  v.  N.  Y.  C.  &  H.  R.  K.  R  Co., 
46  N.  T.  644 ;  People  v.  A.  &  Vt.  R.  R.  Co.,  77  id.  232 ;  T.  & 
B.  R.  R  Co.  V.  B.,  H.  T.  &  W.  Ry.  Co.,  86  id.  107. 

Since  this  act  yarious  statutes  haye  been  enacted  in  this  State, 
recognizing  the  yalidity  of  such  leases,  and  imposing  duties  and 
obliffations,  as  well  as  conferrinff  powers  upon  the  lessees  of  rail- 
roads with  a  yiew  of  enlarging  the  benefits  and  priyileges  enjoyed 
by  them  under  such  transfers.  Among  those  acts  may  be  cited 
chapter  222,  Laws  of  1847 ;  chapter  302,  LaWs  of  1855 ;  chapter 
682,  Laws  of  1864;  chapter  254,  Laws  of  1867;  chapters  237  and 
844,  Laws  of  1869 ;  chapter  349,  Laws  of  1880. 

It  is  significant  on  this  question  that  chapter  582  of  the  Laws  of 
1864  requires  indiyidnals  as  well  as  railroad  corporations,  who 
might  be  operating  leased  railroads,  to  build  and  maintain  the 
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fences  required  by  other  statntes  to  be  kept  up  and  maintained 
along  railroad  rentes. 

W  hile  it  has  been  held  that  this  statute  did  not,  of  itself,  confer 
express  power  upon  a  railroad  corporation  to  lease  its  roads  and 
franchises  to  an  individual  (Abbott  v.  Johnstown,  etc.,  R.  R.  Co., 
80  N.  T.  27 ;  86  Am.  Rep.  572),  yet  it  clearly  recognized  the 
validity  of  such  an  act  whenever  competent  authority  is  obtained 
to  make  such  lease.  It  would  seem  to  follow  from  these  statutes 
that  the  supreme  legislative  authority  of  this  State  does  not  regard 
the  transfer  of  the  property  and  privileges  of  one  railroad  corpora- 
tion to  another  with  a  view  of  their  operation  by  the  lessees  thereof, 
as  either  contrary  to  good  morals  or  public  policy. 

H  such  be  the  rule  with  reference  to  transfers  by  one  corporation 
to  another,  there  would  seem  to  be  no  distinction  so  far  as  the 
morality  of  the  transaction  is  concerned  between  such  a  transfer 
and  a  like  transfer  to  an  individaaL  The  vice,  if  any,  is  in  the  act 
itself  and  not  in  the  person  by  whom  it  is  done.  Bissell  v,  M.  S. 
&  N.  I.  R.  R.  Co.,  22  N.  Y.  258.  The  transfer  to  an  individual 
may  not  be  expressly  authorized  by  statute,  but  neither  is  it 
expressly  prohibited,  and  the  validity  of  such  a  trnnsfer,  granting 
the  power  to  make  it,  is  recognized  by  chapter  582  of  tlie  Laws 
of  1864. 

We  have  carefully  examined  the  several  cases  cited  by  the  learned 
counsel  for  the  respondent,  in  support  of  the  claim  that  the  lease 
to  the  plaintifE  was  contrary  to  public  policy,  and,  therefore,  void, 
and  do  not  think  them  applicable  to  the  condition  of  the  law  as  it 
exists  in  this  State. 

The  cases  in  England  and  the  several  States  of  Vermont,  Mas- 
sachusetts, New  Jersey  and  Ohio  referred  to,  arose  under  statutes 
whereby  all  transfei-s  of  corporate  franchises  were  either  impliedly 
prohibited  or  wholly  unauthorized. 

The  case  of  Abbott  v,  Johnstown  R.  R.  Co.  held  simply  that  a 
railroad  corporation  could  not,  without  the  consent  of  the  State, 
**  change  its  terms  or  absolve  itself  from  any  of  its  obligations  by 
any  conventional  arrangement  with  third  persons  as  to  Uie  control 
and  management  of  its  road."  The  principles  there  laid  down  are 
applicable  only  to  cases  arising  between  third  persons  and  railroad 
corporations  who  have  transferred  the  control  and  operation  of  their 
roads  to  individuals,  and  do  not  purport  to  decide  anything  as  to 
the  respective  rights  of  the  parties  to  such  contracts. 

We  do  not  consider  it  necessary  in  this  case  to  determine  the 
question  whether  a  lease  by  a  railroad  corporation  of  its  property 
and  privileges  to  an  individual  is  ultra  vires  or  not,  as  we  think  it 
is  well  settled  by  authority  that  a  grantee  in  such  a  conveyance,  at 
least  so  far  as  the  contract  has  been  executed,  is  estopped  from 
contesting  the  title  of  his  lessor  or  the  validity  of  the  conveyance 
by  which  ne  has  acquired  possession  of  the  leased  property.     Piatt 
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on  Leases,  57,  58 ;  Yenuim  t^.  Smith,  15  N.  Y.  827;  Ingrahaxn  v. 
Baldwin,  9  id.  45. 

The  estoppel  vhich  binds  the  tenant  also  binds  all  who  claim 
through  or  nndeV  him,  and  no  just  reason  can  be  alleged  why  any 
distinction  shonld  be  made  between  the  conveyances  in  evidence 
which  were  respectively  made  to  and  by  the  plain tifE  WoodmS. 
Taylor's  Landlord  and  Tenant,  §§  89,  90, 91, 657,  705 ;  Archbold's 
Landlord  and  Tenant,  219.  Not  only  do  we  consider  the  principles 
of  law  governing  the  relations  of  landlord  and  tenant  applicable 
to  this  case,  but  the  general  principles  of  equity  relating  to  the 
respective  rights  and  liabilities  of  parties,  arising  out  of  contracts 
between  individuals  and  corporations,  which  have  been  partially  or 
wholly  performed  by  either  party,  preclude  them  respectively  from 
raising  any  questions  as  to  tne  power  of  the  corporation  to  make 
such  contracts. 

There  is  a  manifest  distinction  between  cases  arising  under 
contracts  which  are  contrary  to  public  policy  or  mala  in  se 
or  mala  prohibita,  and  those  which  are  claimed  to  be  ultra  vires 
alone. 

This  question  has  1)een  so  fully  and  ably  discussed  in  this  court 
in  the  case  of  Bissell  v.  Mich.  S.  &  N.  I.  R.  R  Co.,  22  N.  Y.  258, 
and  Whitney  Arms  Co.  v.  Barlow  et  al.,  63  id.  62 ;  20  Am.  Rep. 
504,  by  Judges  Selden,  Comstock  and  Allen,  that  it  would  be  a 
work  of  supererogation  to  attempt  to  add  anything  to  the  arguments 
there  advanced. 

The  principles  determined  in  the  case  of  Whitney  Arms  Co.  v. 
Barlow  seem  to  control  every  view  which  may  be  taken  of  the 
respectives  rights  and  liabilities  of  the  parties  in  the  case.  Judge 
Alien  there  says :  ^^  A  purchaser  who  acquired  by  contract,  and 
under  an  agreement  to  pay  for  it,  the  property  of  a  corporation, 
cannot  defeat  the  claim  for  the  purchase  price  by  impeacning  the 
right  of  the  corporation  to  become  the  owner  of  the  property. 
One  who  has  received  from  a  corporation  the  full  consideration  of 
his  engagement  to  pay  money,  either  in  services  or  in  propertv, 
cannot  avail  hiraseli  of  the  objection  that  the  contract  thus  fully 
performed  by  the  corporation  was  ultra  vires,  or  not  within  its 
chartered  privileges  or  power.     It  would  be  contrary  to  the  first 

Erinciples  of  equity  to  allow  such  a  defence  to  prevail  in  an  action 
y  the  corporation.  It  is  now  very  well  settled  that  a  corporation 
cannot  avail  itself  of  the  defence  of  ultra  vires  where  the  contract 
has  been  in  good  faith  fully  performed  by  the  other  party,  and  the 
corporation  has  had  the  full  benefit  of  the  performance  and  the 
contract.  If  an  action  cannot  be  brought  directly  upon  the  agree- 
ment, either  equity  will  grant  relief  or  an  action  in  some  other 
form  will  pi'evail.  The  same  rule  holds  e  converse.  If  the 
other  party  lias  had  the  benefit  of  a  contract  fullv  performed  by 
the  corporation,  he  will  not  be  heard  to  object  that  the  contiiu^ 


LSA8B — S8T0PPBL — BECEIVEBS.  607 

and  perfonnanoe  were  not  within  the  legitimate  power  of  the 
corporation.'' 

These  propoeitions  are  supported  bj  the  numerous  authorities 
cited  bj  tne  learned  judge,  and  meet  our  full  approvaL 

We  have  thus  arrived  at  the  conclusion  that,  so  far  as  the 
defendants  are  concerned,  the  contracts  between  the  plaintiff  and 
the  several  railroad  corporations  must  be  treated  as  valid  contracts, 
binding  upon  the  defendant,  the  Erie  By:  Co.,  and  enforceable 
a^nst  the  receiver  of  such  corporation,  so  far  as  he  has  assumed 
their  obligations,  acting  within  the  authority  of  the  order  creating 
such  receivership. 

Other  material  questions  in  this  case  are  to  be  solved  by  an 
examination  of  the  principles  which  govern  courts  in  the  distribu- 
tion of  a  fund,  accumulated  in  the  hands  of  a  receiver,  acting 
under  the  orders  of  the  court.  Inasmuch  as  the  fund  and  the 
parties  to  the  proceeding  are  always  within  the  jurisdiction  of  the 
court,  such  distribution  is  usually  summarilv  ordered  upon  the 
application  of  the  parties  interested,  by  a  rule  directing  the  manner 
thereof.  Courts,  in  such  cases,  have  jurisdiction,  whenever  pos- 
sessed of  the  necessary  facts,  to  make  an  order  for  either  partial  or 
total  disbursement  of  such  fund  among  the  persons  who  appear  to 
be  equitably  entitled  thereto. 

It  can  make  no  difference  in  the  principles  which  should  govern 
Bueh  distribution  as  to  whether  the  facts  upon  which  it  is  based 
appear  to  the  court  by  affidavit  and  upon  a  motion,  or  through  the 
medium  of  evidence  and  findings  of  the  court  upon  a  trial  of  an 
action  between  the  parties  interested. 

The  form  of  the  proceedings  cannot  affect  the  ultimate  riglits  of 
the  parties.  The  defendant  receiver  has  accumulated  a  fund  from 
the  us^  of  the  property  of  the  insolvent  railroad  corporation, 
operated  bv  him,  which  is  subject  to  disbursement  under  the 
order  appomting  him  such  receiver,  and  the  general  rules  of  law 
applicable  to  trusts  such  as  that  which  he  was  appointed  to 
administer. 

The  order  appointing  him  receiver  was  originally  made  on  the 
26th  day  of  May,  1875,  in  an  action  in  the  Supreme  Court,  brought 
in  the  name  of  the  People  by  their  attorney-general,  under  the 
statutes  regulating  the  jurisdiction  of  courts  of  equity  over  the 
estates  of  insolvent  corporations,  against  the  Erie  Ky.  Co.,  and 
the  several  mortgagees  of  the  property  of  such  road,  and  all  others 
interested  therein,  for  the  purpose  of  dissolving  such  corporation 
and  distributing  its  assets  among  its  creditors. 

A  supplementary  order  in  such  action  conferring  additional  power 
upon  the  receiver  was  made  by  the  same  court  on  the  29th  day  of 
May,  1875.  By  such  orders,  it  appeared  among  other  things,  that 
the  receiver  was  authorized  to  take  immediate  possession  of  all  of 
the  property,  and  exercise  the  functions,  of  the  said  Erie  By.  Co.^ 
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and  continne  the  operation  of  the  road  in  the  ordinary  and  usual 
course,  as  the  same  was  then  operated,  and  to  purchase  and  pay  for 
all  such  needful  material  and  supplies  as  migut  seem  to  him  to  be 
necessary  and  proper,  and  to  do  whatever  might  be  needful  to 
maintain  and  preserve  the  corporate  or^nization  and  franchises  of 
the  company  until  final  judgment  in  the  action,  and  to  defray  the 
necessary  and  proper  expenses  incident  thereto.  He  was  further 
authorized,  in  the  exercise  of  a  sound  discretion,  to  pay  any  rent 
then  due  or  that  mi^i^Iit  thereafter  become  due  under  any  lease 
then  held  by  the  Erie  Ky.  Co.,  in  manner  and  form  as  provided  by 
such  leases  respectively ;  and  in  order  to  prevent  a  forfeiture  of  any 
leases,  he  was  authorized  to  borrow  money  for  the  payment  of  su<£ 
rent,  and  issue  the  usual  receiver's  certiiicates  therefor.  It  was  also 
provided,  that  the  order  should  not  be  so  construed  as  to  require 
the  receiver  to  adopt  and  confirm  such  leases  as  he  should  find  to 
be  disadvanta^ous  to  all  parties. 

It  appeared  by  the  complaint  and  affidavits  upon  which  such 
order  was  issued,  that  the  Erie  and  Genesee  Valley  railroad  was 
one  of  nineteen  other  roads  which  were  then  leased,  run,  and  oper- 
ated by  the  Erie  Ky.  Co.,  and  that  the  annual  rental  of  such  road 
was  there  described  as  being  $8400. 

By  a  friendly  and  apparently  auxiliary  action  commenced  by 
the  Farmers'  Loan  and  Trust  Co.  in  the  Supreme  Court,  as 
trustees  under  the  fifth  mortgage  upon  the  property  of  the  insol- 
vent railroad,  to  foreclose  the  same  against  tne  Erie  Ry.  Co., 
and  J.  C.  Bancroft  Davis  and  James  Brown,  trustees  under  prior 
mortgages,  the  receiver,  Hugh  J.  Jewett,  by  an  order  maoe  in 
such  action  on  the  15th  day  of  June,  1875,  had  his  authority,  as 
such  receiver,  extended  to  cover  the  interest  of  the  Farmers'  Loan 
and  Trust  Co.  under  two  certain  mortgages  held  by  it  against 
the  Erie  Ry.  Co.,  and  was  further  empowered,  aniongother  things, 
to  run  and  operate  the  roads  and  lines  of  the  Erie  Ky.  Co.,  or  by 
it  possessed  at  the  date  of  his  receivership,  and  collect  the  tolls, 
income  and  profits  of  the  same,  and  to  adjust  and  pay  taxes,  assess- 
ments, charges,  rent,  and  other  expenses  in  and  about  the  proper 
operation  of  said  roads,  but  not  to  divert  the  income  of  the  mort- 
gaged premises  for  the  benefit  of  any  junior  claimant. 

On  the  same  day,  in  a  similar  action  in  the  Supreme  Court, 
brought  by  J.  C.  Bancroft  Davis  and  James  Brown,  as  trustees, 
under  the  certain  prior  mortgages  above  referred  to,  and  to  fore- 
close the  same  a^inst  the  Ene  Ry.  Co.  and  the  Farmers'  Loan 
and  Trust  Co.,  a  further  order  extending  the  power  and  authority 
of  Jewett,  as  receiver,  was  made,  which,  in  all  of  its  material 
provisions,  was  similar  to  that  made  in  the  action  of  the  Farmers' 
Loan  and  Trust  Co.  above  described. 

One  of  the  principal  objects  contemplated  by  these  orders  was 
to  enable  the  receiver  to  continue  the  operation  of  the  road  and 
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itB  dependencies,  and  to  prevent  any  intermption  of  its  business, 
which  woald  materially  impair  the  value  of  the  road  and  the  secu* 
rity  of  its  mortgagees  and  creditors. 

Invested  with  these  powers  the  defendant  Jewett,  on  the  25th 
day  of  Mav,  1875,  took  possession,  not  only  of  the  property  and 
effects  of  tiie  Erie  Ry.  Co.,  but  also  of  the  Erie  and  Genesee  Val- 
ley i*ailroad  and  all  of  its  property  and  appurtenances,  and  con- 
tinued to  hold  possession,  and  operate  it  in  connection  with  tiie 
otlier  lines  belonging  to  the  Erie  By.  Co.,  until  they  were  sold 
under  the  decree  of  ^reclosure  entered  in  the  action  instituted  by 
the  Farmers'  Loan  and  Tiust  Co.,  in  the  spring  or  summer  of 
1878,  at  which  time  the  possession  of  the  property  by  the  re- 
ceiver terminated. 

In  view  of  the  fact  that  the  Erie  and  Genesee  Valley  railroad 
was  named  in  the  papers  upon  which  such  order  was  based  as  one 
of  the  leased  roads,  and  its  rental  was  described  as  being  $8400 
annually,  no  question  can  arise  as  to  the  meaning  and  construc- 
tion 01  the  order,  or  as  to  the  contemplation  of  the  occupation 
of  that  road,  and  the  pavment  of  that  sum  as  the  rental  thereof. 

The  receiver  having  been  appointed  in  an  action  wherein  all  of 
the  mortgagees  and  Ken  holders  of  the  property  of  the  Erie  Ey. 
Co.  were  parties  defendant,  by  orders  which  nave  not  been  modi- 
fied or  appealed  from  and  in  which  all  parties  have  acquiesced, 
they  cannot  now  be  allowed  to  dispute  or  question  the  power  con- 
ferred upon  him  by  such  orders.  The  court  had  full  power  and 
authority,  by  virtue  of  the  statutes,  and  under  its  jurisdiction  as  a 
court  of  equity,  exercising  its  power  over  the  estate  of  an  insol- 
vent corpomtion,  to  direct  the  manner  in  which  the  property  of 
Buch  corporation  should  be  managed  and  conducted  while  in  the 
possession  of  the  receiver,  and  the  conditions  upon  ^vi^hich  such 
tnnds  should  be  paid  out. 

It  would  seem  to  be  entirely  immaterial  as  to  the  source  whence 
the  funds  in  the  hands  of  the  receiver  were  derived  or  whether 
the  particular  portion  of  such  road  covered  by  mortgages  contrib- 
uted more  lately  to  such  fund  than  other  portions  not  subject  to 
such  liens.  Under  the  orders  in  question  the  receipts,  from  what- 
ever source  derived,  were  to  form  one  common  fund  applicable  in 
the  first  instance  to  the  discharge  of  the  obligations  which  the 
receiver  was  thereby  authorized  to  incur. 

Whatever  might  be  the  respective  rights  of  the  various  parties 
to  this  action  as  between  themselves  to  priority  in  the  participation 
of  the  assets  of  the  insolvent  Erie  Bv.  Co.,  such  rights  could  affect 
only  the  property  remaining  after  tne  liabilities  created  under  the 
receivership  nad  been  fully  paid  and  satisfied.  Under  the  orders 
referred  to  it  was  not  onlv  within  the  power  of  the  receiver  to 
assume  the  obligations  of  the  several  leases  referred  to,  so  far  as 
the  payment  of  rent  either  due  or  to  grow  due  thereon  was  con- 
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eeraed,  and  diBcharse  the  same  with  any  fnndB  in  his  hands,  but 
he  was  further  anthorued  to  bind  even  the  corpus  of  the  estate 
without  r^ard  to  the  rights  of  the  seyeral  mortgagees  therein  in 
exercising  the  authority  conferred  upon  him.  Miltenberger  -e. 
Logansport  R.  B.  Co.,  106  U.  S.  286 ;  s.  a,  12  Am.  &  £ng.  JEL  R. 
Gas.  464;  Langdon  v.  Yt  Cent  K  K.  Co.,  50  Yt  600;  53  i<L 
230;  54  id.  503;  s.  c,  4  Am.  &  Eng.  R  R  Gas.  83;  11  id. 
688. 

The  receiver  was  not  only  thus  authorized  to  assume  the  obligar 
tioDS  of  the  lease  and  bind  the  estate  in  his  hands  to  the  payment 
of  the  rent  accruing  thereon,  but  by  entering  into  the 
of  and  occupying  such  leased  property  he  manifested  by  an  un- 
equivocal act  bis  election  to  regard  the  continuance  of  such  lease 
as  beneficial  for  all  of  the  parties  interested,  and  his  intention  to 
continue  the  interest  acquired  by  the  Erie  By.  Co.  under  such 
lease.  He  could  not  take  possession  of  the  property  and  enjoy  its 
use  and  occupation  without  incurring  a  liability  for  the  payment 
of  the  rent  under  the  lease  by  which  his  predecessor  secured  its 
possession.  The  principles  which  sovem  the  liability  of  an  as- 
signee of  a  lease  seem  to  be  applicable  to  the  case  of  a  receiver,  and 
he  would  be  equitably  and  legally  chargeable  with  the  payment  of 
rent  under  a  lease  for  such  time  as  he  continued  to  occupy  the 
property  demised. 

While  it  was  competent  for  him  at  any  time  to  negotiate  a  neinr 
and  secure  a  modification  of  the  terms  of  the  lease  with  the  con- 
sent of  the  various  parties  interested,  or  to  repudiate  the  lease  and 
surrender  the  property,  yet  not  having  done  so  he  must  be  held  to 
have  continuea  hii9  acceptance  under  the  terms  and  conditions  of 
the  existing  lease  as  to  the  payment  of  rent  thereon. 

His  position  has  been  said  to  be  analogous  to  that  of  an  exeo- 
utor  who  takes  possession  and  enjoys  the  occupation  of  property 
held  under  a  lease  by  his  testator.  He  thereby  oecomes  liable  for 
the  payment  of  the  rent  accruing  during  his  occupation  of  the 
premises  according  to  the  terms  of  the  lease  under  which  it  was 
acquired.  Martin  v.  Black,  9  Paige,  641.  The  assimee  of  a  bank- 
rupt also  occupies  an  analogous  position  and  is  subject  to  a  flimi^r 
liaoility. 

While  we  regard  these  considerations  decisive  of  the  receiver's 
liability,  we  have  not  failed  to  notice  the  argument  of  the  respon- 
dent as  to  the  equities  of  the  parties  founded  upon  the  assumed 
inability  of  the  leased  road  to  earn  the  amount  of  the  rent  secured 
by  its  lease. 

If  the  lease  in  question  was  an  unprofitable  one  for  the  receiTer 
to  continue,  it  was  optional  with  him  at  any  time  to  terminate  it 
by  a  surrender  of  the  demised  premises  and  thus  avoid  liability 
thereunder. 

It  seems  to  us,  however,  that  it  does  not  necessarily  follow  tha^ 
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the  value  of  any  specified  portion  of  an  extensive  railway  system 
can  be  measured  with  exactness  by  the  amount  of  the  receipts  of 
such  particular  portion.  Its  value  as  a  feeder  or  connecting  link 
in  such  a  system  may  be  largely  disproportioned  to  the  actuS  sum 
received  for  transportation  over  it.  Such  considerations,  influen- 
tial as  they  might  l>e  in  affecting  the  action  of  parties  in  negotiat- 
ing a  contract  for  the  use  of  a  railroad,  would  preclude  a  court 
from  holding  that  the  actual  receipts  of  a  road  thus  situated  con- 
stituted an  equitable  basis  for  fixing  the  compensation  to  be  paid 
for  its  use. 

If  the  plaintijS  in  a  proceeding  of  this  kind  should  be  held  to 
the  principles  upon  which  courts  of  equity  sustain  actions  to  com- 
pel the  specific  performance  of  contracts,  we  think,  within  the 
authorities,  he  has  entitled  himself  to  the  relief  sought. 

The  principle  upon  which  such  jurisdiction  is  based  is  defined 
generally,  to  be  those  cases  where  tnere  is  the  breach  of  a  contract 
which  was  binding  in  law,  but  the  remedy  at  law  is  inadequate. 
8  Parsons  on  Contracts,  352. 

It  is  quite  obvious  that  this  is  a  case  within  the  rule. 

The  plaintiff  by  his  covenants  with  the  Erie  &  Geneasee  Valley 
K.  R.  Go.  has  not  only  subjected  himself  to  an  action  on  behalf 
of  such  company  to  compel  nim  to  pay  the  interest  upon  its  bonds, 
but  he  has  also  become  thereby  liable  to  a  similar  action  on  behalf 
of  each  of  the  bondholders  secured  by  the  mortgage  of  this  road. 
He  has  thus  subjected  himself  to  numerous  actions  and  has 
been  put  into  the  possession  of  the  property  from  which  the 
means  for  the  payment  of  these  claims  was  expected  to  be  derived. 
In  consideration  of  the  transfers  to  it  by  the  plaintiff  of  the  same 
property,  the  Erie  Ry.  Co.  expressly  covenanted  to  assume  the  pay- 
ment 01  such  interest  and  to  relieve  the  plaintiff  from  his  liability 
therefor.  The  defendant  has  placed  in  the  hands  of  the  plaintiff 
the  property  which  was  the  consideration  of,  and  inducement  for, 
such  promises.  Although  the  plaintiff,  upon  the  payment  of  such 
interest,  may  be  entitled  to  recover  it  back  from  the  Erie  Ry.  Co. 
in  an  action  at  law,  he  is  under  no  equitable  obligation  to  pursue 
such  a  course.  It  furnishes  a  good  equitable  reason  for  not  requir- 
ing such  a  proceeding  in  this  case  that  it  would  necessitate  the 
n^inK  by  hfm  in  eacS  year  of  a  large  amount  of  money,  which 
woula  certainly  be  diflScult,  and  might  be  impossible,  without  the 
aid  of  the  property  which  was  the  consideration  of  his  promise  to 
make  such  payment.  Under  such  circumstances  it  would  seem  to 
be  grossly  inequitable  to  throw  upon  him  the  burden  of  carrying 
those  obligations,  while  the  party  ultimately  liable  for  their  pay- 
ment retains  the  property  and  unjustly  repudiates  the  obli^tion 
by  which  it  was  acquired.  It  is  perfectly  apparent  that  if  the 
plaintiff  were  confined  to  his  remedy  at  law,  tnat  the  damages  to 
which  he  would  thereby  be  entitled,  would  be  quite  inadequate  to 
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oompensate  him  for  the  Iosb  which  he  might  and  probably  wonid 
BQBtain. 

Althongh  the  plaintiff  by  virtue  of  his  covenant  with  the  Erie 
&  GenesBee  Yalley  R.  R.  Co.  was  originally  primarily  liable  to 

Eay  snch  interest,  yet  through  hia  contract  with  the  Erie  Ky.  Co., 
e,  80  far  as  the  latter  was  concerned,  has  become  a  mere  suretv 
for  the  payment  of  the  debt,  and  has  the  right  to  call  upon  it 
to  indemnify  and  protect  him  from  his  collateral  liability.  A 
surety  who  has  placed  the  means  for  paying  a  debt  into  the  hands 
of  another,  under^  a  covenant  to  pay  the  same,  can  maintain  an 
action  in  equity  to  compel  the  performance  of  snch  covenant 
without  first  paying  the  debt,  and  is  not  limited  to  his  action  on 
such  covenant. 

The  principles  decided  in  Marsh  v.  Pike,  10  Paige,  595,  seem 
to  be  fairly  applicable  to  this  case.  In  that  case  a  mortgagor  who 
had  sold  and  conveyed  the  land  covered  by  the  mortgage,  subject 
to  the  same,  and  the  payment  thereof  had  been  assumed  by  suc- 
cessive grantees  thereafter,  was  held  to  be  entitled  to  maintain  his 
action  against  such  subsequent  grantees  to  compel  them  to  pay  off 
and  discharge  such  mortgage.  It  was  held  that  he  was  under  no 
legal  obligation  to  pay  the  mortgage  and  enforce  his  claim  under 
the  right  of  subrogation,  but  that  lie  could  file  his  bill  directly  and 
compel  the  specinc  performance  by  his  grantees  of  the  covenant 
to  pay.  Similar  in  principle  are  the  cases  which  hold  that  the 
subscriber  for  stock  in  an  incorporated  company  upon  a  sale 
thereof  and  the  covenant  of  his  vendee  to  pay  and  discharge  the 
liability  of  such  subscriber  to  the  corporation,  may  maintam  his 
action  to  compel  such  vendee  to  perform  his  contract.  Cheale  v. 
Ken  ward,  60  Eng.  Ch.  27 ;  Tod  v.  Taft,  7  Allen,  371 ;  Leach  v. 
Fobes,  11  id.  506.  ^ 

The  other  questions  raised  and  argued  in  this  case  are  neces- 
sarily involved  in  and  determined  by  the  conclusions  arrived  at 
in  the  foregoing  opinion. 

We  are,  therefore,  on  the  whole  case,  of  the  opinion  that  the 
general  term  erred,  and' that  the  order  for  a  new  trial  should  be 
reversed,  and  the  judgment  of  the  special  term  affirmed. 

All  concur. 

Order  reversed  and  judgment  affirmed.  ^ 

Lease. — A  railroad  comnany  has  no  power,  without  express  lecialatife 
authority,  to  lease  its  roaa  and  franchises  to  another  company.  Elean  «. 
Johnson,  1  Stockt.  401;  Black  e.  Del.  &  Bar.  Canal  Co.,  7  C.  K  Gr.  180;  9 
C.  E.  Gr.  465;  Troy  R.  R.  Co.  e.Kerr,  17  Barb.  581;  Clark  e.  Omaha  R  R, 
6  Keb.  814;  Johnson  e.  Shrewsbury  R.  R.,  17  Jur.  1015;  8  De  G.,  H.  A  Q, 
914;  McMillan  e.  Mich.  South.  R.  R.,  16  Mich.  79;  Shrewsbury  R  R  e. 
London  R  R,  17  Jur.  845;  Occum  Co.  e.  Spraffue  Co.,  84  Conn.  529;  Thomas 
e.  West  Jersey  R  R,  101  U.  S.  71 ;  Bast  Anglum  R  R  e.  Bastem  Co*  R  R, 
11  C.  B.  775;  CampbeU  e.  MarietU  R  R,  28  Ohio  St  168;  Lauman  «. 
liebanon  Valley  R  R,  80  Pa.  8t  42;  Pinto  Co.  Case,  L.  R  (8  Ch.  Div.)  268; 
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Boston  R  R  o.  New  York  R  R  (R.  L),  29  Alb.  L.  J.  618;  CampbelPs  Case, 
L.  R  (9  Ch.  App.)  1;  Simpson  «.  Westminster  Co.,  8  H.  L.  Cas.  712;  Era 
Ins.  Co.,  6  Jur.  (N.  8.)  18:^;  Smith  v.  St.  Louis  Ins.  Co.,  2  Tenn.  Ch.  727; 
Price  «.  St.  Louis  Ins.  Co.,  8  Mo.  App.  262;  Cozart «.  Georgia  R  R,  54  Gi« 
879;  AbboU  v.  J.  G.  4k  K.  H.  R  Co.,  2  Am.  A  Eng.  R  R  Cas.  541;  Boston 
&  P.  R  R  Co.  e.  N.  T.  4k  K.  E.  R  R  Co.,  2  Am.  4k  Eng.  R  R  Cas.  800; 
Troy  A  Boston  R  Co.  e.  Boston,  H.  T.  4k  W.  R  Co.,  7  Am.  &  Eng.  R  R 
Cas.  49. 


SrswABTet  aL 

V. 

Hott's  EzBoirroBB. 

(Ill  VhUed  auoa  BeparU,  878.) 


By  %  lease  from  one  railroad  corporation  of  its  railroad  to  another  railroad 
oorporation,  subject  to  a  previous  mortgage,  the  lessee  covenanted  to  pay  as 
vent  a  certain  proportion  of  the  gross  earnings,  and  to  state  accents  semi- 
mnnually,  and  further  covenanted,  if  the  rent  for  any  six  months  should  be 
insufficient  to  pay  the  interest  due  at  the  end  of  the  six  months  on  the  mort« 
gaffe  bonds,  then  to  advance  a  sufficient  sum  to  take  up,  and  to  take  up  the 
baunce  of  the  coupons  for  such  interest;  and  it  was  agreed  that  for  all  sums 
■o  advanced  the  lessee  should  have  a  lien  before  all  other  liens  except  the 
mortgage.  Eighteen  months  later,  after  the  lessee  had  accordingly  paid 
and  Uken  up  some  coupons,  and  had  declined  to  take  up  others,  on  account 
of  the  refusal  of  the  lessor  to  accept  in  payment  of  rent  coupons  so  taken 
np,  the  two  corporations  executed  a  supplemental  agreement,  by  which,  in 
Ilea  of  the  rent  reserved  in  the  lease,  and  of  all  advances  of  money  to  take 
np  coupons,  the  lessee  covenanted  to  pay,  and  the  lessor  to  accept,  as  rent, 
a  uu^g^  proportion  of  the  gross  earnings,  **  all  accounts  being  settled  exactly, 
and  all  liabilities  and  obligations  between  the  two  companies  being  adjusted 
and  discha^ed  by  and  upon  the  semi-annual  statements  provided  in  said 
lease;'*  the  leaser  released  the  lessee  from  any  obligation  to  make  future  ad- 
vances of  money  to  take  up  coupons,  and  from  liability  for  any  previous 
neglect  to  make  such  advances,  and  from  any  obligation  to  pay  money  in  the 
nature  of  rent  and  advances,  except  the  proportion  of  the  gross  eaminffs 
sdpnlated  in  the  supplemental  agreement;  and  all  the  provisions  of  the 
lease,  except  as  so  modified,  were  ratified  and  confirmed,  and  *^all  causes  of 
notion  for  breach  of  any  agreement  therein  contained,''  which  had  arisen 
dnoe  its  execution,  were  mutually  waived  and  released.  The  lessee  after- 
w&da  paid  rent  computed  according  lo  the  supplemental  agreement  EM. 
timt  any  claim  of  the  lessee  against  the  lessor,  or  against  the  mortsaflea 
propertv,  for  money  paid  to  take  np  ooapons,  was  released  and  ai»* 
ohaiged. 

This  was  an  Appeal  from  a  decree  diBmisaing  a  petition  of  the 
tmsteee  of  the  Wisconsin  Central  R.  B.  Co.  to  be  allowed,  ont  of 
the  prooeedB  of  a  sale  of  the  railroad  property  and  franchises  of 
the  Milwankee  &  Northern  Bv.  Co.,  nnder  the  forecloenre  of  a 
mortgage  thereof  to  tniotoefl  (of  the  anrviTor  of  whom  the  appel- 
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lees  are  ezecntore),  the  Bum  of  $5961.75  paid  by  the  petitionen 
to  take  up  coupoDs  origiually  attached  to  the  bonds  flecored  by 
that  mortgage. 

The  facts  material  to  the  nnderstanding  of  the  question  of  law 
decided  by  this  court  were  as  follows : 

By  indenture  of  November  8,  1873,  the  Milwaukee  &  Northern 
By.  Co.  leased  its  railroad  and  all  its  property  and  franchises  to 
the  Wisconsin  Central  R  B.  Co.  for  nine  honored  and  ninety-nine 
years: 

^^  Yielding  and  paying  rent  therefor  as  follows,  to  wit :  In  and 
for  each  year  of  said  term  wherein  the  gross  earnings  received 
from  the  demised  premises  as  hereinafter  set  forth  shall  exceed  the 
sum  of  one  million  dollars,  thirty  per  cent  of  said  gross  earnings; 
and  in  and  for  each  year  of  said  term  wherein  said  gross  earnings 
shall  exceed  eight  hundred  thousand  dollars,  but  not  exceed  one 
million  dollars,  thirty-three  per  cent  of  said  gross  earnings ;  and  in 
and  for  each  year  of  said  term  wherein  said  gross  earnings  shall  be 
less  than  eight  hundred  thousand  dollars,  thirty-live  per  cent  of 
said  gross  earnings." 

The  reftt  was  payable  in  monthly  instalments,  upon  accounts  as 
nearly  exact  as  practicable,  stated  monthly,  of  the  ^oss  earnings 
for  the  month  next  but  one  preceding,  to  a  trustee  selected  by  the 
parties  jointly,  upon  trust  to  keep  the  sum  paid  until  the  next  in- 
stalment of  interest  was  due  upon  the  mortgage  bonds,  and  then 
to  apply  it,  or  so  much  of  it  as  necessary,  to  the  payment  of  that 
interest ;  and  if  any  surplus  remained,  to  pay  it  to  the  lessor,  unless 
due  to  the  lessee  ^'  for  advances,  as  is  heremafter  provided,  made 
to  or  for  the  benefit  of  the  lessor  to  pay  such  interest  f^  and  if 
such  surplus,  or  any  part  thereof,  was  so  due,  then  to  pay  to  the 
lessee,  as  afterwards  provided,  so  much  as  was  due  for  advances 
and  interest.  The  lessee  was  also  to  state  semi-annual  accounts  of 
the  gross  earnings,  upon  which  all  accounts  between  the  parties 
were  to  be  balanced.  The  lease  contained,  among  other  covenants, 
the  following :  ^ 

^^  Eighth.  Th'e  second  party  also  covenants  to  pay  the  rent  here- 
inbefore reserved  when  and  as  payable ;  and  also  covenants,  if  the 
rent,  paid  to  the  trustee  aforesaid,  in  any  six  months  previous  to 
the  payment  of  interest  on  the  said  first-mortgage  bonds,  is  not 
enough  to  pay  the  whole  interest  then  maturing,  to  advance  so 
much  money  as  may  be  necessary  to  take  up  the  balance  of  the 
coupons  for  interest  as  they  become  due  and  payable,  and  to  take 
them  up ;  and  it  is  expressly  agreed  between  the  parties  to  these 
presents  that  for  all  sums  so  advanced  the  second  partv  shall  hold 
said  coupons  as  a  lien,  and  the  same  is  hereby  made  and  constituted 
a  lien  on  the  rent  hereby  reserved  on  all  the  property  hereby 
demised  and  leased,  prior  to  and  superior  to  all  other  liens  excej^ 
said  mortgage,  until  the  same  be  fully  reimbursed,  with  interest  at 
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eight  per  centum  per  annnm,  ont  of  the  said  rent  or  otherwise  by 
the  first  party.  It  is  also  agreed  that  any  surplus  of  rent,  which 
appears  upon  the  semi-annual  adjustments  of  accounts,  shall  be 
paid  to  the  second  party,  so  far  as  may  be  needed  to  cover  any 
advances  and  interest  thereon  made  to  protect  the  coupons  afore- 
said, and  that  only  the  residue  of  said  surplus,  if  any,  shall  be  paid 
to  the  first  party/' 

The  rent  which  accrued  in  the  six  months  next  before  June  1, 
1874,  falling  short  of  paying  the  interest  payable  on  that  day  on 
the  coupons,  the  lessee  paid  and  took  up  coupons  to  the  amount 
of  the  aeficiency,  and  the  lessor  received  some  of  these  coupons  in 
payment  of  the  rent.  The  lessor  afterwards  refused  to  receive 
coupons  in  payment  of  rent ;  and  on  December  1,  1874,  the  lessee,  ' 
which  had  not  meanwhile  paid  any  rent,  refused  to  advance 
money  to  take  up  the  coupons.  The  two  corporations,  after  other 
disputes  had  arisen  between  them,  executed,  on  June  1,  1875, 
a  supplemental  indenture  containing  the  following  proyisions: 

^^  First.  In  lieu  of  the  rent  reserved  in  the  lease,  and  of  all  ad- 
yances  of  money  to  take  up  the  interest  coupons  of  the  Milwaukee 
&  Northern  Ry.  Co.,  as  provided  in  said  lease,  the  Wisconsin  Cen- 
tral R.  R.  Co.  shall  pay,  and  the  Milwaukee  &  Northern  Ry.  Co. 
shall  accept,  for  and  during  the  space  of  three  years  from  and 
after  the  first  day  of  June,  1875,  the  amount  of  forty  per  cent  of 
the  gross  earning  received  from  the  demised  premises;  and  after 
the  expiration  of  said  three  years  and  during  the  remainder  of  the 
term,  the  rent  shall  be  paid  as  reserved  in  said  lease,  if  the  rent  so 
reserved  is  sufficient  to  pay  said  coupons ;  but  if  not  sufficient  to 
pay  said  coupons,  then  the  Wisconsin  Central  R.  R.  Co.  shall  pay, 
and  the  Milwaukee  &  Northern  Ry.  Co.  shall  accept,  in  full  satis- 
faction of  rent  for  the  demised  premises,  such  part  of  said  ^ross 
earnings,  not  exceeding  in  any  event  forty  per  cent  thereof,  as 
shall  be  sufficient  to  pay  said  coupons ;  all  accounts  being  settled 
exactly,  and  all  liabilities  and  obligations  between  the  two  com- 
panies being  adjusted  and  discharged  by  and  upon  the  semi-an- 
nual statements  provided  in  said  lease,  and  on  the  thirty-first  day 
of  May  and  the  thirtieth  day  of  November  in  each  year,  and  said 
semi-annual  statements  being  accepted  by  each  company  as  final 
adjustments  of  all  claims  for  rent  of  the  demised  premises  to  the 
respective  date  thereof." 

"Fourth.  The  Milwaukee  &  Northern  Ry.  Co.,  in  consideration 
of  the  increased  rental  and  agreements  aforesaid  on  the  part  of  the 
Wisconsin  Central  R.  R.  Co.,  hereby  releases  the  Wisconsin  Cen- 
tral R.  R.  Co.  from  any  and  all  obligations  to  hereafter  ^lake  any 
advances  of  money  to  take  up  the  interest  coupons  of  the  Milwau- 
kee &  Northern  Ry.  Co.,  as  stipulated  in  said  lease ;  and  also  from 
any  and  every  obligation  and  liability  arising  out  of  any  previous 
neglect  to  make  said  adyances  hitherto  due  and  payable  under 
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terms  of  said  lease;  and  also  from  any  and  every  obligation  to  pay 
any  money  under  said  lease  and  any  provision  tliei^of ,  in  the 
nature  of  rent  and  advances  to  or  for  the  benefit  of  the  Milwaukee 
&  Northern  Ry.  Co.,  except  the  proportion  of  gross  earuiuCT  (not 
exceeding  in  any  event  forty  per  c^nt  thereoQ,  which  is  herein 
agreed,  when  and  as  the  same  is  payable  under  the  terms  of  this 
agreement  and  said  lease." 

^'  Sixth.  AH  the  provisions  of  said  lease,  except  so  far  as  are 
herein  expressly  modified  or  changed,  are  hereby  by  each  of  said 
companies  ratified  and  confirniea;  and  all  canses  of  action  for 
breach  of  any  agreement  therein  contained,  which  have  arisen  from 
its  date  of  execution  until  this  day,  are  hereby  mutually  waived 
and  forever  released  by  and  between  said  companies." 

The  lessee  paid  rent  computed  according  to  the  supplementary 
agreement  from  its  date  until  September,  1875.  On  January  ^ 
1879,  the  lessee  assigned  to  the  petitioners,  in  trust  to  pay  debts  to 
its  employees,  and  expenses  of  running  its  railroad,  all  sums  of 
money  on  hand  or  to  be  received,  and  all  accounts  receivable  of 
every  nature,  for  or  on  account  of  earnings  and  income  of  either 
railroad :  and  delivered  to  the  petitionera  the  coupons  taken  up  as 
aforesaid,  of  which  the  sum  claimed  in  their  petition  had  not  been 
reimbursed  to  them. 

J.  Hubley  Ashton  and  Edwin  H.  Abbot  for  appellants. 

£.  Mariner  for  appellee. 

Gray,  J.,  stated  the  facts  in  the  foregoing  language,  and  con- 
tinued: 

The.  petitioners  contend  that  for  the  sum  paid  to  take  up  coupons 
in  accordance  with  the  provisions  of  the  lease  of  November  8, 1873» 
they  have  a  claim  against  the  lessor,  and  a  lien  upon  the  proceeds 
of  the  sale  of  the  mortgaged  property,  equal  to  those  which  the 
original  owners  of  those  coupons  had. 

Sut  this  conrt  concurs  in  opinion  with  the  Circuit  Court  that, 
if  the  lessee  ever  had  such  a  claim  and  lien,  they  were  released  by 
the  supplemental  agreement  of  June  1, 1875,  and  the  payment  of 
rent,  and  the  adjustment  of  semi-annual  accounts,  in  accordance 
therewith.  By  this  agreement,  the  provisions  of  the  original 
lease  were  confirmed  and  ratified,  ^^  except  so  far  as  are  herein  ex!- 
pressly  modified  or  changed ;"  the  proportion  of  gross  earnings  to 
oe  paid  as  rent  was  increased ;  all  accounts  between  the  parties 
were  to  be  adjusted  and  discharged  by  and  upon  the  semi-annual 
statements ;  the  lessor  released  the  lessee  from  all  obligation  to  make 
future  advances,  and  from  all  liability  for  past  neglect  to  make 
advances,  to  take  up  coupons:  and  each  party  released  the  other 
from  all  causes  of  action  whicn  had  arisen  for  breach  of  any  agree- 
ment in  the  original  lease.  Any  obligation  of  the  lessor  to  reim- 
borse  to  the  lessee  money  paid  by  the  latter  to  take  up  oonpoo^ 
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arose  under  an  an'eementin  the  original  lease  and  was  one  of  the  ob- 
ligations adjusted  and  discharged  by  and  npon  the  semi-annnal  state- 
ments. The  intention  of  the  supplemental  agreement,  as  appears 
upon  its  face,  was  to  adjust  all  existing  controversies  between  the 
parties,  bj  agreeing  to  pay  and  receive  an  increased  rate  of  rent^ 
and  by  mutually  r^easmg  all  existing  obligations  and  liabilities,  in- 
eluding,  on  the  one  side,  the  lessee's  obligation  to  take  up  coupons 
in  the  future,  and  its  liability  for  neglect  to  take  them  up  in  the 

Eist,  and,  on  the  other  side,  the  lessor's  obligation  and  liability  to 
e  lessee  by  reason  of  coupons  already  taken  up  by  the  latter.   The 
parol  evidence  introduced  oy  the  petitioners  at  the  hearing,  if  com- 

Eitent  in  law,  was  quite  insufficient  in  fact  to  control  or  vary 
e  meaning  of  the  written  instrument. 
Decree  amrmed. 


etaL 
Obbgonian  By.  Co.  (Limited). 

(Adwmee  Gate^  Oregon.    Janucuy  14,  1884.) 

Property  purchased  from  a  private  railroad  corporatioii  in  good  faith  and 
for  an  adequate  oonsideration  is  not  subject  to  a  trust  in  the  hands  of  a  pur- 
chaser, for  the  satisfaction  of  unpaid  debts  of  the  corporation,  although  the 
purchaser  had  notice  of  such  debts  at  the  time  of  the  purchase.  And  the 
rule  is  the  same  whether  the  purchase  includes  all  the  property  of  the  cor- 
poration or  only  a  part  of  it. 

A  written  instrument,  purporting  to  b6  an  agreement  between  parties,  but 
vndeniood  and  Id  tended  to  be  a  mere  form,  and  never  delivered  to  take 
effect  as  an  actual  agreement,  is  of  no  force  as  between  such  parties,  and 
parol  evidence  is  admissible  to  prove  such  facts. 

The  power  of  the  circuit  court  over  amendments  to  pleadings,  after  a  re* 
mand  from  the  supreme  court,  is  not  affected  by  the  circumstance  of  an  ap- 
peal having  been  taken ;  and  while  the  supreme  court  may  send  a  case  back 
for  amendment  of  pleadings  and  re-triid  generally,  it  has  no  power  to  pre^ 
•eribe  the  character  of  the  amendments  to  be  allowed,  or  the  mode  of  con- 
ducting subsequent  proceedings. 

Appeal  from  Circuit  Court  of  Yam  Hill. 

The  plaintifb  in  the  lower  court  and  respondents  herein  brought 
fuits  gainst  the  Oregonian  By.  Co.  (Limited),  the  Oregon  Ky. 
Go.  (Limited),  William  Reid,  Ellis  G.  Hughes,  James  B.  Mont- 

mery,  and  Joseph  Gkiston,  and  the  Dayton,  Sheridan  &  Grand 

nde  By.  Co.,  and  the  Willamette  Yalley  B.  B.  Co.  to  enforce 
payment  of  certain  obligations  known  in  the  case  as  freight  re- 
oeipts,  and  sought  to  charge  the  property  of  the  Dayton,  S&ridan 
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&  Orand  Bonde  By.  Go.  with  a  trust  for  the  payment  of  tiieee 
obligations;  also,  to  charge  the  liability  on  the  stock,  l^e 
Dayton,  Sheridan  &  Grand  Bonde  By.  Co.  conveyed  its  prop- 
erty to  the  Willamette  Valley  B.  B.  Co.  as  consideration  for  the 
Styment  of  the  debts  of  the  Dayton,.Sheridan  &  Grand  Bonde 
y.  Co.  The  Willamette  Valley  B.  B.  Co.  conveyed  to  the 
Oregon  By.  Co.  (Limited)  for  the  same  consideration,  and  the 
Oregon  By.  Co.  (Limited)  conveyed  the  property  to  the  Oregonian 
By.  Co.  (Limited)  withoat  consideration.  Joseph  Gaston  sub- 
scribed for  $100,000  of  the  stock  in  the  Dayton,  Sheridan  &  Grand 
Bonde  By.  Co.,  and  $500,000  in  the  Willamette  Valley  B.  R 
Co.  and  subsequently  assigned  to  E.  G.  Hughes,  as  set  out  in  the 
opinion.  The  case  was  heard  and  determined  in  the  circuit 
court,  and  went  to  the  supreme  court  on  appeal,  when  the  Orego- 
nian By.  Co.  appeared  by  new  counsel  and  charged  bad  faith  on  its 
attorney  and  asked  his  removal ;  and  also  that  W'illiam  Beid  and 
Ellis  G.  Hughes  had  acted  in  bad  faith  as  their  agents,  and  to 
such  an  extent  as  to  make  them  liable  in  the  case  without  re- 
course; and,  further,  that  if  their  case  was  properly  presented 
there  would  be  no  liability  on  it ;  and  moved  to  remand  the 
same  to  the  court  below.  The  defendants  Hughes  and  Beid,  and 
the  Oregon  By.  Co.  (Limited),  made  no  objection  thereto.  The 
supreme  court  accordingly  remanded  the  cause  to  amend  plead- 
ing and  take  farther  proofs  upon  and  touchin^the  question  of 
YmSl  faith  on  the  part  of  William  Beid  and  E.  G.  Hughes.  There 
was  set  up  an  agreement  between  William  Lowson  and  P.  M. 
Cochrane  and  the  Oregon  By.  Co.  (Limited),  whereby  the  Oregon 
By.  Co.  (Limited^  agreed  to  convey  the  property  and  stock,  free 
of  debts.  The  Oregon  By.  Co.  rLimitedJ  claimed  the  agreement 
was  a  new  form.  The  case  came  oefore  tne  supreme  court  again 
on  the  appeal  of  the  Oregonian  By.  Co.  (Limited)  as  against  the 
plaintiffs  below  and  all  its  co-defendants.  The  issue  was  mainly 
upon  the  charges  made  by  the  Oregonian  By.  Co.  (Limited)  as 
as  against  its  co-defendants,  William  Beid,  £.  G.  Hughes,  and 
the  Oregon  By.  Co.  (Limited). 

J.  K.  Kelly  for  respondents,  B.  B.  Branson  and  others,  plain* 
tiffs  below. 

.    C.  J.  MacDougall  and  J.    M.  Bower  for  William  Beid  and 
Oregon  By.  Co.  (Limited). 

C.  B.  Bellinger  and  Geo.  H.  Williams  for  Hughes. 

H.  T.  Bingham  for  Montgomery. 

W.  H.  Effinger  and  Jonanian  Bourne,  Jr.^lso  Edmund  Bobert- 
son  (by  special  leave)  for  the  Oregonian  By.  Co.  (Limited),  ap- 
pellant. 

Joseph  Gaston  in  propria  persona. 

Watson,  C.  J. — ^The  decision  heretofore  rendered  in  this  ease 
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leaves  but  few  questions  for  determination  at  the  present  time. 
Those  still  open  to  investigation  will  now  be  examined  briefly : 

The  power  of  the  circuit  court  to  allow  amendments  to  the 
pleadings  after  the  remand  of  the  cause  was  the  same  as  it  was  be- 
fore the  appeal  was  taken.  The  remand  was  ordered  that  the 
lower  court  might  examine  this  power,  and  this  court  had  no 
authority  to  prescribe  the  character  of  the  amendments  or  the 
terms  oi  their  allowance.  And  we  think  this  view  is  in  fuU 
accord  with  a  fair  construction  of  the  language  employed  in  the 
opinion  upon  the  subject  of  the  remand. 

But  conceding  the  power  of  the  lower  court  to  permit  the 
amendment  to  the  complaint  which  the  appellant  objects  to,  still 
the  respondents  (plaintiffs  below)  can  have  no  relief  on  the  new 
cause  ox  suit  thus  introduced.  It  is  doubtful  if  the  allegations 
show  any  cause  of  suit,  but  if  they  do  the  proof  wholly  failed  to 
establish  one.  The  theory  upon  which  the  complaint  appears  to 
have  been  framed,  and  the  proofs  introduced  in  respect  of  this 
cause  of  suit,  seems  to  be  that  all  the  debts  of  a  private  corporation 
are  equitable  liens  upon  its  property,  which  are  not  discharged  by 
a  purciiase  in  good  laith  and  for  an  adequate  consideration,  even 
if  made  with  notice  of  unpaid  debts. 

The  position  taken  by  the  respondents  is  thus  stated  by  their 
learned  counsel  in  his  supplemental  brief :  ^^No  act  of  the  grantor 
or  grantee  of  this  corporation  property,  no  matter  what,  can  set 
aside  this  trust  imposea  by  the  law  short  of  the  actual  payment  of 
the  debt."  According  to  this  doctrine  the  debt  of  a  pnvate  cor- 
poration is  a  specific  lien  on  every  portion  of  its  property,  and  a 
purchaser  with  notice  cannot  get  a  good  title  while  such  debt  re- 
mains unpaid.  It  is  true,  sucn  corporation  holds  its  property,  in 
trust  for  its  creditors  and  stockholders.  Field  Corp.  §  143; 
Chicago,  etc.,  R.  R.  v.  Howard,  7  Wall.  392.  But  this  is  per- 
fectly consistent  with  the  power  to  sell  any  portion  or  all  oi  its 
property  for  an  adequate  consideration,  free  from  the  incumb- 
rances of  its  debts,  the  price  received  for  the  property  taking  its 
place  as  the  trust  fund.  Powell  v.  North  Missouri  R.  Co.,  42  Mo. 
63 ;  Hill  V.  Fo^^,  41  Mo.  563.  As  the  case  made  by  the  pleadings 
and  proofs  in  this  instance  shows  no  bad  faith  nor  want  of  adequate 
consideration  paid  for  the  property  purchased  by  the  appellant 
from  the  Willamette  Valley  K.  R.  Co.  we  hold  that  the  property 
in  the  hands  of  the  purchaser  is  not  subject  to  any  trust  for  the 
satisfaction  of  the  unpaid  debts  of  its  grantor,  although  charge- 
able with  notice  of  them  at  the  time  of  the  purchase. 

The  evidence  shows  that  Joseph  Gaston  subscribed  for  1000 
shares  of  the  capital  stock  of  the  Dayton,  Sheridan  &  Grand  Ronde 
By.  of  the  par  value  of  $100  per  share,  and  also  subscribed  for 
6000  shares  of  the  capital  stock  of  the  Willamette  Yalley  R.  R. 
da  of  the  par  value  of  $100  per  share ;  all  of  which  he  af  ter^ 
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wards  aerigned  to  Ellis  O.  Hughes  to  hold  in  tnist  for  any 
person  or  corporation  who  or  which  might  become  a  purchaser  of 
the  property  and  stock  of  such  corporation  upon  the  terms  speci- 
fied in  such  assignment.  Said  stock  is  unpaid  stock,  and  the  legal 
title  thereto  is  still  in  Hu^es.  After  the  assignment,  and  on  or 
about  the  fourth  day  of  February,  1880,  William  Lowson,  Peter 
Moir  Cochrane,  and  other  parties  residing  in  Scotland  contem- 
plating the  incorporation  of  tne  <ippellant,  and  on  its  behalf,  agreed 
to  take  said  property  and  stock,  and  furnish  the  money  used  m  ita 
purchase  prior  to  the  incorporation  of  the  appellant.  As  a  means 
of  carrying  out  the  scheme  and  advancing  tne  interests  of  the  ap- 
pellant, the  Oregon  By.  Co.  (LimiteiT^  was  incorporated  and 
organized  under  the  laws  of  Oregon.  The  property  purchased 
—except  the  stock — was  conveyed  to  and  temporarily  vested  in 
this  corporation  until  the  appellant  should  be  fully  incorporated 
and  organized,  and  ready  to  receive  title  to  the  same.  On  the 
eleven tn  day  of  December,  1880,  the  property  was  formally  oon- 
yeyed  to  the  appellant,  which  "Was  all  the  time  the  real  owner. 

We  have  already  decided  that  the  indebtedness  of  the  Day- 
ton, Sheridan  &  Grand  Bonde  By.  Co.,  which  forms  the  basis 
of  this  suit,  is  chargeable  to  the  nolders  of  the  legal  title  to 
such  unpaid  stock.  See  opinion,  10  Or.  278.  In  addition  to 
the  authorities  there  cited,  to  the  effect  that  the  remedy  of  the 
creditors  of  the  corporation  is  against  the  holders  of  the  legal  and 
not  equitable  title,  we  refer  to  tne  following :  Worrall  v,  Judson, 
6  Barb.  210 ;  In  re  Empire  City  Bank,  18  N.  T.  199 ;  Burr  ff. 
Wilcox,  6  Bosw.  198  ;  s.c.,  22  rT.  Y.  661 ;  Bichardson  v.  Ab^ 
droth,  43  Barb.  162 ;  Crease  v,  Babcock,  10  Mete.  526 ;  Grew  n. 
Bred,  Id.  669 ;  Holyoke  Bank  v.  Burnham,  11  Cush.  183.  Chi- 
ton and  Hnghes  are  therefore  both  liable  to  the  respondents  in  this 
suit  by  reason  of  having  held  the  legal  title  to  such  stock.  Bat 
Hughes,  as  last  holder,  stands  first  in  the  order  of  liability. 

But  the  acts  of  the  promoters  of  the  appellant  in  making  this 
purchase  on  its  behalf  are  seen  to  have  been  fully  ratified  by  it 
after  its  incorporation.  These  acts  are  therefore  to  be  treated  as 
its  own,  and  place  Hughes  in  the  position  of  an  agent  or  trustee  in 
taking  and  holding  the  legal  title  to  the  unpaid  stock.  Such  being 
the  relation  of  these  parties,  as  we  declared  in  our  former  opinion, 
the  appellant  must  save  Hughes  from  loss  or  damage  on  account  of 
his  liability  on  snch  unpaid  stock,  nnless  it  can  show  some  abuse  of 
authority  or  misconduct  on  his  part  justifying  its  release  from  such 
obligation.  Storv,  Ag.  §  339 ;  Powell  v.  Trustees  of  Newbur^ 
19  Johns.  284 ;  ;^well,  A^.  363;  Moore  v.  Appleton,  26  Ala.  638; 
Coventry  v.  Barton,  17  Johns.  142 ;  Avery  v,  Malsey,  14  Pick.  174; 
Drummond  v.  Humphreys,  39  Mo.  347.  It  does  not  appear  from 
the  evidence  that  Hnghes  was  the  asent  of  the  promoters  of  the 
appellant,  or  so  considered  by  any  of  the  parties  in  making  the  pwt- 
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ehase.  He  seems  to  have  been  anxious  to  see  the  purchase  effed;ed, 
and  exerted  himself  to  secure  a  favorable  consideration  of  the  scheme 
by  the  appellant's  promoters  in  Scotland  beyond  all  question.  He 
may  have  anticipated  some  benefit  to  himself  ultimately  as  a  pofr* 
rible  consequence  of  its  adoption  by  them.  But  at  that  time  he 
was  a  mere  volunteer,  not  entitled  to  the  compensation  nor  subject 
to  the  responsibilities  of  an  agent.  He  may  nave  erred  in  respect 
to  the  ^  freight  scrip"  debts  beinff  an  incumbrance  upon  the  prop- 
erty whose  purchase  he  advocatea.  But  there  is  notniug  to  show 
that  tlie  opniion  he  expressed  on  this  subject  was  not  honestly 
entertained.  We  do  not  think  it  can  be  even  plausibly  maintained, 
upon  the  evidence  in  the  case,  that  Hughes  acted  in  bad  faith  in 
this  transaction  towards  the  appellant  or  its  pi*omoter8;  and  it 
certainly  is  not  suflScient  to  justify  the  appellant's  release  from  its 
eUigation  to  indemnify  him  against  loss  through  a  transaction  in 
which  he  was  its  agent  or  trustee,  that  in  respect  to  some  other 
matter,  where  no  such  relation  existed,  he  may  have  volunteered 
an  erroneous  though  honestly  entertained  opinion,  by  following 
which  appellant  has  been  misled  and  has  suffered  injury.  We 
think  the  appellant  should  be  compelled  to  indemnify  him  against 
aach  loss,  and  that  it  mav  properly  be  i*equircd  to  do  so  in  this 
suit,  as  we  have  already  held.  See  opinion  in  10  Or.  278 ;  also, 
Story,  Eq-  PI.  §  72  et  seq. ;  1  Daniell,  Ch.  PI.  &  Pr.  (4th  ed.) 
S81  et  seq. ;  Greenwood  v,  Atkinson,  5  Sim.  419 ;  Camp  v.  Me- 
Qillicuddy,  10  Iowa,  201 ;  Williams  v.  Bankhead,  19  Wall.  563. 

The  appellant's  claim  to  be  itself  indemnified  by  William 
Reid  and  the  Oregon  Ry.  Co.  (Limited)  seems  to  us  equally 
devoid  of  equitv.  Reid  also  was  a  volunteer,  although,  like 
Hughes,  he  doubtless  expected  to  be  benefited  indirectly  by  the 
consummation  of  the  scheme.  There  is  no  ground,  however,  in 
the  evidence  for  imputing  to  Reid  either  neglect  of  the  interests 
of  the  appellant  ana  its  promoters,  or  any  sort  of  misconduct  or 
bad  faith,  throughout  the  entire  transaction ;  and  the  Oregon 
Ry.  Co.  (Limited),  as  we  have  seen,  was  a  mere  instrumentality 
in  the  hands  of  the  appellant's  promoters  and  friends  for  effecting 
the  purchase  and  transfer  of  the  property.  A  strenuous  effort 
has  been  made  to  hold  this  corporation  to  the  position  of  seller 
of  the  property  to  the  appellant,  assumed  in  a  certain  writing 
purporting  to  be  an  agreement  between  it  and  two  of  the  ap- 
pellant's promoters,  Lowson  and  Cochrane,  signed  by  the  former 
OQ  March  4,  1880,  and  by  the  two  promoters  some  time  after- 
wards. It  was  not  such  seller  in  fact,  and  all  the  parties  con- 
cerned knew  it  was  not.  The  evidence  fully  satifies  us  that  this 
instrument  never  was  intended  or  understood  by  any  of  the  parties 
eoncerned  to  be  an  actual  agreement,  but  was,  in  fact,  a  mere  form, 
to  appear  in  the  prospectus  of  the  proposed  corporation  which  the 
promoters  were  required  by  the  law  of  Scotland  to  publish.    If 


WB  BKw<B  dnwii  a  601  ml  eondoBoo  £raHi  tlie  cridsBee  vpon  Aii 
'  It,  tbeo  neh  written  instrBiiient  nercr  acquired  the  force  of  a 
agreement  betwwai  the  pordeii  and  neitber  em  prediata 
any  rights  upon  it  ai  against  the  ocfaer  in  this  miu  Pand  eri- 
dnee  toestaLli^astateof  £aeCBfiliowingthatawriaenin8tmnient| 
purporting  to  be  an  agreement,  has  not  gone  into  cAsel,  and  li 
liierefore  no  igreement,  it  dearij  compeCent. 

We  are  tatisfied  tiie  decree  of  the  cuenit  eoot  npoo  Ibe 
ia  eorreet,  and  it  ii  therefore  affirmed. 


V.  Kiinua  ex  reL  JonnaiQv,  Attomef-GcneraL 
TTama^  Paowic  By.  Co.  v.  KAywAB  ex  reL  JoHnroi^  Atlogney" 


ail  UmUti  autm  Blpirf^  4ttL) 


Thtt  VBBMdhf  by  iaf onntioii  in  Hie  uaUiia  of  ^oo 
ml  in  f om,  m  m  effect  a  civil  pfooeeding. 
▲  rtatnte  abolitidiig  the  eommoii-lmw  proeeediiig  bj  iafonaatkm  ia  the 


mtore  of  quo  wiirmnto,  and  authoriziiig  an  action  to  be  broii^t  in 
iHiich  that  remedy  was  applicable,  duJecb  the  proeeediiig  a  cxril  actian  for 
the  eaforoeiaent  of  a  <dTil  right,  aabject  to  removal  from  State  conzta  to  the 
eoorta  of  the  United  Statea  when  other  arcamataaeea  penait. 

Proceedings  by  a  State  against  a  corporation  created  under  ita  own  Isw^ 
in  the  nature  of  quo  warranto  for  the  aoandonment,  rdinqniahmeat  and  sor- 
render  of  its  powers  to  another  corporation  with  whidi  it  has  been  consoli- 
dated nnder  a  law  of  the  United  Sutes.  and  proceedings  against  the  diree- 
tors  of  said  consolidated  company  for  nsorpin^  the  powers  of  such  State 
corporation  are,  when  in  the  form  of  dyil  actional  soits  ariaing  nnder  the 
laws  of  the  United  Statea  within  the  meaning  of  the  acta  regolating  the 
removal  of  causes. 

When  a  suit  brought  by  a  State  in  one  of  its  own  ooarta  againat  a  corporar 
tion  amenable  to  its  own  process,  to  try  the  right  of  the  corporation  to  ezv- 
rae  corporate  powers  within  the  territorial  limits  of  the  State,  presents  a 
case  arising  under  the  laws  of  the  United  States,  it  may  be  removed  to  the 
Circuit  Ck>urt  of  the  United  States  if  the  other  jurisdictional  conditioaa 
exist. 

In  view  of  the  practical  construction  put  upon  the  Conatitntlon  by  Con- 
gress and  the  courts  in  the  statutes  and  decisions  cited  in  the  ofunion,  the 
court  is  unwilling  to  say  that  it  is  not  within  the  power  of  Congress  to  grant 
to  inferior  courts  of  the  United  States  jurisdiction  in  cases  ^niere  the  Su- 
preme Court  has  been  vested  by  the  Constitution  with  original  jurisdictioD. 

The  judiciary  act  of  March  3,  1875,  18  Stat.  470,  does  not  confer  upon 
Circuit  Courts  jurisdiction  over  causes  in  which  the  jurisdiction  of  the 
Supreme  Court  is  made  exclusive  by  §  687'  Rev.  Stat. 

Suits  cognizable  in  the  courts  of  the  United  States  on  account  of  the 
nature  of  the  controversy,  and  which  are  not  required  to  be  brought  origi- 
nally in  the  Supreme  Court,  may  be  brought  in  or  removed  to  the  Circuit 
Courts  from  State  courts  without  regard  to  the  character  of  the  partiea» 
The  ressoning  and  language  in  Cohens  s.  Virginia,  0  WheaL  897,  oonoemiag 
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apipellate  jurisdiction  of  the  Supreme  Court,  adopted  and  applied  to  the 
junsdiction  of  Circuit  Courts  over  causes  in  which  a  State  is  a  party,  com- 
menced in  a  State  court  and  removed  to  a  Circuit  Court. 

Eagh  of  these  writs  of  error  brought  up  for  review  an  order  of 
the  Circuit  Court  remanding  a  case  to  the  State  court  from  which 
it  had  been  removed,  and  the  two  cases  were  considered  together. 
The  material  facts  were  these : 

The  Leavenworth,  Pawnee  and  Western  R.  R.  Co.  was  incor- 
porated by  the  Legislature  of  the  Territory  of  Kansas  in  18SS,  to 
Dnild  a  i*afIroad  from  the  west  bank  of  the  Missouri  Rfver,  in  the 
town  of  Leavenworth,  to  or  near  Fort  Riley,  and  from  thence  to 
the  western  boundary  of  the  Territory,  which  was  the  east  bound- 
ary of  Utah  on  the  summit  of  the  Rocky  Mountains.  10  Stat. 
283,  c.  59,  sec.  19.  In  1857  this  act  was  amended  so  as  to  author- 
ize  the  construction  of  a  branch  from  some  favorable  point  on  the 
main  line  to  some  point  on  the  southern  boundary  of  the  Terri- 
tory, where  an  easy  connection  could  be  made  with  a  line  of  road 
extending  to  the  Gulf  of  Mexico,  and  also  of  a  branch  to  the 
northern  boundary  of  the  Territory.  The  company  was  organized 
under  these  acts  in  1857,  and  before  January  1,  1862,  had  located 
its  line  from  Leavenworth  to  Fort  Riley,  and  had,  to  a  large 
extent,  secured  its  right  of  way  and  depot  grounds. 

On  the  Ist  of  Jaly,  1862,  the  first  Pacific  Kailroad  Act  was  passed 
by  Congress,  incorporating  the  Union  Pacific  R.  R.  Co.,  and  pro- 
viding for  government  aia  in  the  construction  of  the  seireral  roads 
brou^t  into  the  system,  which  was  then  inaugurated  to  establish  a 
railroad  connection  between  the  Atlantic  and  Pacific  coasts.  12 
Stat.  489,  c.  120.  By  sec.  9  of  this  act  the  Leavenworth,  Pawnee 
and  Western  R.  R.  Co.  of  Kansas  was  authorized  to  construct  a  rail- 
road and  telegraph  line  from  the  Missouri  River,  at  the  month  of 
the  Kansas  River,  on  the  south  side  thereof,  so  as  to  connect  with 
the  Pacific  R.  R.  of  Missouri,  to  the  point  in  the  Territory  of 
Nebraska,  then  established  as  the  eastern  terminus  of  the  Union 
Pacific  road.  Provision  was  made  for  government  aid  to  this 
company  in  all  respects  like  that  to  the  Union  Pacific.  Sec.  16  is 
as  follows : 

^^  That  any  time  after  the  passage  of  this  act  all  of  the  railroad 
companies  named  herein,  and  assenting  hereto,  or  any  two  or 
more  of  them,  are  authorized  to  form  themselves  into  one  consoli- 
dated company ;  notice  of  such  consolidation,  in  writing,  shall  be 
filed  in  the  Department  of  the  Interior,  and  such  consoliuated  com- 
pany shall  thereafter  proceed  to  construct  said  railroad  and  branches 
and  telegraph  line  upon  the  terms  and  conditions  provided  in  this 
act" 

The  Leavenworth,  Pawnee  and  Western  Co.  accepted  the  pro- 
yisioDS  of  this  act,  and  was  thereafter  designated  as  the  Union 
Fadfic  R.  R.  Co.,  Eastern  Division.    By  the  act  of  July  S,  1864, 
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c.  216,  sees  12, 13,  Stat.  861,  the  company  was  required  to  baUd  its 
railroad  from  the  month  of  the  Kansas  by  way  of  Leaven  worth,  or^ 
if  that  was  not  deemed  the  best  route,  to  build  a  branch  from 
Leavenworth  to  the  main  stem  at  or  near  Lawi*ence.  This  act  also 
made  pro  vision,  by  sec.  16,  for  the  consolidation  of  any  two  or  more 
corporations  embraced  in  the  system,  upon  snch  terms  and  condi- 
tions as  they  might  agree  upon  not  incompatible  with  the  laws  of 
the  States  in  which  the  roaas  of  the  companies  might  be.  On  the 
8d  of  July,  1866,  c.  169,  14  Stat.  80,  the  company  was  permittcMl 
to  make  its  connection  with  the  Union  Pacmc  at  any  point  not 
more  than  fifty  miles  westerly  from  the  meridian  of  Denver.  By 
another  act  passed  March  3,  1869,  c.  324,  15  Stat.  324,  the  com- 
pany was  authorized  to  extend  its  road  to  Denver,  in  the  Territory 
of  Colorado,  and  from  there  to  make  its  connection  with  the  Union 
Pacific  at  Cheyenne,  over  the  road  of  the  Denver  Pacific  By.  and 
Telegraph  Co.,  a  Colorado  corporation,  power  being  given  to  con- 
tract with  the  last  named  company  for  that  purpose.  On  the  same 
day  a  joint  resolution  waspassed  by  Congress,  No.  23, 15  Stat.  348, 
authorizing  the  Union  racific  B.  R.  (%.,  Eastern  Division,  by  a 
resolution  of  its  directors,  filed  in  the  o£Sce  of  the  Secretary  of  the 
Interior,  to  chanee  its  name  to  the  E^nsas  Pacific  By.  Co. 

Under  this  antnority  the  road  was  built  from  its  junction  with 
the  Missouri  Pacific  K.  B.  in  Kansas  City,  Missouri,  through  Fort 
Biley,  in  Kansas,  to  Denver,  in  Colorado,  and  government  aid  was 
furnished  it  under  the  acts  of  Congress.  From  Denver  it  formed 
its  connection  with  the  Union  Pacific  road  at  Cheyenne,  over  the 
road  of  the  Denver  Pacific  Co.  It  also  built  a  branch  from  Leaven- 
worth to  Lawrence,  but  the  road  from  Fort  Biley  to  the  original 
eastern  terminus  of  the  Union  Pacific  was  never  constructed. 

On  the  24th  of  January,  1880,  the  Union  Pacific  B.  B.  Co., 
the  Kansas  Pacific  By.  Co.,  and  the  Denver  Pacific  By.  and  Tele- 
^aph  Co.,  actiiig  under  the  authority  of  sec.  16  of  the  Pacific 
Eailroad  Act  of  July  1, 1862,  and  sec,  16  of  the  act  of  July  2, 1864^ 
entered  into  an  agi'eement  for  the  consolidation  of  the  three  cor- 
porations into  one,  by  the  name  of  the  Union  Pacific  By.  Co., 
and  from  that  time  the  road  of  the  Kansas  Pacific  Co.,  including 
that  portion  which  lies  in  Kansas,  has  been  operated  and  managed 
as  the  Kansas  Division  of  the  Union  Pacific  Ky.  Co. 

At  the  first  session  of  the  legislature  of  Kansas  after  this  con- 
solidation was  effected,  a  resolution  was  passed  directing  the  At- 
torney-General to  inquire  into  its  legality,  and  to  report  whether 
in  his  opinion  the  consolidated  company  was  amenable  to  the  laws 
of  the  State ;  whether  the  Union  Pacific  B.  B.  Co.  had  usurped 
or  was  exercising  rights  and  franchises  within  the  State  not  author- 
ized by  law,  or  iiad  in  any  manner  failed  to  comply  with  or  had 
violated  any  of  the  laws  of  the  State ;  whether  the  Kansas  Pacific 
Co.  was  in  law  an  existing  corporation  of  the  State ;  and  whether 


QUO  WARRANTO — REMOVAL  OF  CAUSES.  625 

the  State  had  lost  jurisdiction  over  the  property  of  the  corpora- 
tion. At  the  next  session  another  resolution  was  passed,  directing 
the  Attorney-General  to  institute  proper  proceedings  in  the  Su- 
preme Court  of  the  State,  "  in  the  nature  of  quo  warranto,  against 
the  Kansas  Pacific  By.  Co.  for  an  abandonment,  relinquishment, 
and  suri'ender  of  its  powera  as  a  corporation  to  such  consolidatea 
company,  and  also  to  institute  like  proceedings  against  the  con- 
solidated company,  the  Union  Pacific  Ky.  Co.,  for  usurping,  seizing, 
holding,  possessing,  and  using  the  fra^ichise  and  privileges,  powei-s 
and  immunities  of  the  Kansas  Pacific  By.  Co.  in  the  State  of 
Kansas." 

Under  these  instructions  the  present  suits  were  brought  in  the 
Supreme  Court  of  the  State.  The  petition  against  the  Kansas 
Pacific  Co.  set  forth  the  acts  of  the  Terrritorial  legislature  of 
Kansas  incorporating  the  company  and  extending  its  powers,  passed 
in  185S  and  1857;  the  organization  of  the  company  under  its 
charter ;  the  acts  of  Congress,  passed  July  1,  1862,  and  July  2, 
1864,  granting  aid  to  the  company ;  and  the  construction  of  the 
road.     It  then  averred : 

^^  That  on  the  24th  of  January,  1880,  the  said  Kansas  Pacific 
R^.  Co.  wrongfully  and  unlawfully  attempted  to  consolidate  its 
said  corporation  with  the  Union  Pacific  B.  B.  Co.,  a  corporation 
chartered  under  the  said  acts  of  Congress  of  1862  and  1864,  whose 
line  runs  from  the  Missouri  Biver  at  or  near  Omaha,  Nebraska^ 
to  Ogden,  in  Utah  Territory,  and  the  Denver  Pacific  By.  ana 
Telegraph  Co.,  whose  line  begins  at  the  city  of  Denver,  in  the 
State  01  Colorado,  and  runs  in  a  westward  direction  to  a  junction 
with  the  Union  Pacific  B.  B.  Co.,  at  a  place  called  Clieyenne,  in 
the  Territory  of  Wyoming,  And  the  said  Kansas  Pacific  By.  Co. 
unlawfully  and  wronHulljr  attempted  to  confer  upon  the  said  con- 
solidated company  all  of  its  franchises,  immunities,  liberties,  and 
privileges  granted  by  virtue  of  its  charter  aforesaid,  and  to  merge 
the  same  into  a  pretended  corporation,  not  created  by  the  laws  of 
the  Territory  or  State  of  Kansas,  nor  owing  any  duty  to  the  Ter- 
ritory or  State  of  Kansas,  but  a  pretended  corporation,  created,  if 
at  aU,  by  acts  of  Congress,  and  amenable  only  to  federal  control, 
and  subject  only,  as  to  its  rights  and  the  causes  of  action  which 
might  thereafter  exist  a^inst  it,  to  the  jurisdiction  of  the  federal 
tribunals.  And  the  said  Attorney-General  ^ves  the  court  further 
to  understand  and  be  informed,  that  the  said  Kansas  Pacific  By. 
Co.  unlawfully  and  wrongfully  entered  into  articles  of  consolida- 
tion with  said  Union  Pacinc  B.  B.  Co.  and  the  said  Denyer  Pacific 
By.  and  Tele^ph  Co.,  which  were  expressly  in  violation  of 
its  charter,  and  in  conflict  with  the  duties  and  obligations  owing 
by  it  to  tiie  State  of  Kansas  under  the  provisions  and  terms  of  its 
charter  aforesaid ;  and  f urther^hat  said  articles  were  in  conflict 
with  the  laws  bf  the  State  of  Slansas  respecting  railroad  corpora- 


096  AME8  9.  KAK8A8. 

tions  and  the  right  of  railroad  companieB  to  oonaolidate,  and  were 
not  compatible  with  such  laws.*' 

The  bill  then  set  forth  a  copy  of  the  articlee  of  consolidation, 
from  which  it  appeared  that  the  sole  and  only  anthority  relied  on 
for  the  consolidation  was  that  contained  in  the  several  acts  of  Con* 
gress,  and  that  the  intent  of  the  parties  was  to  oi^nijse  the  com- 
pany thereby  formed  ^'  under  tlie  said  acts  of  (joneress,  and  to 
make  the  said  acts  of  Congress  the  charter  or  constituent  acts  of 
this  company,  as  fully  as  ii  the  same  were  incorporated  herein  at 
large."  The  contract  then  appointed  directors  of  the  new  com' 
pauy,  and  the  place  for  holding  the  annual  meeting  of  stockholders, 
until  otherwise  ordered,  was  fixed  at  the  company's  office  in  the 
city  of  New  York.  The  then  existing  by-laws  of  the  Union 
Pacific  B.  R.  Co.  wei-e  also  provisional^  adopted  and  made  ap 
plicable  to  the  new  company. 

The  bill  then  averred  that  it  was  the  duty  of  the  Kansas  Padfio 
Co.  to  make  certain  reports  to  the  Secretary  of  State  of  Kansas, 
which  it  had  wholly  failed  to  do,  and  that  it  held  "  its  general  offi- 
ces and  all  accounts  of  its  operations,  at  the  general  offices  of  said 
pretended  consolidated  company,  at  the  city  of  Omaha,  in  the 
State  of  Nebraska,  and  alleges  and  pretends  that  the  said  corpora- 
tion, the  Elansas  Pacific  Rv.  Co.,  no  lon^  owes  any  duty  under 
its  charter  as  aforesaid  to  the  State  of  Kansas,  but  that  it  is  con- 
trolled as  to  its  chartered  obligations  by  the  acts  of  Congress  creat- 
ing the  Union  Pacific  R.  R.  Co.,  and  by  the  unlawful  articles  of 
consolidation  aforesaid."  It  then  charged  that  the  company  had 
violated  the  laws  of  the  State  by  failing  to  keep  its  general  offices 
for  the  transaction  of  business  within  the  State,  and  removing  them 
to  Omaha  and  placing  ^^  the  same  under  the  absolute  order,  control, 
and  disposal  of  the  said  pretended  consolidated  company."  Then 
it  alleged  that  the  road  of  the  Kansas  Pacific  Co.  was  run  as  the 
^^  Union  Pacific  Rv.  Co.,  Elansas  Division,"  and  managed  by  the 
new  corporation ;  that  ^^  since  the  pretended  consolidation  as  afore- 
said the  said  Kansas  Pacific  Co.  has  wholly  failed  and  nedected  to 
designate  some  person  residing  in  each  county  into  which  its  said 
line  of  railroad  runs,  or  in  which  its  said  business  is  transacted,  on 
whom  all  process  and  notices  issued  by  any  court  of  record,  or  jus- 
tices of  the  peace  of  such  county,  ma^  or  might  be  served,"  and 
that  it  had  also  failed  from  the  same  time  ^^  to  file  a  certificate  of 
the  appointment  or  designation  of  such  person  in  the  office  of  the 
clerk  of  the  District  Court  of  the  county  in  which  such  person 
resides." 

The  consolidation  was  afterwards  attacked  because  the  roads 
were  originally  competing  roads,  and  did  not  connect  at  the  State 
line  so  as  to  form  a  complete  and  continuous  line  of  railway.  The 
next  allegation  was  that  the  Kansas  charter  was  forfeited  by  the 
diversion  of  the  road  ^^  to  the  use  of  a  f oneign  corporation,  outside 
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of  the  jnriBdiction  of  the  State  of  Kansas,  and  bejond  the  reach  of 
her  antnorities,  with  the  declared  intent  that  it  shall  be  operated, 
and  used,  and  worked,  not  according  to  the  laws  of  Kansas,  made 
or  to  be  made  to  protect  the  rights  of  her  people,  but  under  and 
according  to  the  provisions  of  other  laws,  alleged  to  have  been 
enacted  by  the  le^slatnre  of  another  government,  for  the  regula- 
tion of  another  railroad,  lying  in  another  State." 

The  prayer  was  that  the 

^^  Kansas  Pacific  By.  Co.  ...  be  made  to  answer  to  the  State 
of  Kansas  by  what  warrant  it  claims  to  have,  use,  and  eorjoy  the 
liberties,  privileges,  and  franchises  aforesaid ;  and  further,  by  what 
warrant  it  claims  and  has  exercised  the  right  to  put  said  i-ailroad 
and  its  appurtenances  into  the  possession  and  under  the  control  of 
the  above  mentioned  foreign  railroad  company,  and  by  what  right 
it  claims  to  maintain  such  foreign  corporation  in  such  possession, 
or  in  the  enjoyment  and  exercise  of  tne  franchises  and  privileges 
bestowed  by  the  State  of  Kansas  exclusively  on  said  Kansas  Pacific 
By.  Co. ;  and  that  ....  the  said  respondent  company  be  adjudged 
to  have  forfeited  all  its  rights,  liberties,  and  franchises,  and  to  be 
ousted  from  the  same,  and  that  the  corporation  be  thereupon  dis- 
solved ;  and  that  it  be  further  adjudged  that  the  said  franchises 
granted  to  the  defendant  by  the  State  have  become  relinquished, 
abandoned,  and  forfeited  to  the  State  of  Kansas,  and  that  the  same 
be  resumed  to  the  State,  and  that  the  State  take  possession  of  the 
said  railroad,  with  all  its  appurtenances  and  fixtures,  as  public 
property,  and  make  such  disposition  thereof  as  may  be  thought 
necessary  to  secure  the  rights  of  the  State,  savins  the  just  interests 
of  creditors  and  other  third  parties  guiltless  of  the  frauds,  wrongs, 
and  injuries  herein  charged  against  the  corporation  and  the  mem« 
bers  thereof." 

The  answer  of  the  defendant,  which,  for  the  purposes  of  the 
suit,  appeared  in  the  name  of  the  E^nsas  Pacific  By.  Co.,  admitted 
the  consolidation  and  set  up  the  authority  for  that  purpose  under 
the  laws  of  Congress.  All  violations  of  the  laws  oi  Kansas  were 
denied,  and  the  position  was  distinctly  assumed  that  the  Kansas 
Pacific  Co.  became,  under  the  legislation  of  Congress,  a  corporation 
of  the  United  States,  and  as  su3i  had  full  authority  to  enter  into 
the  agreement  of  consolidation  which  is  complained  of. 

The  petition  against  the  individuals  who,  as  was  alleged,  called 
themselves  the  board  of  directors  of  the  Union  Pacific  By.  Co., 
charged  them  with  using,  without  warrant,  charter,  or  grant,  the 
liberties,  privileges,  and  franchises  of  being  a  railroad  company  to 
use  and  operate  the  railroad  of  the  Kansas  I^acific  Co.,  and  averred 
that  that  road  was  built  under  the  Kansas  charter  of  the  Leaven- 
worth, Pawnee,  and  Western  Co.  The  prayer  was  that  they  might 
be  made 

^  To  answer  to  the  State  by  what  warrant  they  claim  to  have, 
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use,  and  enjoy  the  liberties,  privileges,  and  franchises  aforesaid: 
and  that  upon  a  due  hearing  nereof  the  said  defendants  and  said 
pretended  railroad  company  be  adiadeed  to  have  nnlawf  nlly  and 
Wrongfully  a8ari)6d  ancTappropriated  the  rights,  Uberties,  priyi- 
leses,  and  franchises  aforesaid,  and  to  be  wrongfully  and  unlaw- 
fully using,  enjoying,  and  exercising  the  same,  and  that  they  be 
ousted  therefrom." 

The  answers  of  the  defendants  set  up  the  legislation  of  Congress 
affecting  the  original  Kansas  corporation  and  the  consolidation  of 
that  company  with  the  Union  Pacific  and  Denver  Pacific  companies 
under  that  authority.  They  asserted  their  right  and  that  of  the 
Union  Pacific  By.  Co.,  whose  directors  they  were,  to  exercise 
within  the  State  of  E^nsas  all  the  powers,  and  to  en  joy  all  the 
franchises  and  privileges,  of  the  old  Kansas  Pacific  Co.,  and  this 
by  reason  of  the  consolidation  of  that  company,  under  the  author- 
ity of  Congress,  with  the  other  two  companies. 

The  directors  were  all  citizens  of  States  other  than  Kansas. 

As  soon  as  the  answers  were  put  in,  petitions  were  filed  by  the 
defendants  in  each  case  for  the  removal  of  the  suit  against  them 
respectively  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas.  The  petition  of  the  railroad  company  alleged  as 
^x>und  for  removal,  1,  that  the  suit  was  one  arising  under  the 
Constitution  and  laws  of  the  United  States ;  and  2,  that  the  de- 
fendant was  a  corporation,  other  than  a  banking  association,  organ- 
ized under  a  law  of  the  United  States,  and  that  it  had  a  defence 
arising  under  the  laws  of  the  United  States.  That  of  the  directors 
was  also  put  on  the  ground,  1,  that  the  suit  was  one  arisine  under 
the  Constitution  and  laws  of  the  United  States ;  and,  2,  that  the 
directors  were  sued  as  members  of  a  corporation,  organized  under 
an  act  of  Congress,  for  an  alleged  liability  of  the  corporation,  and 
that  their  de^ce  arose  under  and  by  virtue  of  the  laws  of  the 
United  States. 

Each  suit  was  duly  docketed  in  the  Circuit  Court  of  the  United 
States,  and,  on  motion  of  the  State,  remanded  to  the  Supreme 
Court  of  the  State. 

From  these  orders  to  remand  the  railway  company  and  the 
directors,  respectively,  took  a  writ  of  error  to  this  court. 

John  F.  Dillon  and  Wacer  Swayne  for  plaintiffs  in  error. 

Clarence  Seward,  W.  A.  Johnston,  Attorney-General  of  the 
State  of  Kansas^  and  W.  H.  Bossington  for  defendant  in 
error. 

Watts,  C.  J. — ^The  right  of  removal  under  section  640  of  the 
Sevised  Statutes,  because  the  Kansas  Pacific  Ry.  Co.  was  a  oo^ 
poration  organized  under  the  laws  of  the  United  States,  is  not  iiw 
sisted  upon  in  this  oourt|  and  the  only  questions  presented  for  our 
ooDsideratioa  are: 
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1.  Whether  the  suitd  aro  of  a  civil  nature  at  law  or  in  equity, 
irising  under  the  laws  of  the  United  States ;  and, 

2.  Whether,  if  they  are,  they  can  he  removed  nnder  the  act  of 
March  3,  1875,  c.  137,  18  8tat.  470,  inasmuch  as  they  were 
brouglit  by  a  State  to  try  the  right  of  a  corporation  and  its  direc- 
tors to  exercise  corporate  powers  and  franchises  within  the  terri- 
torial jurisdiction  of  the  State. 

Under  the  first  of  these  questions  it  is  claimed,  in  behalf  of  the 
State,  1,  that  the  suits  are  not  of  a  civil  nature,  because  they  are 
proceedings  in  quo  wari-anto ;  and,  2,  that  they  do  not  arise  under 
the  laws  of  the  United  States. 

In  Kansas  the  writ  of  quo  warranto,  and  the  proceeding  by  in- 
formation in  the  nature  of  quo  warranto,  have  be^n  abolished,  and 
the  remedies  which  were  obtainable  at  common  law  in  those  forms 
are  had  by  civil  action.  Dassler's  Comp.  Laws,  sec.  4192';  Code, 
eeo.  652.  Such  an  action  may  be  brought  in  the  Snpreme  Court 
when  '^any  person  shall  usurp,  intrude  into,  or  unlawfnlljy  hold  or 
exercise  any  public  office,  or  shall  claim  any  franchise  within  this 
State,  or  any  office  in  any  corporation  created  bv  authority  of  this 
State,"  or  ^*  when  any  association  or  number  oi  persons  shall  act 
within  this  State  as  a  corporation  without  being  legally  incorpor- 
ated," or  when  any  corporation  do  or  admit  [omit]  acts  which 
amount  to  a  surrender  or  a  forfeiture  of  their  rights  as  a  corpora. 
tion,  or  when  any  corporation  abuses  its  power,  or  exercises  powers 
not  conferred  by  law.    Id.  sec.  4193 ;  Code,  sec.  653. 

By  the  Code  of  Civil  Procedure,  id.  sec.  3525 ;  Code,  sec.  4, 
^*An  action  is  an  ordinary  proceeding  in  a  court  of  justice  by 
which  a  party  prosecutes  another  party  for  the  enforcement  or 
protection  of  a  right,  the  redress  or  prevention  of  a  wrong,  or  the 
punishment  of  a  public  offence."  Sec.  3527 ;  Code,  sec.  6 :  '^  Ac- 
tions are  of  two  kinds,  first,  civil ;  second,  criminal."  Sec.  3528; 
Oode,  sec.  7 :  ^'  A  criminal  action  is  one  prosecuted  by  the  State  as 
a  party,  against  a  person  charged  with  a  public  offence,  for  the 
punishment  thereof."  Sec.  3529 ;  Code,  sec.  8 :  *'  ^^^U  other 
action  is  a  civil  action."  Sec^  3531 ;  Code,  sec.  10 :  ^^  The  dis- 
tinction between  actions  at  law  and  suits  in  equity,  and  the  forms 
of  all  such  actions  and  suits,  heretofore  existing,  are  abolished ;  and 
in  their  place  there  shall  be,  hereafter,  but  one  form  of  action, 
which  shall  be  known  as  a  civil  action." 

The  original  common-law  writ  of  quo  warranto  was  a  civil  writ, 
at  the  suit  of  the  crown,  and  not  a  criminal  prosecution.  Bex  v, 
Marsden,  8  Burr.  1812,  1817.  It  was  in  the  nature  of  a  writ  of 
right  by  the  king  against  one  who  usurped  or  claimed  franchises 
or  liberties,  to  inquire  by  what  right  he  claimed  them  (Com.  Ditf. 
Quo  Warranto  A),  and  the  first  process  was  summons.  Id.  C.  S. 
This  writ^  however,  fell  into  disuse  in  England  centuries  ago,  and 
iti  place  was  supplied  by  an  informatiQii  in  the  natofe  of  a  quo 

16  A.  ^k  K  R.  Oak-84 
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warranto,  which,  in  its  origin,  was  ^^  a  criminal  method  of  proaeea- 
tion,  as  well  to  punish  the  usurper  by  a  fine  for  the  usurpation  of 
the  franchise,  as  to  oust  him,  or  seize  it  for  the  crown/'  8  Bl.  Com. 
263.  Long  before  our  revolution,  however,  it  lost  its  character  as 
a  criminal  proceeding  in  every  thing  except  form,  and  was  ^'applied 
to  the  mere  purposes  of  trying  the  civil  right,  seizing  the  frandiise, 
or  ousting  the  wrongful  possessor ;  the  hue  l)eing  nominal  only." 
3  Bl.  Com.  supra ;  Tlie  King  v.  Francis,  2  T.  R.  484 ;  Bac  lb. 
Tit.  Information  D ;  2.  Kyd  on  Corp.  439.  And  such,  without 
any  special  legislation  to  tliat  effect,  has  always  been  its  character 
in  many  of  the  States  of  the  Union.  Commonwealth  v.  Browne, 
1  S.  &  R.  385 ;  People  t;.  Ricliardson,  4  Cow.  102,  note ;  State  v. 
Hardie,  1  Iredell  Law,  42,  48 ;  State  Bank  v.  State,  1  Blackf.  267, 
272 ;  State  v.  lingo,  26  Mo.  496,  498.  In  some  of  the  States, 
however,  it  has  been  treated  as  criminal  in  form,  and  matters  of 
pleading  and  jurisdiction  governed  accordingly.  Such  is  the  rule 
in  New  York,  Wisconsin,  New  Jersey,  Arkansas,  and  Illinois,  but 
in  all  these  States  it  is  used  as  a  civil  remedv  only.  Attorney- 
General  V.  Utica  Insurance  Co.,  2  Johns.  Cn.  370,  377;  Peo- 
ple V,  Jones,  18  Wend.  601 ;  State  v.  West  Wisconsin  Ry.  Co., 
34  Wis.  197,  213 ;  State  v.  Ashley,  1  Ark.  297 ;  State  v.  Roe,  2 
Dutcher,  215,  217.  This  being  the  condition  of  the  old  law,  it 
seems  to  us  clear  that  the  effect  of  legislation  like  that  in  "Kansas, 
as  to  the  mode  of  proceeding  in  quo  warranto  cases,  is  to  relieve 
the 'old  civil  remedy  of  the  burden  of  the  criminal  form  of  pro- 
ceeding with  which  it  had  been  encumbered,  and  to  restore  it  to 
its  original  position  as  a  civil  action  for  the  enforcement  of  a  civil 
right.  The  right  and  the  remedy  are  thus  brought  into  harmony, 
and  parties  are  not  driven  to  the  necessity  of  using  the  form  of  a 
criminal  action  to  determine  a  civil  right.  This  has  been  the  con- 
struction put  upon  similar  laws  in  other  States.  State  v.  ITDaniel, 
22  Ohio  St.  354,  361 ;  Central  &  Georgetown  R.  R  Co.  u  Taylor, 

5  Colorado,  40,  42 ;  Commercial  Bank  of  Rodney  v.  State,  4  Sm. 

6  Marsh.  439,  490,  504.  These  suits  are  therefore  of  a  civil 
nature. 

That  the  records  present  cases  arising  under  the  hws  of  the 
United  States  we  do  not  doubt.  The  attomev-general  was  in- 
structed by  the  legislature  to  institute  proceeaings  against  the 
Kansas  Pacific  Co.  ^^for  an  abandonment,  relinquishment  and 
surrender  of  its  powers  and  duties  as  a  corporation  to  the  con- 
solidated company,"  and  against  the  consolidated  company  "for 
usurping,  seizing,  holding,  possessing,  and  using  the  franchises  and 
privileges,  powers  and  immunities  of  the  Kansas  Pacific  Ry.  Co.  of 
Kansas."  The  whole  purpose  of  the  suits  is  to  test  the  validity  of 
the  consolidittion.  The  charge  is  of  an  unlawful  and  wrongful 
consolidation,  and  from  the  beginning  to  the  end  of  the  petition 
against  the  Kansas  Pacific  Co.  there  is  not  an  allegation  of  default 
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that  does  not  grow  ont  of  this  single  act.  It  is,  indeed,  alleged 
that  the  company  has  not,  since  the  consolidation,  made  its  proper 
reports,  and  has  not  appointed  agents  on  whom  process  can  be 
served,  and  has  establisned  its  general  oflSces  out  of  the  State,  but 
no  snch  averments  are  made  as  to  the  consolidated  company,  and  it 
is  apparent  that  these  specifications  are  relied  on  only  as  incidents 
of  the  main  ground  of  complaint. 

That  the  validity  of  the  consolidation,  so  far  as  the  State  is  con- 
cerned, rests  alone  on  the  authority  conferred  for  that  purpose  by. 
the  acts  of  Congress  is  not  denied.  If  the  acts  of  Congress  confer 
the  authority,  the  consolidation  is  valid ;  if  not,  it  is  invalid. 
Clearly,  therefore,  the  cases  arise  under  these  acts  of  Congress, 
for,  to  use  the  language  of  Chief  Justice  Marshall  in  Osbom  v. 
United  States  Bank,  9  Wheat.  825,  an  act  of  Congress  ^^  is  the 
first  ingredient  in  the  case — ^is  its  origin — ^is  that  from  which  every 
other  part  arises."  The  right  set  up  by  the  company,  and  by  the 
directors  as  well,  will  be  defeated  by  one  construction  of  these 
acts  and  sustained  by  the  opposite  construction.  When  this  is  so, 
it  has  jiever  been  doubted  that  a  case  is  presented  which  arises 
under  the  laws  of  the  United  States.  Cohens  v.  Yirginia,  6  Wheat. 
264,  379 ;  Gold  Washing  &  Water  Co.  v.  Keyes,  96  U.  S.  201 ; 
Bailroad  Co.  v.  Mississippi,  102  U.  S.  140. 

We  come  now  to  the  question  whether  a  suit  brought  by  a  State 
in  one  of  its  own  courts,  against  a  corporation  amenable  to  its  own 
process,  to  try  the  ri^ht  of  the  corporation  to  exercise  corporate 
powers  within  the  territorial  limits  ox  the  State,  can  be  removed  to 
the  Circuit  Court  of  the  United  States,  under  the  act  of  March  3, 
1875,  c  137,  if  the  suit  presents  a  case  arising  under  the  laws  of 
the  United  States.  The  language  of  the  act  is  ^^  any  suit  of  a  civil 
nature  .  .  brought  in  any  State  court,  .  .  arising  under  the  Con- 
stitution or  laws  of  the  United  States,"  may  be  removed  by  either 
Earty.  This  is  broad  enough  to  cover  such  a  case  as  this,  unless  the 
inguage  is  limited  in  its  operation  by  some  other  law,  or  by  the 
Constitution.  The  statute  itself  makes  no  exception  of  suits  to 
which  a  State  is  a  party. 

Art.  3,  sec  1  of  the  Constitution  provides  that  ^Hhe  judicial 
power  of  the  United  States  shall  be  vested  in  one  Supreme  Court, 
and  in  such  inferior  courts  as  the  Congress  may  from  time  to  time 
ordain  and  establish."  Sec.  2.  ^^  The  judicial  power  shall  extend 
to  all  cases,  in  law  and  equity,  arising  under  this  Constitution,  the 
laws  of  the  United  States,  and  treaties  made,  or  which  shall  be 
made,  under  their  authority;  to  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls,  ...  to  controversies  between 
two  or  more  States;  between  a  State  and  citizens  of  another 
State,  .  .  .  and  between  a  State,  or  the  citizens  thereof,  and  for- 
eign States,  citizens,  or  subjects.  ...  In  all  cases  affecting  ambas- 
Badors,  other  public  ministers,  and  consuls,  and  those  in  which  a 
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State  ehall  be  partj,  the  Supreme  Court  shall  have  original  juris- 
diction.  In  all  the  other  cases  before  mentioned,  the  Supreme 
Court  shall  have  appellate  jurisdiction,  both  as  to  law  ana  fact, 
with  such  exceptions  and  under  such  regulations  as  tlie  Congress 
ahall  make." 

Within  six  months  after  the  inauguration  of  the  government 
under  the  Constitution,  the  Judiciary  Act  of  1789,  c.  20,  1  Stat. 
73,  was  passed.  Tlie  bill  was  drawn  by  Mr.  Ellsworth,  a  promi- 
nent member  of  the  convention  that  framed  the  Constitution,  who 
took  an  active  part  in  securing  its  adoption  by  the  people,  and 
who  was  afterwards  Chief  Justice  of  this  Court.  Sec.  13  was  as 
follows:  ^'That  the  Supreme  Court  shall  have  exclusive  jurisdic- 
tion of  all  controversies  of  a  civil  nature,  where  a  State  is  a  party, 
except  between  a  State  and  its  citizens ;  and  except  also  between 
a  State  and  citizens  of  other  States  or  aliens,  in  wnich  latter  case 
it  shall  have  original  but  not  exclusive  jurisdiction.  And  shall 
have  exclusively  all  such  jurisdiction  of  suits  or  proceedings  against 
ambassadors,  or  other  public  ministers,  or  tlieir  domestics,  or 
domestic  servants,  as  a  court  of  law  can  have  or  exercise  consist- 
ently with  the  law  of  nations;  and  original,  but  not  exclusive, 
jurisdiction  of  all  suits  brought  by  ambassadors,  or  other  public 
ministers,  or  in  which  a  consul  or  vice-consul  shall  be  a  partv.'' 
The  same  act  also,  by  section  9,  gave  the  District  Court  jurisdiction 
exclusively  of  the  courts  of  the  several  States  of  suits  against 
consuls  or  vice-consuls,  except  for  certain  offences,  and  by  section 
95  conferred  upon  the  Supreme  Court  appellate  jurisdiction  for 
the  review,  under  some  circumstan'ces,  of  the  final  judgments 
and  decrees  of  the  highest  courts  of  the  States  in  certain  classes 
of  snita  arising  under  the  Constitution  and  laws  of  the  United 
States. 

It  thus  appears  that  the  first  Congress,  in  which  were  many  who 
had  been  leading  and  influential  members  of  the  convention,  and 
who  were  familiar  with  the  discussions  that  preceded  the  adoption 
of  the  Constitution  bv  the  States  and  with  the  objections  urged 
against  it,  did  not  understand  that  the  original  jmisdiction  vested 
in  the  Supreme  Court  was  necessarily  exclusive.  That  jurisdiction- 
included  all  cases  affecting  ambassadors,  other  public  ministers 
and  consuls,  and  those  in  which  a  State  was  a  party.    The  evident 

Jmrpose  was  to  open  and  keep  open  the  highest  court  of  the  nation 
or  the  determination,  in  the  nrst  instance,  of  suits  involving  a 
State  or  a  diplomatic  or  commercial  representative  of  a  foreign 
^vemment.  So  much  was  due  to  the  rank  and  dignity  of  those 
for  whom  the  provision  was  made ;  but  to  compel  a  State  to  resort 
to  this  one  tribunal  for  the  redress  of  all  its  ffrievanceSi  or  to 
deprive  an  ambassador,  public  minister  or  oonsiu  of  the  privilege 
of  suing  in  any  oonrt  he  chose  having  jurisdictioQ  of  the  parties 
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and  the  subject-matter  of  his  action,  would  be,  in  many  oafies,  to 
convert  what  was  intended  as  a  favor  into  a  bnrden. 

Acting  on  this  constmction  of  the  Oonstitntion,  Congress  took 
care  to  provide  that  no  snit  shoald  be  bronght  against  an  ambas- 
sador or  other  pnblic  minister  except  in  the  Supreme  Court,  biit 
that  he  might  sue  in  any  court  he  chose  that  was  open  to  him. 
As  to  consuls,  the  commercial  representatives  of  foreign  govern- 
ments, the  jurisdiction  of  the  Supreme  Court  was  made  concurrent 
with  the  District  Courts,  and  suits  of  a  civil  nature  could  be  brought 
against  them  in  either  tribunal.  With  respect  to  States,  it  was 
provided  that  the  jurisdiction  of  the  Supreme  Court  should  be 
exclusive  in  all  controversies  of  a  civil  nature  where  a  State  was  a 

Crty,  except  between  a  State  and  its  citizens,  and  except,  also, 
tween  a  State  and  citizens  of  other  States  or  aliens,  in  which 
latter  case  its  jurisdiction  should  be  original  but  not  exclusive. 
Thus  the  original  jurisdiction  of  the  Supreme  Court  was  made 
concurrent  with  any  other  court  to  which  jurisdiction  might  be 

S' ven  in  suits  between  a  State  and  citizens  of  other  States  or  aliens, 
o  jurisdiction  was  given  in  such  cases  to  any  other  court  of  the 
United  States,  and  the  practical  effect  of  the  enactment  was,  there- 
fore, to  give  tlie  Supreme  Court  exclusive  original  jurisdiction  in 
suits  against  a  State  begun  without  its  consent,  and  to  allow  the 
State  to  sue  for  itself  in  any  tribunal  that  could  entertain  its  case. 
In  this  way  States,  ambassadors,  and  public  ministers  were  pro- 
tected from  the  compulsory  process  of  any  court  other  than  one 
suited  to  their  high  positions,  but  were  left  free  to  seek  redress 
for  their  own  grievances  in  any  court  that  had  the  requisite  juris* 
diction.  No  limits  were  set  on  their  powers  of  choice  in  this 
particular.  This,  of  course,  did  not  prevent  a  State  from  allowing 
ftself  to  be  sued  in  its  own  courts  or  elsewhere  in  any  way  or  to 
imy  extent  it  chose.. 

The  Judiciary  Act  was  passed  on  the  24th  of  September,  1789. 
and  at  the  April  Term,  1798,  of  the  Circuit  Court  of  the  Unitea 
States  for  the  District  of  Pennsylvania,  an  indictment  was  found 
against  Ravara,  a  consul  from  Genoa,  for  a  misdemeanor  in  sending 
anonymous  and  threatening  lettera  to  the  British  minister  and 
others  with  a  view  to  extort  monev.  Objection  was  made  to  the 
jurisdiction  for  the  reason  that  the  exclusive  cognizance  of  the 
case  belonged  to  the  Supreme  Court  on  account  of  the  oflScial 
character  of  the  defendant  The  court  was  held  by  Wilson 
and  Iredell,  Justices  of  the  Supreme  Court,  and  Peters,  the  Dia- 
trict  Judge.  Mr.  Justice  Wilson,  who  had  been  a  member  of  the 
convention  that  framed  the  Constitution,  was  of  opinion  ^'that 
although  the  Constitution  vests  in  the  Supreme  Court  an  original 

i'urisdiction,  in  cases  like  the  present,  it  does  not  preclude  the  leg* 
slature  from  exercising  the  power  of  vesting  a  concurrent  juris- 
diction in  snch  inferior  courts  as  might  by  law  be  established." 
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Mr.  JnBtioe  Iredell  thoiight  ^^  that,  for  obvioiis  reaaons  of  pnblie 
policy,  the  OonBtitntion  intended  to  vest  an  exclusive  jurisdiction 
in  the  Snpreme  Court  upon  all  questions  relating  to  the  public 
agents  of  foreign  nations.  Besides,  the  context  of  the  judiciary 
article  of  the  Constitution  seems  fairly  to  justify  the  interpretation 
that  the  word  original  means  exclusive  jurisdiction."  The  district 
judge  agreed  in  opinion  with  Mr.  Justice  Wilson,  and  conse- 
quently the  jurisdiction  was  sustained.  United  States  v.  Savara, 
S  DalL  297. 

On  the  18th  of  February,  1793,  just  before  the  indictment 
gainst  Kavara  in  the  Circuit  Court,  the  case  jof  Chisholm  v. 
QeorgisLy  2  Dall.  419,  was  decided  in  the  Supreme  Court,  holding 
that  a  State  might  be  sued  in  that  court  by  an  individual  citizen 
of  another  State.  The  jnd^ent  was  concurred  in  by  four  of  the 
five  justices  then  composing  the  court,  including  Mr.  Justice 
Wilson,  but  Mr.  Justice  Iredell  dissented.  This  decision,  as  is 
well  known,  led  to  the  adoption  of  the  eleventh  article  of  amend- 
ment to  the  Constitution,  which  provides  that  the  judicial  power 
of  the  United  States  shall  not  be  construed  to  extend  to  a  suit 
against  a  State  by  a  citizen  of  another  State,  or  by  a  citizen  (HT 
subject  of  a  foreign  State. 

It  is  a  fact  of  some  significance,  in  this  connection,  that  although 
the  decision  in  Chisholm's  case  attracted  immediate  attention  and 
caused  great  irritation  in  some  of  the  States,  that  in  Ravara's  caae, 
which  in  effect  held  that  the  original  jurisdiction  of  the  Supreme 
Court  was  not  necessarily  exclusive,  seems  to  have  provoked  no 
special  comment.  The  efforts  of  the  States  before  Congress 
assembled,  and  of  Congress  afterwards,  were  directed  exclusively 
to  obtaining  "  such  amendments  in  the  Constitution  of  the  United 
States  as  will  remove  any  clause  or  articles  of  the  said  Constitution 
which  can  be  construed  to  imply  or  justify  a  decision  that  a  State 
is  compellable  to  <in8wer  in  any  suit  by  an  individual  or  individuals 
in  anv  court  of  the  United  States."  Kesolve  of  the  Legislature  of 
Mass.",  Sept.  27,  1793. 

In  Marbury  v,  Madison,  1  Cranch,  137,  decided  in  1803,  it  was 
held  that  Congress  had  no  power  to  give  the  Supreme  Court 
original  jurisdiction  in  other  cases  than  those  described  in  the 
Constitution,  and  Chief  Justice  Marshall,  in  delivering  the  opinion, 
used  lan^^nage,  on  page  175,  which  might,  perhaps,  imply  that  such 
original  jurisdiction  as  had  been  granted  by  the  Constitution  was 
exclusive ;  but  this  was  not  necessary  to  the  determination  of  the 
cause,  and  the  Chief  Justice  himself  afterwards,  in  Cohens  v. 
Virginia,  6  Wheat.  264,  399,  referred  to  many  expressions  in  that 
opinion  as  dicta  in  which  (p.  401)  ^'  the  court  lays  down  a  principle 
which  is  generally  correct,  in  terms  much  broader  than  the  deci- 
sion, and  not  only  much  broader  than  the  reasoning  with  which 
that  decision  is  supported,  but  in  some  instances  contradictory  to 
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itoprinciple.''  In  oonclndinff  that  branch  of  the  case,  he  said^ 
^^  Th^  general  ezpresfiions  in  the  case  of  Marbury  v.  Madison  must 
be  understood  with  the  limitations  which  are  given  to  them  in  this 
opinion ;  limitations  which,  in  no  degree,  affect  the  decision  of  that 
case  or  the  tenor  of  its  reasoning." 

In  Oohens  v.  Virginia,  the  question  was  whether  the  Supreme 
Court  had  appellate  jurisdiction  for  the  review  of  the  final  judg- 
ment of  the  highest  court  of  a  State  in  a  suit  between  a  State  and 
one  of  its  own  citizens  arising  under  the  laws  of  the  United  States, 
and  the  language  of  the  opinion  in  that  case  is  to  be  construed  in 
connection  with  the  general  subject  then  under  consideration.  The 
same  is  tme  of  Osborn  v.  U.  B.  Bank,  9  Wheat.  737,  where  the 
question  was  whether  the  Circuit  Courts,  of  the  United  States  had 
jurisdiction  of  suits  by  and  against  the  United  States  Bank.  In 
United  States  v.  Ortega,  11  Wheat.  467,  the  question  was  for  the 
first  time  directly  presented  to  this  court  whether  our  original  ju- 
risdiction was  necessarily  exclusive,  but  it  was  not  decided,  because 
the  suit  was  found  not  to  be  one  affecting  a  public  minister.  In 
Davis  V.  Packard,  7  Pet.  276,  the  Court  of '  Errors  of  New  York 
had  decided  that  the  character  of  consul  did  not  exempt  Davis,  the 
plaintiff  in  error,  from  a  suit  in  a  State  court ;  and  in  reversing  a 
judgment  to  that  effect  this  court  said,  speaking,  in  1833,  through 
Mr.  Justice  Thompson,  all  the  other  justices  concurring,  that,  '^  as 
an  abstract  question,  it  is  difficult  to  understand  on  what  ground  a 
State  court  can  claim  jurisdiction  of  civil  suits  a^inst  foreign  con- 
suls. By  the  Constitution  the  judicial  power  of  the  United  States 
extends  to  all  cases  affecting  ambassadors,  other  public  ministers, 
and  consuls,  etc.  And  the  Judiciary  Act  of  1789  ^ives  to  the 
District  Courts  of  tlie  United  States,  exclusively  of  tne  courts  of 
the  several  States,  jurisdiction  of  all  suits  against  consuls  and  vice- 
consuls,  except  for  certain  offences  mentioned  in  the  act."  In 
Cohens  v.  Virginia,  6  Wheat.  397,  Chief  Justice  ^Marshall  said : 
^^  Foreign  consuls  frequently  assert  in  our  prize  courts,  the  claims 
of  their  fellow-subjects.  "These  suits  are  maintained  by  them  as 
consuls.  The  appellate  power  of  this  court  has  frequently  been 
exercised  in  such  cases,  and  it  has  never  been  questioned..  It  would 
be  extremely  mischievous  to  withhold  its  exercise.  Yet  the  con- 
sal  is  the  party  on  the  record." 

Such  having  been  the  action  of  the  courts  of  the  United  States 
in  construing  this  provision  of  the  Constitution,  the  question  of 
the  exclusiveness  oi  the  jurisdiction  in  cases  affecting  consuls  was, 
in  1838,  directly  pi'csented  to  Chief  Justice  Taney  on  the  circuit 
in  the  case  of  Gittings  v.  Crawford,  Taney's  Decisions,  1,  and  after 
reviewing  all  the  cases  in  an  elaborate  opinion,  he  says,  p.  9 :  ^'  The 
true  rule  in  this  case  is,  I  think,  the  rule  which  is  constantly  ap- 
plied to  ordinary  acta  of  legislation  in  which  the  grant  of  junsdic- 
tion  over  a  certain  subject-matter  to  one  court  does  not,  of  itself, 
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imply  that  that  jtmsdiotion  is  to  be  extiwAye.    In  the  danae  in 
qaestion  there  is  nothing  but  mere  affirmative  words  of  grant,  and 
none  that  import  a  design  to  exclude  the  subordinate  jurisdiction 
<xf  other  eonrts  of  the  Lmited  States  on  the  same  subject-matter." 
Afterwards,  Mr.  Justice  Nelson,  in  the  case  of  St.  Luke's  Hos^ 

gital  V.  Barclay,  8  Blatch.  259,  266,  in  1855,  and  in  Graham  e. 
tucken,  4  Blatch.  50,  in  1857,  decided  the  same  question  in  the 
same  way.  In  the  course  of  his  opinion  in  the  last  case,  p.  53,  he 
uses  this  language,  pertinent  to  the  particular  phase  of  the  question 
which  we  are  now  considering :  ^^  A^n,  the  grant  of  original  ju- 
risdiction to  the  Supreme  Court  is  the  same  in  the  cases  .  .  .  *in 
which  a  State  shall  oe  a  party,'  as  in  the  case  of  a  oonsuL  Those 
eases  are  controversies,  1,  between  two  or  more  States ;  2,  between 
a  State  and  citizens  of  another  State ;  8,  between  a  State  and  for- 
eign States ;  and  4,  between  a  State  and  citizens  or  subjects  of  foi^ 
eign  States,  that  is,  aliens.  Now,  if  the  grant  of  original  jurisdic- 
tion be  exclusive  in  the  Supreme  Court  in  the  case  of  a  consul,  it 
Is  equally  exclusive  in  the  four  cases  above  enumerated ;  for  the 
ffrant  is  in  the  same  clause  and  in  the  same  terms.  And  yet  in  the 
18th  section  of  the  Judiciary  Act,  already  referred  to,  it  is  provi- 
ded that  the  Supreme  Court  shall  have  exclusive  jurisdiction,  etc, 
where  a  State  is  a  party,  etc,  except  between  a  State  and  citizens 
of  other  States,  or  aliens,  in  which  latter  case  it  shall  have  original 
but  not  exclusive  jurisdiction.  According  to  the  argument,  the 
whole  of  the  exception  would  be  unconstitutional,  as  the  cases  men- 
tioned should  have  been  vested  exclusively  in  the  Supreme  Court" 
Following  these  decisions,  we  have  held  at  the  present  term,  in 
Bors  V.  Preston,  111  U.  S.  252,  that  consuls  may  be  sued  in  the  Cir- 
enit  Courts  of  the  United  States  in  cases  where  the  requisite  eitizen- 
ahip  exists. 

ta  view  of  the  practical  construction  put  on  this  provision  of  the 
Constitution  by  Congress  at  the  veir  moment  of  tne  organization 
of  the  government,  and  of  the  signincant  fact  that  from  1789  until 
BOW  no  court  of  the  United  States  has  ever  in  its  actual  adjudioa- 
tions  determined  to  the  contrary,  we  are  unable  to  say  that  it  is  not 
within  tlie  power  of  Congress  to  grant  to  the  inferior  courts  of  the 
United  States  jurisdiction  in  cases  where  the  Supreme  Court  has 
been  vested  by  the  Constitution  with  original  jurisdiction.  It  rests 
with  the  legislative  department  of  the  government  to  say  to  what 
extent  such  grants  shall  be  made,  and  it  may  safely  be  assumed  that 
nothing  will  ever  be  done  to  encroach  upon  the  high  privil^es  of 
those  for  whose  protection  the  constitutional  provision  was  in- 
tended. At  any  rate,  we  are  unwilling  to  say  tnat  the  power  to 
make  the  grant  does  not  exist. 

It  remains  to  consider  whether  jurisdiction  has  been  given  to  the 
Oircuit  Courts  of  the  United  States  in  cases  of  this  kind.  As  has 
been  seen,  it  was  not  given  by  the  Judiciary  Act  of  1789,  and  H 
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did  not  exist  in  1873,  when  the  case  of  Wisconsin  v.  Dnluth,  2  DilL 
406,  was  decided  by  Mr.  Justice  Miller  on  the  circuit  But  the  act 
of  March  8,  1876,  ch.  187, 18  Stat.  470,  "  to  determine  the  juris, 
diction  of  Circuit  Courts  of  the  United  States^  and  to  regulate  the 
removal  of  causes  from  the  State  courts,  and  for  other  purposes," 
does  in  express  terms,  provide  '^  that  the  Circuit  Courts  of  the 
United  States  shall  have  original  cognizance,  concurrent  with  the 
courts  of  the  several  States,  of  all  suits  of  a  civil  nature  at  com- 
mon law,  or  in  equity,  •  •  •  arising  under  the  Constitution  or  laws 
of  the  United  States;"  and  also  that  suits  of  the  same  nature  begun 
in  a  State  court  mav  be  removed  to  the  Circuit  Courts.  And  here 
it  is  to  be  remarked  that  there  is  nothing  in  this  which  manifests 
an  intention  to  interfere  with  the  exclusive  original  jurisdiction  of 
the  Supreme  Court  as  established  by  the  act  of  1789,  and  continued 
by  section  687  of  the  Bevised  Statutes.  The  only  question  we 
have  to  consider  is,  therefore,  whether  suits  cognizable  in  the  courts 
of  the  United  States  on  account  of  the  nature  of  the  controversy, 
and  which  need  not  be  brought  originally  in  the  Supreme  Court, 
may  now  be  brought  in  or  removed  to  the  Circuit  Courts  without 
regard  to  the  character  of  the  parties.  All  admit  that  the  act  does 
give  the  requisite  jurisdiction  in  suits  where  a  State  is  not  a  party, 
so  that  the  real  question  is,  whether  the  Constitution  exempts  the 
States  from  its  operation. 

The  same  exemption  was  claimed  in  Cohens  v.  Yirginia,  6 
Wlieat.  294,  to  show  that  the  appellate  jurisdiction  of  this  court 
did  not  extend  to  the  review  of  the  judgments  of  a  State  court  in 
A  suit  bv  a  State  against  one  of  its  citizens ;  but  Chief  Justice  Mar* 
shall  said,  "  the  argument  would  have  great  force  if  urged  to  prove 
that  this  court  could  not  establish  the  demand  of  a  citizen  upon  his 
State,  but  is  not  entitled  to  the  same  force,  when  urged  to  prove 
that  this  court  cannot  inquire  whether  the  Constitution  or  laws  of 
the  United  States  protect  a  citizen  from  a  prosecution  instituted 
against  him  by  a  State.  ...  It  may  be  true  that  the  partiality  of 
the  State  tribunals,  in  ordinary  controversies  between  a  State  and 
its  citizens,  was  not  apprehended,  and,  therefore,  the  judicial  power 
of  the  Union  was  not  extended  to  such  cases;  but  this  was  not  the 
sole  nor  the  greatest  object  for  which  this  department  was  created. 
A  more  important,  a  much  more  interesting,  object  was  the  pres- 
ervation of  the  Constitution  and  laws  of  the  United  States,  so  far 
as  they  caYi  be  preserved  by  judicial  authority;  and,  therefore,  the 
jurisdiction  of  the  courts  of  the  Union  was  expressly  extended  to 
all  cases  arising  under  the  Constitution  and  those  laws.  If  the  Con- 
stitution or  laws  may  be  violated  by  proceedings  instituted  by  a 
State  agaipst  its  own  citizens,  and  if  that  violation  may  be  such  as 
essentially  to  affect  the  Constitution  and  the  laws,  such  as  to  arrest 
the  progress  of  government  in  its  constitutional  course,  why  should 
these  cases  be  ^'jccepted  from  that  provision  which  expressly  extends 
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the  jadicial  power  of  the  Union  to  all  cases  arising  under  the  Con- 
stitution ana  laws?  After  bestowing  on  this  subject  the  most  at- 
tentive consideration,  the  court  can  perceive  no  reason,  founded  on 
the  character  of  the  parties,  for  introducing  an  exception  which 
the  Constitution  has  not  made ;  and  we  think  the  jadicial  power, 
as  originally  given,  extends  to  all  cases  arising  under  the  Constitu- 
tion  or  a  law  of  the  United  States,  whoever  majr  be  the  parties." 


(pp.  891-2.) 


*he  language  of  the  act  of  1875  in  this  particular  is  identical 
with  that  of  the  Constitution,  and  the  evident  purpose  of  Congress 
was  to  make  the  original  jurisdiction  of  the  Circuit  Courts  co-ex* 
tensive  with  the  judicial  power  in  all  cases  where  the  Supreme 
Court  had  not  already  been  invested  by  law  with  exclusive  cogni> 
zance.  To  quote  again  from  Chief  Justice  Marshall,  in  Cohens  v* 
Yirraiia,  p.  379,  ^^  the  jnrisdiction  of  the  court,  then,  being  ex- 
tended  by  the  letter  of  the  Constitution  to  all  cases  arising  unoer  it, 
or  under  the  laws  of  the  United  States,  it  follows  that  those  who 
would  withdraw  any  case  of  this  kind  from  that  jurisdiction  must 
sustain  the  exemption  they  claim,  on  the  spirit  and  true  meaning 
of  the  Constitution,  which  spirit  and  true  meaning  must  be  so  ap- 
parent as  to  overrule  the  words  which  its  framers  have  employed." 
This  rule  is  equally  applicable  to  the  statute  we  have  now  under 
consideration.  The  judicial  power  of  the  United  States  extends  to 
all  cases  arising  under  the  Constitution  and  laws,  and  the  act  of 
1875  commits  the  exercise  of  that  power  to  the  Circuit  Courts.  It 
rests,  therefore,  on  those  who  would  withdraw  any  case  within  that 
power  from  the  cognizance  of  the  Circuit  Courts  to  sustain  their 
exception  ^'  on  the  spirit  and  true  meaning  of  the"  act,  '*  which 
spirit  and  true  meaning  must  be  so  apparent  aa  to  overrule  the 
words  its  framers  have  employed."  To  the  extent  that  the  words 
conflict  with  other  laws  giving  exclusive  original  jurisdiction  to  the 
Supreme  Court  this  has  been  done,  but  no  more.  The  judicial 
power  of  the  United  States  exists  under  the  Constitution,  and  Con- 
gress alone  is  authorized  to  distribute  that  power  among  courts. 

We  conclude,  therefore,  that,  the  cases  were  removable  under  the 
act  of  March  3,  1875. 

The  order  to  remand  in  each  case  is  reversed,  and  the  Circuit 
Court  directed  to  entertain  the  cases  as  properly  removed  from  the 
State  court  and  proceed  accordingly. 
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V. 

Ling. 

(18  59tft&  CaaroUna  BtporUj  116.) 

In  action  by  a  railroad  company  a^nst  the  sureties  on  the  bond  of  a  sta- 
tion-agent, who  was  in  arrears  to  the  company  when  the  bond  was  executed, 
and  continued  to  make  additional  defaults  in  several  subsequent  monthly 
settlements,  the  presiding  judge  committed  no  error  in  charging  the  jury 
""^  that  if  the  nlaintifls  knew  when  the  bond  was  giren,  that  their  agent  was 
in  default  ana  indebted  to  them  in  his  pre-existing  agency,  and  yet  concealed 
this  fact  and  held  him  out  to  the  sureties  as  trustworthy,  either  expressly  or 
impliedlT,  such  conduct  would  be  a  fraud  upon  the  sureties,  and  would 
maKe  Toid  the  bond  as  to  them." 

But  in  charging  further  <Hhat  each  defauU  of  the  agent,  after  the  bond 
was  given,  in  famne  to  pay  oyer  to  the  company  the  money  collected  by 
him,  was  a  breach  of  his  duty  and  obligation,  and  gave  the  plaintifb  the 
right  to  dismiss  him;  that  if  knowing  of  these  defaults,  the  plaintiffs  con- 
doned his  fault  and  continued  him  in  his  agency  without  notice  to  his  sure- 
ties of  his  misconduct,  such  conduct  would  be  prejudicial  to  the  interest  of 
the  sureties,  and  would  discharge  them;"  he  erred  in  failing  to  limit  the 
discharse  to  defaults  occurring  after  the  first. 

The  judg^  erred  in  refusing  to  charge  the  jury  ^'  that,  as  matter  of  law,  it 
was  no  fraud  upon  the  sureties  to  the  bond  in  suit  that  the  principal  was 
behind  in  his  accounts  at  the  time  the  bond  was  given,  and  no  notice  was 
given  to  the  sureties." 

He  also  erred  in  refusing  to  charge  *'  that  the  plaintifEs  were  not  bound  to 
notify  the  sureties  of  each  or  any  default  of  the  principal  agent,  and  that 
the  .sureties  were  not  discharged  by  failure  on  their  part  to  do  so." 

Action  by  the  plaintiffs  against  Joseph  J.  Ling,  Isaiah  L.  Wright, 
James  M.  Hunter  and  Ira  M.  Harrell,  tK>mmenced  August  20, 
1878.    The  opinion  states  the  case. 

J.  H.  Bion  for  appellant,  cited  the  anthorities  referred  to 
in  the  opinion,  and  also  the  following:  2  De  G.  &  J.  609;  3 
Hurlst.  &  0.  437  ;  59  Ga.  686 ;  18  Wall.  662  ;  64  N.  Y.  385 ;  1 
Pet  61 ;  1  Story  Eq.,  §  190.     IJpon  the  point  that  a  verdict  for 

Plaintiffs  shonld  have  been  directed,  the  learned  counsel  cited  Code, 
289 ;  35  Barb.  651 ;  15  N.  T.  251 ;  37  Barb.  343 ;  18  8.  0.  115  ; 
4  Otto,  284. 

Boyd  &  Nettles,  contra,  cited  8  S.  0. 122 ;  6  id.  289,  411 ; 
14  Id.  177 ;  1  Dow,  272,  294 ;  3  Moak  Eng.  R.  266 ;  10  Bush, 
28 ;  2  White  &  T.  Lead.  Gas.  707 ;  11  Wheat.  59 ;  3  Macn.  &  G. 
878 ;  58  N.  T.  641 ;  8  Law  R.  Ex.  73. 

SncpsoN,  0.  J. — The  plaintiff,  appellant,  a  railroad  corporation 
onder  the  laws  of  this  State,  employed  the  defendant,  Joseph  J. 
;,  to  act  as  their  agent  at  Timmonsville,  in  the  county  of  I)arl- 
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ington.  Some  four  months  after  the  eaid  Ling  had  been  actins  as 
sach  agent,  to  wit,  on  May  1,  1870,  he  executed  and  delivered  to 
the  plaintiff  a  bond  with  the  other  paiiieB  named  as  his  snretieB, 
oonoitioned  generally  for  the  faithful  discharge  of  his  dutieSy  and 
especially  that  he  would  well  and  truly  account  for  and  pay  over  to 
the  said  company  all  moneys  that  might  come  into  his  hands,  or  for 
which  he  might  be  accountable  by  reason  of  his  appointment. 

At  the  time  this  bond  was  given,  Ling  was  behind  some  $497.40. 
The  testimony  does  not  show  whether  the  sureties  were  aware  of 
this  fact  or  not,  when  they  executed  the  bond.  ling  continued  in 
office  until  February  17, 1873,  when  he  was  dismissed,  at  which 
time  he  was  a  defaulter  to  the  amount  of  $1787.48,  which  sum' 
was  afterwards  reduced  by  certain  cash  receipts  to  $1526.57.  The 
account  between  Ling  and  the  company,  introduced  in  evidence, 
embracing  his  monthTj(  standing,  showed  that  he  was  frequently 
behind  from  the  beginning  of  his  agency.  These  sums  had  been 
carried  forward  until  finalTy,  upon  his  dismissal,  after  the  credits 
above  referred  to  had  bc^n  allowed,  the  balance  against  him 
amounted  to  $1526.57.  For  this  balance  the  action  below  was 
brought  on  the  bond  of  indemnity. 

Wright,  one  of  the  sureties,  was  never  made  a  party,  and  Ling 
died  befoi'e  the  trial,  so  that  at  the  trial  the  action  stood  against 
the  two  sureties,  Hunter  and  Harrell.  These  defendants  relie4 
upon  two  defences.  First,  ^^  that  Ling,  before  the  execution  of  the 
bond  sued  on,  having  been  agent  of  the  appellants  at  Timmonsville, 
had  committed  default  by  failing  to  pay  over  moneys  collected, 
and  was  indebted,  when  the  bond  was  executed,  in  a  considerable 
sum  by  reason  of  said  default ;  that  the  appellants,  knowing  theee 
facts,  concealed  the  same  f ix)m  the  defendants.  Hunter  and  HarreU, 
and  impliedly  held  out  Ling  as  a  trustworthy  person  and  compe- 
tent agent,  wlien  they  knew  or  had  i^eason  to  believe  the  contrary." 
Secondly,  "  that  shortly  after  the  execution  of  the  bond,  Ling  made 
default  as  agent,  and  thei*eafter  continued  to  make  defaults  by  fail- 
ing to  pay  over  money  collected  by  him ;  that  these  facts  were 
known  to  the  appellants,  but,  instead  of  dismissing  Ling  from  their 
employment,  tney  gave  no  notice  to  his  sureties,  condoned  hia 
faults,  connived  at  the  same,  and  continued  him  in  their  employ- 
ment as  agent."  The  defendants  claimed  that,  on  the  first  ground, 
the  bond  was  void  as  to  them,  and,  on  the  second  ground,  that  if 
ever  liable  on  the  bond  they  had  been  discharged  from  that  liabil- 
ity b^  the  fraudulent  conduct  of  the  appellants.  The  action  waa 
submitted  to  a  jury  under  the  charge  oi  the  presiding  judge,  and 
the  verdict  was  for  the  defendants. 

^  His  Honor,  Judge  Wallace,  charged  the  jury,  "  that  if  the  plain* 
tiifs  knew,  when  the  bond  was  given,  that  Ling  was  in  default  and 
indebted  to  them  in  his  preexisting  agency,  and  yet  concealed  this 
fact,  and  held  him  out  to  them  as  trustworthy,  either  expressly  or 
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impliedlj.  snch  condnct  would  be  a  frand  npoD  the  sureties,  and 
would  ma^e  void  the  bond  as  to  them ;"  and,  secondly,  ^^  that  each 
default  of  Ling,  after  the  bond  was  given,  in  failing  to  pay  over  to 
the  company  tlte  money  colleeted  by  him  as  their  ^g^nt,  was  a 
breach  ox  his  duty  and  obligation,  and  gave  the  plain  tins  the  right 
to  dismiss  him  ;  that,  if  knowing  of  these  defaults,  tlie  plaintiffs 
condoned  his  fault  and  continued  him  in  his  agency  without  notice 
to  his  sureties  of  his  misconduct,  such  condnct  would  be  prejudic- 
ial to  the  interest  of  the  sureties,  and  would  discharge  them. 

He  declined  to  charge  the  following  requests  of  the  plaintiffs : 
1.  ^^  That,  as  matter  of  law,  it  was  no  fraud  upon  the  sureties  to 
the  bond  in  suit  that  the  principal  was  behind  in  his  accounts  at 
the  time  the  bond  was  given,  and  no  notice  was  ^iven  to  the  sure- 
ties. 2.  That  the  pkintiffs  were  not  bound  to  notify  the 
iureties  of  each  or  any  default  of  the  principal  agent,  and  that  the 
sureties  were  not  discharged  by  failure  on  their  part  to  do  so. 
8.  That  there  is  no  proof  whatever  that  the  plaintiffs  held  out 
Ling  as  competent  and  trustworthy,  or  in  any  way  imposed  upon 
the  sureties ;  and  that  in  law  the  railroad  company  did  nothing 
that  would  discharge  the  sureties.  4.  That  there  is  no  fact  for 
the  jury  to  find  but  the  default  and  the  amount  of  the  default ; 
and  there  is  no  law  in  the  case  to  prevent  the  recovery  by  thd 
plaintiff  of  the  amount  proven." 

The  appeal  is  founded  upon  the  charge,  and  the  refusal  to 
charge,  as  hereinabove. 

The  charge  of  the  judge,  so  far  as  reported,  seems  to  have  been 
directly  upon  the  two  grounds  of  defence  relied  upon  by  the  de* 
fendants  and  set  up  in  their  answer.  It  was  nothing  more  than  a, 
declaration  by  the  judge  that  if  the  evidence  in  the  case  sustained 
the  averments  in  the  answer  as  to  matters  therein  alleged  as  a  de- 
fence, in  law  the  defendants  had  a  good  defence.  Subject  to  the 
modification  hereinafter  suggested,  we  think  the  principles  laid 
down  were  sound.  The  law  requires  good  faith  in  parties  con- 
tracting with  each  other ;  and  the  high  moral  principle,  that  mid- 
representation  or  concealment  of  a  material  fact  inreierence  to  the 
matter  contracted  about,  or  any  device  by  the  one  to  prevent  the 
other  from  being  fully  informed,  will  vitiate  the  contract,  is  found 
in  all  text-writers  upon  the  subject  of  contracts,  and  is  sustained 
by  numerous  decisions,  not  only  in  this  State,  but  in  all  the  courts 
where  the  English  common  law  prevails. 

This  principle  applies  in  its  fullest  force  to  contracts  on  surety- 
ship. Jud^  Story  (1  £q.  Jnr.  §  324)  says:  <<The  contract  of 
snretjship  imports  entire  good  faith  and  confidence  between  the 
parties  in  regSLrd  to  the  whole  transaction;  any  concealment  of 
material  fact^  or  any  express  or  implied  misrepresentation  of  such 
facts,  or  anr  undue  advantage,  information  or  surprise  taken  of  the 
gure^  bj  ue  creditor,  will  undoubtedly  furnish  a  Sufficient  ground 
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to  invalidate  the  contract"  See  abo  Ad.  Eq.  *179,  wben  Oa 
aame  doctrine  is  announced; 

The  propositions  of  Uw,  charged  by  the  judge,  were  in  aoeofd- 
ance  with  these  principles,  except  that  he  went  too  far  in  holdina^ 
in  the  second  proposition,  that,  if  the  appelUnts  knew  of  Linga 
default  accruing  after  the  execution  of  his  bond,  and  yet,  notwiui- 
standing  this,  they  continued  to  employ  him,  condoning  his  de- 
fault, and  giving  no  notice  to  his  sureties  of  his  misconduct, 
this  would  dischar;^  the  sureties  entirely.  This,  no  doubt,  was 
good  law,  so  far  as  it  warranted  the  discharge  of  the  sureties  from 
uie  culpable  defaults  occurring  subsequent  to  the  first  default, 
after  the  execution  of  the  bond,  but  it  was  error  to  hold  that  the 
sureties  would  be  entirely  discharged  thereby,  even  thou^  there 
had  been  a  fraudulent  concealment  of  the  first  default,  because, 
in  any  event,  the  first  default  was  a  breach  of  the  bond,  and 
against  this  the  fraudulent  continuation  of  the  employment  of  the 
a^ent  afterwards  was  no  defence.  The  judge  should  have  limited 
the  dischar^,  even  upon  the  facts  supposed,  to  the  defaults  ooenr* 
ring  after  the  first. 

We  think  the  judge  was  in  error,  too,  in  refusing  to  chaige  the 
two  first  requests  of  the  appellants.  We  have  carefully  examined 
the  cases  referred  to  by  counsel  on  both  sides,  and  although  there 
is  some  conflict  in  the  decisions,  we  think  the  weight  of  the  ar^- 
inent  is  in  favor  of  the  position  that  there  must  be  some  positive 
act  of  concealment  or  misrepresentation  on  the  part  of  the  obligee 
in  cases  like  this  before  the  court,  as  to  some  fact  which  it  was  his 
duty  to  discharge,  before  the  sureties  can  be  relieved.  Silence, 
merely,  especially  as  to  facts  within  the  reach  of  proper  inquiry 
by  the  sureties,  will  not  be  sufiicient.  The  law  stands  between  the 
parties  perfectly  impartial,  readv  to  rebuke  fraud,  concealment,  or 
misrepresentation  on  the  part  of  either,  but  carelessness  and  want 
of  proper  vigilance  are  left  to  their  own  fruits.  There  must  be 
an  intent  to  deceive,  not  a  mere  passive  omission  to  state  every- 
thing within  the  knowledge  of  the  creditor.  The  intent  is  the  gist 
of  the  fraud,  and  this  should  be  made  to  appear.  Stafford  v.  New- 
som,  9  Ii-ed.  507 ;  De  Colyar  on  Prin.  and  Sur.  367 ;  Atlas  Bank 
V.  Brownell,  9  B.  I.  168 ;  Boper  v.  Sangamon  Lod^,  91  111.  518. 

We  were  at  first  inclined  to  think  that  the  presiding  judge,  in 
his  charge,  had  laid  down  the  law  applicable  to  such  cases  m  its 
fullest  extent,  subject  to  the  modification  hereinabove.    He  re- 

?[uired  actual  concealment  or  misrepresentation  to  be  found  as  a 
act  by  the  jury  before  relieving  the  sureties.  This  seemed  to  be 
all  that  the  plaintiffs  could  claim.  But  upon  examination  of  the 
cases,  where  this  question  has  been  discussed,  while  we  do  not  find 
any  legal  adjudication  of  what  will  constitute  concealment  or  mis- 
representation in  such  form  as  to  be  applied  as  a  test  in  every  ease 
where  the  question  is  presented,  yet  we  find  several  decisions  in 
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other  States  where  certain  facts  hare  been 'held  hot  to  amount  to 
8nch  concealment.  For  instance,  it  has  been  held  as-  matter  of 
law  that  it  was  no  fraud  upon  the  sureties  that  the  principal  was 
behind  in  his  accounts  at  tne  time  he  gave  his  bond  of  indemnity 
and  no  notice  given  to  the  sureties,  and  also  that  the  obligee  was 
not  legally  bound  to  notify  the  sui'eties  of  each  and  every  de- 
fault of  the  principal.  *  See  Guardian  of  the  Stakely  Union  v. 
Stratter,  22  L.  T.  Eng.  84 ;  Boper  v.  Sanpmon  Lodge,  91  111.  518 ; 
Pittsburgh,  Fort  Wayne  &  Chicago  E.  R.  Co.  v.  Shaffer  et  al.,  59 
Pa.  St.  K.  350 ;  Watertown  Ins.  Co.  v.  Simmons,  131  Mass.  85 ; 
Taft  V.  Gifford,  13  Met.  187. 

It  is  the  business  of  the  surety  to  see  for  himself  that  his  princi- 
pal performs  the  duty  which  he  has  guaranteed.  The  suretv  is 
bound  to  inquire  for  himself,  and  cannot  complain  that  the  creditor 
does  not  notify  him  of  the  state  of  the  accounts.  Now  the  princi- 
ple, as  laid  down  in  these  cases  referred  to  above,  is  precisely  what 
the  appellant  requested  the  judge  to  charge  in  his  two  first  requests^ 
and  which,  being  refused,  is  made  grounds  of  exception. 

The  strongest  adverse  case  is  the  case  of  Phillips  v.  Foxall,  3 
Moak's  Eng.  R.  264.  But  that  case,  when  analyzed,  does  not  con- 
flict with  tne  principles  above.  That  case  turned  upon  a  demurrer. 
The  defendant  set  up  the  defence,  that  the  plaintiff  had  condoned 
the  default  of  the  servant  in  not  paving  over  money  collected, 
which  the  defence  directly  chargea  nad  been  embezzled  by  die 
servant,  and  which  fact  was  known  to  the  employer,  and,  notwith- 
standing this,  he  had  continued  the  servant  in  his  employment 
without  notice  to  the  sureties  of  the  embezzlement.  The  plaintiff 
demurred  to  this  plea.  The  court  overruled  the  demurrer  and 
sustained  the  plea.  The  court  said :  ^^  We  think  that  in  a  con- 
tinuing guarantee  for  the  honesty  of  the  servant,  if  the  master  dis- 
covers t^Eit  the  servant  has  been  guilty  of  acts  of  dishonesty  in  the 
course  of  the  service  to  which  the  ^arantee  relates,  and  instead  of 
dismissing  the  servant,  as  he  may  do  at  once,  and  without  notice, 
he  chooses  to  continue  in  his  employ  a  dishonest  servant,  without 
the  knowledge  and  consent  of  tne  surety,  express  or  implied,  he 
cannot  afterwards  have  recourse  to  the  suretv  to  make  fi^cx)d  any 
loes  which  may  ariBe  from  the  dishonesty  of  the  servaMduring 
the  subsequent  service."  The  ground  of  the  defence  in  that  case 
was  the  dishonest  act  of  the  servant — embezzlement — ^known  to 
the  plaintiff.  The  ruling  of  «the  court  on  the  demurrer,  which - 
admitted  the  truth  of  the  char^  a^nst  the  servant,  was  right,  and 
the  defence  was  properlv  admitted. 

But  there  is  a  broad  distinction  between  a  case  of  that  kind  and 
a  case  where  it  simply  appears  that  the  agent  is  behind  in  his  ac- 
counts. Knowledge  on  tne  part  of  the  employer  of  dishonesty  and 
corruption  in  his  agent,  without  disclosure,  would  amount  to  a 
fraudulent  concealment,  but  a  falling  behind  in  current  accounts 
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bf  aa  agent  is  not  alwajs  the  raah  of  dkJHWMnilj.  We  do  not 
think  that  ainplj  the  faume  on  the  part  of  the  emplojer  to  give 
Dodce  to  the  eareciea  that  the  ^ent  ia  bdimd  in  his  aoeoanta  at 
the  time  he  ezecatea  the  bond,  or  that  be  has  fallen  bdiind  sinee 
the  ezeeation  of  the  bond*  is  sndi  a  f raudol^it  eoneealinent  of  ma- 
terial facts  as,  in  itself «  withont  umhc;  should  discharge  the  soretieab 
These  facts  might  properlj  go  to  the  jory  with  other  ^ets  bearing 
opon  the  question  of  frandnlent  eoneealinent  and  havesoeh  weight 
as  wonld  be  proper,  but  standing  alone  thejr  woold  not  besnflBdent 
to  discharge  tlie  soreties. 

We  think  the  appellant  was  entitled  to  the  charge  requested  in 
the  two  first  reqae»ts.  The  other  requests  of  appellant  were  pro- 
perly refused,  inTolvin^,  as  they  did,  questions  of  fact  mostly. 

It  is  the  judgment  oi  this  court  that  the  Judgment  of  the  circuit 
aourt  be  reversed  and  the  case  be  remanded  for  a  new  triaL 

Official  Bonds— Notice  of  Oehuiltto  SurvtiM-Miseoiidaet  Prior  to  Eis- 
ciitioii  of  Bond. — When  the  official  bond  of  so  officer  is  given  to  a  oorponr 
tioD,  the  corporation  is  bound,  if  fit  opportunity  ofina,  to  infoimtfaesoretiei 
ai  nnj  material  facts  within  its  knowledge  relatiTe  to  the  tmstworUuneM  of 
the  oAoer,  auch  as  prior  defaults  sad  the  like,  which  uugfat  affect  the  rendl- 
seas  of  the  sureties  to  become  lesponnble  for  him.  If  they  fail  to  do  this  ths 
surety  will  be  discharged.  Franklin  Bank  v.  Cooper,  96  Me.  179;  Dinamon 
e.  lldbalU  34  Ohio  8t.  411 ;  State  e.  Atherton,  40  Mo.  909;  Graves  e.  Leba- 
non Nat.  Bank,  10  Bosh.  28;  Western  K.  Y.  L.  L  Co.  e.  Clinton,  06  N.  T. 
890;  JStna  L.  L  Co.  e.  Mabett,  18  Wise  077.  But  see  Wayne  e.  Conmierasl 
Kat.  Bank,  59  Pa.  8i.  848;  Magee  v.  Manhattan  L.  L  Co.,  99  U.  8. 98;  Davis 
Bewing  Mach.  Co.  e.  Bocklea,  89  HI.  237;  Atlas  Bank  e.  Brownell,  9  K  L 
108;  Bostwick  e.  Van  Voorhis,  1  Am.  A  Eng.  R  R  Cas.  887. 

Notics  of  Default  after  Execution  of  Bond. — ^The  corporation  is  not  booAd 
on  discovering  that  an  oflioer  is  in  default  at  once  to  notify  the  snretlesL  A 
failnie  thos  to  notify  them  does  not  dischaige  them  from  liability.  Morris 
Canal,  etc.,  Co.  e.  Yan  Vorst's  Adm%  91  K.  J.  L.  100;  Pittsburgh,  etc,  R 
Co.  e.  Shaeffer,  59 Pa.  St.  859;  Orocers' Bank  v.  Kingman,  10 Gray,  478;  Pell 
e.  Tatlock.  1  Bos.  &  Pall.  419. 

Retention  in  Office  after  Defsult — ^The  corporation  cannot,  howerer,  sflsr 
detecting  a  default  on  the  part  of  an  officer  or  agent,  retain  him  in  its  em- 
ploy and  claim  to  hold  the  sureties  liable  for  subsequent  defaults.  Taylor*. 
Bank  of  Ky.,  9  J.  J.  Marsh,  504;  Phillips  e.  Foxall  L.  R,  7  Q.  R  000.  But 
it  will  not  relieye  the  surety  from  liability  for  prior  default.  State  Bank  s. 
Chetwood,  8  N.  J.  Law,  1.  And  see  Union  Bank  e.  Forstall,  11  La.  911.  And 
it  is  only  where  the  default  is  evidently  a  dishonest  one,  amounting  to  a 
bteach  of  the  bond,  that  the  corporation  is  bound  to  discharge  the  delinquent 
Atlantic,  etc.,  Tel.  Co.  e.  Barnes,  04  N.  T.  886.  Bee  McKecknie  e.  Ward,  68 
N.  T.  541;  Albany  Dutch  Church  e.  Yeadsr,  14  Wend.  105;  RJchmimd,  eta, 
R  Co.  T.  Kasey,  80  Qiatt  9ia 
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V, 

BioHMOND  AXD  Danvillb  R  IL  Oa 

(87  North  CaroUna  BeportB^  881.) 

In  a  snit  against  a  railroad  company,  it  may  be  designated  as  a  company 
by  its  corporate  name,  without  an  averment  of  its  corpk>rate  capacity;  and  if 
this  is  disputed,  it  should  be  by  answer  and  not  by  demurrer. 

The  complaint  in  this  case  alleg^nff  negligence,  is  sufficiently  explicit  vbl 
the  statement  of  facts  constituting  such  negligence. 

Civil  action  tried  at  Fall  Term,  1883|  of  Orange  Superior 
Court. 

The  plaintiff  sues  to  recover  in  damages  the  value  of  a  horse  be- 
longing to  him,  and  which  he  alleges  was  struck  and  killed  by  a 
train  of  cars  passing  over  the  deiendant's  road  in  the  month  of 
April,  1882.  The  complaint  charges  that  this  was  done  negli- 
gently at  a  portion  of  the  road  between  two  designated  stations, 
which  ran  for  half  a  mile  in  a  straight  course  on  a  level  surface 
where  there  were  neither  cuts  nor  embankments.  It  does  not 
aver  tlie  defendant  to  be  a  corporate  body. 

The  defendant  interposed  a  demurrer,  specifying  as  the  grounds 
therefor  the  absence  of  any  allegation  in  the  complaint  of  the 
corporate  capacity  of  the  defendant ;  and  secondly,  its  failure  to 
set  out  the  facts  which  constitute  the  negligence,  by  reason  of 
which  defects  the  complaint  does  not  state  facts  sufficient  to  show 
a  cause  of  action  against  the  defendant. 

The  demurrer  was  overruled  and  the  defendant  allowed  to 
answer,  and  from  this  judgment  the  defendant  appeals. 

Fuller  &  Snow  for  plaintiff. 

D.  Schenck  for  defendant. 

SioTH,  C.  J. — ^While  the  principle  seems  to  be  well  settled  that 
in  actions  by  corporations  of  whose  existence,  or  the  law  of  their 
being,  the  court  cannot  take  judicial  notice,  as  it  must  of  municipal 
and  public  corporations,  unaer  our  former  system  of  pleading  it 
was  not  necessary  the  declaration  should  aver  the  plaintiff  to  be 
such,  there  is  much  diversity  in  the  adjudications  as  to  whether, 
where  the  defendant  pleads  tne  general  issue  and  denies  the  rieht 
of  action,  the  plaintiff  is  compelled  to  prove  the  corporate  capacity 
in  which  it  sues. 

In  England  and  in  some  of  the  States  this  burden  is  held  to  rest 

rn  the  plaintiff,  and  is  essential  to  a  recovery,  while  in  many  of 
States  the  defence  under  such  plea  is  held  to  be  an  admission 

16  A.  ft  B.  R  Oas.— 36 


646       8TANLT  V.  KIOHMOND  AHD  BAKYILLB  B.  B.  Oa 

of  the  plaintifPt  existenoe  as  aoorponte  body  and  to  dispense  wi& 
all  proof  by  it  to  that  point.  Am.  A  Eng.  Corp.  §§  632,  633,  and 
nameroas  casea  referred  to  in  the  notes. 

In  the  case  of  Ins.  Co.  t;.  Osgood,  reported  in  1  Dner  (K.  T.X 
707,  in  answer  to  the  objection  that  the  plaintifPs  corporate  char- 
acter was  not  alleged,  the  conrt  said :  ^  It  does  not  appear  on  the 
face  of  the  comphtint  that  the  plaintiff  is  not  a  corporation.  It 
does  not  therefore  appear  that  the  plaintiff  lias  not  l^al  capadtr 
to  sne.  Unless  that  appears  a  demurrer  cannot  be  sustained,  baaed 
on  that  objection." 

So  where  the  defendant's  oonnsel  insisted  that  a  dedaratioB 
describing  the  defendant  as  a  company  without  showing  whether 
or  not  it  was  a  corporation  was  open  to  a  demurrer,  Mr,  Justice. 
Maule  said :  **  There  is  no  positive  rule  that  I  am  aware  of  whidi 
requires  such  a  mode  of  description  as  the  defendant's  oomisei  in- 
sists  upon  in  this  case,  nor  is  the  description  which  is  giTcn  at  all 
out  of  the  usual  form.  It  impliedly  amounts  to  an  aUegation  that 
the  defendant  is  a  corporate  body."  Wolfe  v.  Steamboat  Co.,  6S 
£.  C.  Law  Eep.  103. 

It  seems  to  nave  been  in  the  contemplation  of  the  Code  of  CitiI 
Procedure  that  while  the  plaintiff's  want  of  l^al  capacity,  appear- 
ing in  the  complaint,  to  maintain  the  suit,  could  be  taken  adTan- 
tage  of  by  demurrer,  all  other  obiections  relating  to  parties  must  be 
made  by  answer,  the  answer  taking  the  place  of  a  plea  in  abate- 
ment (§95). 

It  is  difficult  to  assign  any  sufficient  reason  why  a  corporation 
suing  or  sued  should  be  designated  by  any  further  description  than 
its  corporate  name,  which  does  not  apply  with  equal  force  to  a 
natural  person,  the  only  purpose  in  eitner  case  being  to  point  out 
the  party  to  the  action.  The  appearance  and  plea  to  the  merits  or 
answer  is  a  concession  of  the  sufficiency  of  the  designation  of  the 
person,  natural  or  artificial,  and  if  intended  to  be  disputed  it  should 
DC  under  the  present  practice  by  answer. 

The  .other  assigned  cause  of  demurrer  is  in  our  opinion  equally 
untenable.  Though  not  stated  with  accuracy,  the  complaint 
alleges  negligence  in  running  the  train  on  a  straight  part  of  the 
track  with  no  obstructions  to  hide  the  animal  from  the  engineer's 
view,  and  striking  the  horse  when  proper  vigilance  and  care  would 
have  avoided  the  accident.  We  do  not  see  how  greater  partieolar' 
ity  could  be  required  in  the  statement  of  facts. 

There  is  no  error  in  the  ruling,  and  this  will  be  certified. 

No  error. 

.AJBrmed* 


BXBYIOS  OF  PSO0BS8 — ^AGENTS.  647 


£z  parte  8t.  Lotjib,  Iboh  Mountain  and  Sotjthebh  Bt.  Co. 

(40  Arhan$a$  BtpcrU^  141.) 

The  truth  of  an  officer's  return  of  service  of  a  summons  cannot  be  que** 
tioned  in  the  action  nor  in  proceedings  by  certiorari  to  review  it.  The 
remedy  is  against  the  officer  for  a  false  return. 

A  summons  upon  a  railroad  compan;^  may  now,  by  statute,  be  served 
upon  a  station  agent,  or  other  person  naving  control  of  any  of  the  company's* 
business,  who  has  to  report  to  the  company,  or  upon  the  clerk  or  agent  ol 
any  station  in  the  county  where  it  is  issued. 

Dodge  &  Johnson  for  petitioner. 

Smith,  J. — One  Hampden  brought  an  action  in  the  Craighead 
Circuit  Court  against  tne  railway  company  to  recover  the  value 
of  certain  goods  alleged  to  have  been  entrusted  to  the  defendants 
as  a  common  carrier,  and  to  have  been  lost.  The  writ  commanded 
the  sheriff  to  summon  the  St.  Louis,  Iron  Mountain  &  Southern 
By  Co.  And  that  officer  indorsed  upon  it  the  f oUowing  return : 
State  of  Akkansas,      )  ^^  . 

^•>m  r     SOT 

County  of  Cuaighead,  J 

I  have  this  2d  day  of  March,  1883,  duly  served  the  within  by 
delivering  a  true  copy  of  the  same  to  tne  station  agent,  A.  J. 
Henna,  at  Nettleton,  on  said  railroad.        W.  T.  Lane,  Shenfi." 

The  company  did  not  appear,  and  judgment  by  default  was 
rendered  against  it. 

We  are  now  asked  to  quash  this  judgment  because  the  court 
had  acquired  no  jurisdiction  over  the  person  of  the  defendant. 

It  is  suggested^  that  the  return  does  not  show  a  service  of  the 
writ  upon  the  station  agent  of  the  corporation ;  in  other  words, 
does  not  show  that  Kenna  was  its  agent.  But  whatever  ambi^ity 
there  may  be  in  the  return  is  removed  by  an  examination  ox  the 
summons  upon  which  it  is  indorsed.  Building  Association  v. 
Hagan,  28  Ark.  261. 

The  sheriff  asserts  that  he  left  a  copy  of  the  writ  with  Eenna, 
and  that  Kenna  was  then  the  agent  of  the  defendant.  If  this  is 
not  so,  the  remedy  is  by  action  against  the  sheriff  for  a  false  re- 
turn. But  the  truth  of  the  return  could  not  be  controverted  either 
in  that  action  or  in  a  review  upon  certiorari.  Hollowell  v.  Page, 
24  Mo.  590 ;  Delinger  v.  Higgins,  26  id.  180 ;  Stewart  9.  Hous- 
ton, 25  Ark.  311. 

The  objection  that  the  return  does  not  show  that  the  service 
was  had  in  the  officer's  own  county  was  settled  by  this  court  at  an 
early  day,  when  technicalities  met  with  more  favor  than  the  courts 
are  now  disposed  to  accord  to  them.  Henry  v.  Ward,  4  Ark. 
150 ;  Elliot  V.  Bank,  ib.  487 ;  McNabb  v.  Bank,  ib.  655. 
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It  is  farther  urged  that  the  return  does  not  show  the  absence  of 
the  President  or  other  chief  ofScers  of  the  corporation  from  the 
coonty  at  the  date  of  service.  Section  4515  of  Gantt's  Digest  re- 
quired the  sheriff,  where  he  had  served  process  upon  an  inferior 
officer  of  the  corporation,  to  state  as  a  reason  for  such  service  that  the 
chief  officer  was  not  to  be  found  in  his  county.  C.  &  F.  R.  Co. 
V.  Trout,  82  Ark.  17.  But  the  amendatory  act  of  March  9,  1877, 
has  changed  this.  Now,  in  the  case  of  a  railroad  corporation,  ser- 
vice is  authorized  upon  any  station  agent  or  other  person  having 
eontrol  of  any  of  the  company's  business,  who  has  to  report  to  the 
oompany  which  employs  him,  or  upon  tlie  clerk  or  agent  of  any 
station  m  the  county  where  the  process  is  issued. 

The  writ  of  certiorari  is  denied. 

Bee  Lung  Ohong^  Adm^r,  «.  Northern  Pacific  R.  Co.,  and  note,  inte. 


LuKG  Chxtno,  Adnf  r,  eta, 

KOBTHSBN  PaOIFIO  Rt.    Oo. 

{Aiwm6$  (Jam,  JHOrkt  CouH,  D,  Oregon.    FAruaty  8,  1884.) 

A  defendant  in  an  action,  upon  whom  a  summons  has  been  served  illegBlIy, 
may  appear  therein  Bpecially,  for  the  purpose  of  having  such  illegal  service 
set  aside;  and  there  u  nothing  in  sections  61  and  620  of  the  Oregon  Code  of 
Civil  Procedure  derogatory  of  such  right 

Subdivision  1  of  section  54  of  said  Code,  when  applied  to  actions  in  the 
national  courts,  must  be  construed  as  if  the  word  "  county'^  read  *^  district'* 

In  an  action  against  a  corporation  in  the  United  States  circuit  court  for 
the  district  of  Oregon,  if  the  summons  is  served  under  said  subdiviaion  1  of 
section  54,  on  any  agent  of  the  defendant  other  than  its  president,  secretary, 
cashier,  or  managing  agent,  unless  it  appears  that  the  cause  of  action  arose 
in  the  district,  such  service  is  illegal,  and  will  be  set  aside  on  the  applies 
tion  of  the  defendant. 

A  cause  of  action  given  by  statute  to  an  administrator  to  recover  damages 
for  the  death  of  his  intestate  arises  out  of  such  death,  and  where  it  occurred; 
and  not  the  appointment  of  the  administrator  or  the  place  where  it  was  made. 

AonoN  for  injury  to  the  person.    Motion  to  set  aside  the  sef^ 
vice  of  a  summons. 
John  H.  Woodward  for  Lung  Chung. 
O.  P.  Mason  for  Buchanan. 
Cyrus  A.  Dolph  for  defendant 

Deadt^  J. — ^These  actions  are  each  brought  to  reooTor  damages 
for  an  iniury  to  the  person,  caused  by  the  negligence  and  miscon- 
duct of  tne  defendant  In  Lung  Chung^s  case  it  appears  from  the 
complaint  that  on  June  21, 1883,  Lung  Ban  was  at  worl  on  the 
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grade  of  defendant's  railroad,  in  Montana,  about  ten  miles  to  the 
westward  of  Herron's  Siding,  when  he  was  killed  by  the  wrecking 
of  a  train  on  which  he  was  being  carried  from  the  place  where  he 
was  working  to  the  camp  of  the  contractors,  On  Chang  Wa  Co., 
under  whom  he  was  employed  ;  and  that  on  liTovember  23,  1883, 
the  county  court  of  Multnomah  county,  Oregon,  granted  letters  of 
adminiBtration  upon  the  estate  of  the  deceased  to  the  plaintiff,  who 
18  a  citizen  of  China.  In  Buchanan's  case  it  appears  that  the 
plaintiff  is  a  citizen  of  Neyada,  and  that  on  February  13, 1883,  he 
was  at  work  for  the  defendant  as  a  carpenter,  repairing  bridges,  on 
the  line  of  its  road  in  Washington  Territory,  when,  by  tlie  tailing 
of  timbers  from  a  platform  car,  he  had  his  arm  and  wrist  broken, 
and  was  otherwise  injured.  In  each  case  it  appears  that  the  de- 
fendant is  a  corporation  formed  under  a  law  of  the  United  States ; 
and  in  Buchanan's  case  it  also  appears  that  its  principal  place  of 
business  is  at  New  York ;  while  in  Lung  Chunks  case  it  is  also  al* 
leged  that  the  defendant  was  so  organized  for  tne  purpose  of  con* 
structing  and  opei-ating  a  railway  from  Minnesota  to  Oregon  and 
Wac^ington  Territory ;  of  all  which,  except  the  place  of  businessi 
the  court  takes  judicial  notice.  A  summons  was  duly  issued  in 
each  case,  and  from  the  return  of  the  marshal  thereon  it  appears 
that  not  being  able  to  find  the  president,  secretary,  cashier,  or 
managing  agent  of  the  defendant  in  this  district,  ne  served  the 
Bommons  on  Homer  D.  Sanborn,  ^'the  purchasing  agent"  of  the 
defendant  herein.  The  defendant  now  moves  to  set  aside  the  ser- 
vice  of  the  summons  in  each  case,  having  given  the  plaintiffs  writ- 
ten notice  of  its  appearance  for  that  purpose ;  and  by  consent  of 
parties  the  motions  are  heard  together. 

And,  first,  the  counsel  for  the  plaintiff  in  Buchanan's  case  insists 
that  the  defendaiit  cannot  appear  for  this  purpose  only — that  it 
must  cither  appear  fully  and  without  reserye  or  not  at  all,  citing 
flections  61  and  520  of  the  Oregon  Code  of  Civil  Procedure.  By 
the  first  of  these  sections  ij;  is  provided,  in  effect,  that  a  voluntary 
appearance  of  the  defendant  shall,  for  the  purpose  of  giving  the 
court  jurisdiction,  be  equivalent  to  a  personal  service  of  the  sum- 
mons ;''  while  the  latter  declares  that  ^^  a  defendant  appears  in  an 
action  or  suit  when  he  answers,  demurs,  or  ^ives  the  plaintiff  writ- 
ten notice  of  his  appearance ;  and  until  he  does  so  appear  he  shall 
not  be  heard  in  such  action  or  suit,  or  in  any  proceeding  pertaining 
thereto,  except  the  giving  of  the  undertakings  allowed  to  the  de- 
fendant in  the  provisional  remedies  of  arrest,  attachment,  and  the 
delivery  of  personal  property."  Section  61  contemplates,  of  course, 
a  full  and  unqualified  appearance,  and  declares  the  effect  of  it  oa 
the  jiurisdiction  of  the  court ;  but  it  has  no  bearing  on  the  question 
whether  a  defendant  has  a  right  to  make  a  quiuified  appearance 
for  a  special  purpose,  as  to  set  aside  an  attacnment  or  tiie  service 
of  a  summons.    So,  an  appearance  under  said  section  520,  by  d^ 
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livering  a  demiurrer  or  answer  to  the  complaint,  is  in  the  nature  of 
things  an  nnqnaliiied  appearance.  There  is  only  one  other  way 
for  a  defendant  to  appear,  and  that  is  bv  giving  the  plaintiff  writ- 
ten notice  thereof.  And  tlie  qnestion  is,  can  that  appearance  be 
something  short  of  a  general  appearance  and  for  a  particular  pur- 
pose t  Tnere  is  nothing  in  the  Code  to  the  contrary.  The  statute 
says  the  defendant  may  appear  by  a  written  notice.  This  does  not 
necessarily  imply  a  full  appearance  or  exclude  a  qualified  one.  1i 
the  defendant  desires,  in  the  lan^age  of  the  statute,  to  appear,  not 
to  the  action,  but  in  a  ^^  proceeding  pertaining  thereto,"  why  may 
he  not,  and  what  is  there  in  section  520,  or  the  nature  of  the  pro- 
ceeding, to  prevent  it  ?  The  right  to  appear  specially  and  move  to 
set  aside  the  service  of  a  summons  is  one  thing,  and  the  allowance 
of  the  motion  is  another.  When  the  summons  or  the  service 
thereof  is  merely  defective  or  wanting  in  some  matter  of  form  or 
method  which  does  not  affect  the  substantial  rights  of  the  defend- 
ant, the  motion  to  set  aside  will  be  disallowed,  or  a  counter  motion 
allowed  to  amend.  But  where  the  service  is  unlawful,  and  cannot 
give  the  court  jurisdiction  of  the  defendant,  it  ought  to  be  set 
aside  or  quashed,  and,  unless  the  party  upon  whom  it  is  made  is 
allowed  to  appear  for  that  purpose,  he  must  run  the  risk  of  having 
a  judgment  given  against  him  for  want  of  an  answer,  in  a  case 
where  it  may  be  there  is  no  appeal,  and,  if  there  was,  the  illegality 
of  the  service  is  not  apparent  on  the  face  of  the  record. 

In  Lyman  v.  Milton,  44  Cal.  635,  and  Kent  v.  West,  50  CaL 
185,  it  was  held  in  the  one  case  that  a  party  was  entitled  to  appear 
specially  and  move  to  set  aside  the  service  of  an  illegal  summons, 
and,  in  the  other,  to  set  aside  the  illegal  service  of  a  le^  summons ; 
and  further,  that  the  wrongful  denial  of  such  motion  was  an  error 
that  was  not  waived  by  the  defendant's  subsequent  appearance 
and  trial  of  the  case. 

To  the  same  effect  is  the  case  of  Harkness  v.  Hyde,  98  U.  S. 
476,  in  which  it  was  held  that  the  service  of  a  summons  from  a 
district  court  in  Idaho,  upon  a  defendant  while  on  an  Indian  reser- 
vation, from  which  the  jurisdiction  of  the  court  was  by  law  ex- 
cluded, was  unlawful,  and  that  the  defendant  was  entitled  to 
appear  specially,  to  have  such  illegal  service  set  aside ;  and  further 
that  the  error  committed  in  denying  the  motion  to  set  aside  was 
not  waived  by  the  defendant's  subsequent  appearance  and  submis- 
sion to  a  trial  of  the  cause. 

The  cases  under  couBideration  are  within  the  rulings  made  in 
these  cases,  and  I  see  nothing  in  the  Code  to  take  them  out  of  it. 
Nothing  less  than  the  express  language  of  a  statute  or  the  neces- 
sary implication  therefrom  would  be  construed  by  any  court  of 
justice  as  forbidding  or  preventing  a  party  to  appear  in  an  action 
for  the  purpose  of  having  the  service  of  a  summons  set  aside,  on 
the  ground  that  it  was  illegally  served  upon  him, — ^not  in  manner, 
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bnt  in  sabfitance, — ^and  under  such  circumstances  as  not  to  give  the 
court  any  jurisdiction  of  his  person,  or  authority  to  proceed  to 
ju^ment  against  him. 

By  the  act  of  1875  (18  St.  470)  it  is  provided  that  no  civil  suit 
shall  be  brought  before  any  circuit  court  a^inst  any  person,  by 
any  original  process  or  proceeding,  in  any  otner  district  than  that 
wnereoi  he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the 
time  of  serving  such  process  or  commencing  such  proceeding,^' 
saving  certain  exceptions  not  now  material.  Whether  the  defend- 
ant  is  an  ^'  inhabitant"  of  this  district,  within  the  meaning  of  this 
act,  need  not  now  be  considered.  If  it  is  such  an  inhabitant  it 
cannot  be  brought  before  this  court  as  a  defendant  in  this  action 
unless  by  the  due  service  of  a  summons  upon  it ;  nor  can  it  be 
'*  found  '^  here  for  such  purpose,  only  so  far  as  it  can  be  so  served 
here.  And  in  either  case  we  must  Iook  to  the  local  law  prescribing 
the  method  of  serving  a  summons  on  a  corporation  to  ascertain 
what  constitutes  such  service  and  the  effect  oi  it.  The  defendant, 
being  a  mere  legal  entity,  cannot  be  directly  served  with  process. 
From  the  nature  of  the  case  the  service  must  be  a  substituted  one. 
Generally,  it  is  made  upon  some  natural  person  for  it.  This  per- 
son is  usually  designated  by  the  local  law,  upon  the  theory  that  his 
relation  to  tne  corporation  is  such  that  notice  to  him  will  result  in 
notice  to  it. 

By  section  54  of  the  Code  of  Civil  Procedure,  as  amended  in 
1876  (Sess.  Laws,  37),  it  is  provided  that  in  case  of  an  action 
against  a  private  corporation  the  summons  shall  be  served  on  '^  the 
president  or  other  head  of  the  corporation,  secretary,  cashier,  or 
managing  agent,"  or  in  case  none  of  these  officers  ^'  shall  reside  or 
have  an  office  in  the  county  where  the  cause  of  action  arose,  then 
on  any  clerk  or  agent  of  such  corporation  who  may  reside  or  be 
found  in  the  county ;  or  if  no  such  officer  be  found,  then  by  leav- 
ing a  copy  thereof  at  the  residence  or  usaal  place  of  abode  of  such 
clerk  or  agent."  Allowing  that  the  practice  in  this  court,  in  this 
respect,  must  conform  ^^  as  near  as  may  be"  to  the  directions  of 
this  section,  as  provided  by  section  914  of  the  Bevised  Statutes, 
still  the  word  ^*  county,"  as  used  therein,  must  in  this  court  be 
understood  to  mean  the  "  district"  or  territorial  limit  of  the  court's 
jurisdiction.  The  defendant,  although  an  inhabitant  of  this  dis- 
trict, cannot  be  brought  before  this  court  in  a  civil  action,  unless 
it  is  served  with  a  summons  in  the  mode  prescribed  in  this  section. 
If  the  action  is  transitory  in  its  character,  and  service  of  the  sum- 
mons is  made  within  the  district  on  the  president,  secretary,  cashier, 
or  managing  agent  of  the  defendant,  the  court  acquires  jurisdiction 
without  reference  to  where  the  cause  of  action  arose.  But  if 
neither  of  them  can  be  so  served,  the  action  cannot  be  maintained 
in  the  district  unless  the  cause  of  action  arose  therein.  For  the 
statute,  in  giving  a  plaintiff  the  right  to  serve  a  summons  against 
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a  corporation  npon  anj  inferior  agent  or  clerk  thereof,  where  the 
superior  ones  cannot  be  found  in  the  diBtrict,  limits  the  same  to 
caBes  where  the  cause  of  action  arose  in  the  district  Now,  in  each 
of  these  cases  the  cause  of  action  arose  without  the  district,  and 
therefore  the  service  of  the  summons  thereon  upon  an  agent  of  the 
corporation  who  does  not  appear  to  be  its  ^^  managing'  one,  or  its 
secretary,  cashier,  or  president,  is  unauthorized  and  illegal.  The 
illegality  arises,  not  from  a  defect  in  form  or  method,  but  in  sub^ 
stance,  and  is  therefore  incurable.  In  effect,  the  law  does  not, 
under  these  circumstances,  permit  the  defendant  to  be  brought  be- 
fore this  court  in  civil  action  without  its  consent  upon  a  cause  of 
action  that  arose  without  the  district 

The  suggestion  of  counsel  for  the  plaintiff,  in  Lung  Chung's 
case,  that  the  cause  of  action  ou^ht  to  be  considered  as  having 
arisen  within  the  district  because  the  plaintiff's  letters  of  adminis- 
tration were  granted  here,  is  ingenious,  but  not  sound.  On  the 
contrary,  the  cause  of  action  arose  in  Montana  on  the  death  of  the 
deceased, — the  law  of  that  territory  giving  an  action  to  his  heirs  or 
personal  representatives  for  damages  on  tnat  account  The  plain- 
tiff's right  to  sue  on  this  cause  of  action  may  be  said  to  have  origi- 
nated here,  but  the  grant  of  administration  to  him  did  not  create 
or  originate  the  cause  of  action,  though  it  gave  him  a  certain  con- 
trol over  it. 

The  motions  are  allowed,  and  the  service  set  aside. 

Service  of  Process  upon  Chief  Officer.— At  common  law  the  agent  or 
servant  upon  whom  process  could  be  served  must  have  been  the  chin  officsr 
in  that  particular  department.  Oiliig «.  Independent  Mining  Co.«  1  Nev. 
t47;  Glaise  v.  South  Carolina  R  R  Co.,  1  Strobh.  (S.  C.)  70;  Chamberlin  «. 
Mammoth  Mining  Co.,  20  Mo.  96;  Boyd  «.  Chesapeake  &  Delaware  Canal 
Co.,  17  Md.  195;  O'Brien  «.  Shaw's,  etc..  Canal  Co..  10  Cal.  848;  Willamette, 
etc.,  Co.  V.  Williams,  1  Oregon,  112;  McCall  v,  Byram  WVg  Co.,  6  Gam. 
428;  Berrian  o.  Methodist  Society,  4  Abb.  Pr.  424. 

Service  of  Process  upon  Other  Officers. — As  to  service  upon  other  of- 
Hcers  and  the  sufficiency  thereof,  see  New  Albany,  etc.,  R.  Co.  e.  Ticton,  12 
Ind.  8;  Ohio,  etc.,  R  Co.  v.  Guier,  16  Ind.  440;  New  Albany,  etc.,  R  Co. 
«.  Grooms,  9  Ind.  248;  Parke  e.  Commonwealth  Ins.  Co.,  44  Pa.  St.  422; 
St.  Clair  v.  Cox,  1  Am.  &  Bug.  Corp.  Cas.  19;  Houston  &  T.  0.  R  Co. « 
Burke,  9  Am.  &  Bog.  R  R.  Cas.  69. 

Service  of  Process  upon  IManaging  Agent. — ^It  is  frequently  provided  by 
jrtatute  that'  process  may  be  served  upon  an  agent  having  general  manaffs- 
ment  of  the  business  of  the  corporation.  As  to  who  is  an  agent  within  3w 
meaning  of  this  clause,  see  Donadi  e.  New  York,  etc.,  Ins.  Co.,  2E.  D.  Smith, 
619;  Doty  v.  Michigan  Central  R.  R  Co.,  8  Abb.  Pr.  427;  Flynn  •.  Hudson 
River  R.  R  Co.,  6  How.  Pr.  808;  Bain  e.  Globe  Ins.  Co.,  9  How.  Pr.  448; 
Bank  of  Commerce  v.  Rutland,  etc.,  R  R  Co.,  10  How.  Pr.  1;  American 
Express  Co.  v,  Johnson,  17  Ohio  St.  641 ;  Upper  IfisslBsippi  Trans.  CSo.  s. 
Whittaker,  16  Wise.  220;  Carr  e.  Commordal  Mnk,  19  Wise  27S. 
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Ohioago  ax[d  Alton  R  B.  Oo. 

V. 

Walker. 

(9  Zm'«  JSeports  {Tmn,)^  475.) 

The  C.  &  A.  R  R.  Co.,  having  no  ofSce  nor  any  part  of  its  line  in  thii 
State,  employed  B  as  its  agent  in  this  State  to  induce  traTellers  to  take  such 
routes  as  connected  with  their  line.  B  had  no  authority  to  sell  tickets  for 
his  principal,  and  his  business,  which  consisted  principally  in  securing  emi- 
grants as  patrons  for  his  company,  required  that  ne  should  travel  from  place 
to  place,  see  passengers,  aid  them  in  purchasing  tickets,  and  checking  bag- 
gage on  connecting  lines,  and  correspond  with  persons  likely  to  travel  over 
Sis  principaPs  line.  His  presence  was  frequently  required  at  C,  in  this  State, 
that  place  being  a  railroad  centre  of  lines  connecting  with  his  principal^  but 
he  had  no  office  or  place  of  business  there.  W.  sued  the  company  for  breach 
of  a  contract  made  with  B,  serving  process  on  B,  whose  want  of  authority  to 
leoeive  the  service  of  process  was  raised  by  plea  in  abatement.  Heldj  that 
Ihe  service  was  invalid  and  the  plea  good. 

Appeal  in  error  from  the  Circnit  Conrt  of  Hamilton  County. 
Key  &  Richmond  for  railroad. 
Vandyke,  Cooke  &  Vandyke  for  Walker. 

MoFabland,  J. — This  action  was  begun  by  Walker  In  the  cir- 
coit  court  of  Hamilton  connty.  The  sheriff  returned  the  process 
**  executed  by  serving  the  within  on  Charles  F.  Lndlum,  principal 
acent  of  the  defendant  in  Hamilton  county."  The  defendant 
pleaded  in  abatement  that  it  was  a  foreign  corporation,  created 
under  the  laws  of  Illinois ;  that  its  line  of  road  is  in  the  States  of 
Illinois  and  Missouri,  and  its  principal  office  in  the  city  of  Chicago 
in  the  former  State ;  that  Charles  F.  Lndlum  was  never  appointed 
agent  of  defendant  in  Hamilton  County,  Tennessee,  and  iiad  no 
authority  to  accept  service  of  process  for  defendant,  and  defendant 
had  no  office  or  agency  in  Hamilton  county,  Tennessee,  at  the 
time  plaintiff's  cause  of  action  accrued  or  since. 

The  plaintiff  filed  a  replication,  which  was  accepted  by  the 
court  below  as  a  sufficient  traverse  of  this  plea.  Upon  this  issue 
the  case  was  tried,  resulting  in  a  jud^ent  for  the  plaintiff. 

There  is  no  very  material  conflict  m  the  proof.  The  Chicago  & 
Alton  K.  R.  Co.  has  no  road  or  general  office  in  this  State ;  a  part 
of  its  line  extends  from  St.  Louis  to  Kansas  City  and  constitutes  a 
link  in  one  of  the  competing  lines  to  California  and  the  West. 
Lndlum  was,  in  the  language  of  the  general  passenger  and  ticket 
agent,  '^  the  Southern 'passenger  agent  of  saia  company  for  all  the 
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territory  sonth  of  the  Ohio  river  and  also  the  States  of  Virginia, 
Arkansaa  and  Tezaa.''  For  part  of  the  time  his  ^^  headquarters'' 
were  at  Chattanooga,  and  afterwards  at  Nashville — ^the  change 
taHn^  place,  according  to  witnesses,  abont  Febrnary,  1880.  He 
had,  however,  no  fixed  residence  or  place  of  business.  His  busi- 
ness was  to  solicit  travel  over  his  line  of  road,  that  is,  to  solicit 
travellers  to  take  a  route  that  would  lead  over  his  road.  He  sold 
no  tickets,  and  was  not  authorized  to  sell  tickets.  His  oonrse  of 
business  was,  when  he  found  a  passenger  willing  to  take  his  route, 
to  conduct  him  to  the  ticket  agent  oi  the  connecting  road  at  the 
point,  who  would  sell  him  a  ticket  over  the  various  roads.  He 
would  also  assist  the  passenger  in  checking  his  baggage,  and  give 
him  information,  etc.  He  distributed  advertisements  or  ^^  folders,'' 
as  they  are  termed,  representing  the  superior  advantages  of  his 
line.  One  of  these  exhibited  in  proof  has  the  name  of  Ludlum 
thus :  ^'  Charles  F.  Ludlum,  Southern  passenger  agent,  under  the 
Bead  House,  Chattanooga."  In  point  of  fact,  however,  he  kept 
no'  office  or  place  of  business.  He  ^'  hunted  up"  the  passengers 
and  emigrants  about  the  depots,  car  sheds,  or  wherever  he  could 
find  them.  By  ^'  head(]^uarters,"  the  witnesses  sav,  is  only  meant 
the  place  where  he  received  his  mail ;  and  after  he  had  changed 
his  ^^  headquarter"  from  Chattanooga  to  Nashville,  he  continued 
to  carry  on  his  business  at  Chattanooga,  ^^  about  as  before." 

His  business  required  him  to  travel  over  anv  portion  of  the 
States  or  territory  mentioned,  where  he  could  find  passengers  or 
emigrants.  Chattanooga  was  a  good  point,  as  several  rosSs  cen- 
tred there,  and  he  was  often  at  that  point,  but  was  confined  to  no 
particular  place. 

On  the  24th  of  April,  1880,  Ludlum  induced  the  plaintiff,  who 
was  going  to  California,  to  take  his  route,  and  conducted  him  to 
the  ticket  office  of  the  Nashville,  Chattanooga  &  St.  Louis  B.  R 
at  Chattanooga,  where  the  agent  of  the  company  sold  plaintiff  a 
through  ticket  to  San  Francisco. 

The  ground  of  the  action  is,  that  Ludlum  promised  plaintiff  that 
in  passmgover  the  road  of  the  Chicago  and  Alton  Co.  from  St 
Louis  to  Kansas  City  in  the  night,  he  should  have  a  car  with 
reclining  seats,  equal  to  a  sleeping  car,  and  that  this  agreement 
was  grossly  violated  by  the  conductor  when  the  plaintiff  reached 
that  part  of  the  route. 

The  question  was,  whether  upon  these  facts  service  upon  Lud- 
lum was  sufficient  to  give  the  court  jurisdiction  of  the  defendant 
The  action  is  transitory,  and  such  actions,  unless  otherwise  exnress- 
ly  provided,  may  be  brought  wherever  the  defendant  is  found.  A 
coq>oration  is  in  general  supposed  to  be  located  at  its  principal 
office,  but  it  may  be  that  a  corporation  can  be  said  to  be  situated, 
for  the  purpose  of  being  sued,  wherever  it  has  an  established  plaoQ 
of  business,  even  without  special  legislation  upon  the  subject 
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With  respect  to  foreign  corporations,  it  is  sometimes  provided 
aB  a  condition  of  their  being  allowed  to  do  business  in  this  State, 
that  they  shall  keep  agents  here,  authorized  to  acknowledge  ser- 
vice of  process.  Code,  sec  1500.  But  where  this  is  not  in  terms 
provided,  there  is  no  doubt  that  foreign  corporations  may  be  held 
subject  to  the  general  provisions  of  our  statutes  with  respect  to 
service  of  process  on  corporations,  and  it  is  perfectly  legitimate  to 
construe  these  provisions  as  applicable  to  foreign  as  well  as  domes- 
tic corporations,  where  the  language  employed  will  allow  this  con* 
struction.  Foreign  corporations  doing  business  in  this  State,  with 
a  knowledge  of  these  provisions,  cannot  complain  that  they  are 
made  to  apply  to  them. 

It  only  remains  to  examine  the  provisions  of  our  statutes  upon 
the  subject.  Code,  sec  2831,  is  in  these  words:  '^Service  of  pro- 
oeea  on  the  president  or  other  head  of  a  corporation,  or  in  his 
absence  on  the  cashier,  treasurer,  or  secretary,  or  in  his  absence,  on 
any  director  of  such  corporation,  will  be  sufficient.''  This  section, 
it  will  be  readily  seen,  does  not  meet  the  present  case.  The  next 
18 :  ^^  If  neither  president,  cashier,  treasurer  or  secretary  resides 
within  the  State,  service  upon  the  chief  agent  of  the  corporation 
residing  at  the  time  in  the  county  where  the  action  is  Drought 
ahall  be  deemed  sufficient."    (Sec.  2832.) 

The  next  section  relates  to  actions  brought  in  the  county  where 
the  principal  office  of  the  corporation  is  located,  and  is,  therefore, 
not  applicable. 

Section  2834  is  as  follows :  ^^  When  a  corporation,  company  or 
individual  has  an  office  or  agency  in  any  county  other  than  that  in 
which  the  principal  resides,  the  service  of  process  may  be  on  any 
agent  or  clerk  employed  therein,  in  all  actions  growing  out  of,  or 
connected  with,  the  business  of  the  office  or  agency." 

This  is  substantially  the  same  as  sec  2811.  Sees.  2831,  2832, 
S)833  and  2834,  are  amended  by  the  act  of  1859-60.  Section  2834a 
is  in  this  language :  ^^  That  hereafter,  when  a  corporate  company 
or  individual  has  an  officer  (evidently  meaning  an  office)  or  a£;ency 
or  resident  director,  in  any  county  other  than  that  in  which  the 
chief  officer  or  principal  resides,  the  service  of  process  may  be 
made  on  any  agent  or  clerk  employed  therein,  in  all  actions  brought 
against  said  company,  growing  out  of  the  business  of,  or  connected 
with  said  company  or  principal  business." 

These  various  sections  comprise  all  our  legislation  upon  the  sub- 
ject. They  appear  to  have  been  intended  more  directly  to  indicate 
the  county  in  which  actions  shall  be  brought  against  domestic  cor- 
porations, but  are  comprehensive  enough  to  apply  to  foreign  corpo- 
rations. The  sections  which  appear  to  be  more  directlv  applicable 
are :  First,  section  2832,  whicn,  as  we  have  seen,  applies  to  cases 
where  neither  the  president,  cashier,  treasurer  or  secretarv  resides 
Id  the  State,  in  which  case  service  may  be  had  upon  the  chief  agent 
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residing  at  the  time  in  the  county  where  the  action  is  brought. 
We  have  aeeu,  however,  that  the  proof  all  agrees  tliat  Lndlam  was 
not  at  any  time  residing  in  Hamilton  county.  He  only  stopped 
there  temporarily,  as  his  business  required.  He  was  a  travelling 
agent,  ana  was  no  more  a  resident  of  Hamilton  county  than  of  the 
various  other  points  where  he  did  business.  It  can  hardly  be  said 
that  he  was  at  the  same  time  a  resident  of  all  these  variaus  points^ 
or  that  his  i^esidence  changed  as  often  as  he  moved  from  one  point 
to  another ;  and  this  would  logically  follow  from  holding  that  he 
was,  in  the  sense  of  this  statute,  an  agent  residing  in  Hamilton 
County.  We  predicate  nothing  upon  the  proof  that  oefore  the  ser- 
vice of  process  he  had  chan^d  liis  ^^  headquarters"  to  Kashville, 
but  for  the  argument  concede  that  he  was  as  much  a  resident  of 
Hamilton  county  after  that  as  before. 

The  other  sections  to  be  considered,  are  sections  2811  and  2834, 
as  amended  by  sec.  2834a.  Sections  2811  and  2834,  before  the 
amendment,  provided  tliat  where  an  office  or  agency  was  kept  in 
any  county  other  than  the  principal  office,  service  of  process  might 
be  had  upon  any  agent  or  clerk  employed  therein,  in  all  actions 

f  rowing  out  of  the  business  of  the  office  or  agency.  We  held  in 
'oppins  V.  Bailroad,  5  Lea,  600,  tliat  by  the  amending  section, 
2834a,  the  service  in  such  cases  was  good,  without  regard  to 
whether  it  related  to  the  business  of  that  office  or  agency  or  not. 

The  Question  then  remains,  whether  ^^  the  office  or  agency  in  a 
county,''  in  the  meaning  of  these  sections,  was  intended  to  apply  to 
such  an  agency  or  office  as  the  proof  shows  that  Ludlum  conducted 
in  Hamilton  county.  We  think  not.  If  this  were  a  suit  against  a 
domestic  corporation  in  a  countv  other  than  the  one  of  its  prind- 

S]  office,  we  think  it  could  not  be  held  tliat  the  office  or  agency  in 
amilton  county,  as  shown  by  the  proof,  was  such  as  to  authorize 
the  suit  to  be  brought  in  that  county  and  service  to  be  had  upon 
such  agent.  The  office  or  agency  in  sucli  cases  would  be  hela  to 
mean,  some  office,  agency  or  place  of  business  located  in  the  county. 
And  if  we  apply  the  section  to  a  foreign  corporation,  we  cannot 
give  it  a  broader  construction. 

It  will  be  observed  that  the  sections  we  are  considering,  applv 
not  only  to  corporations,  but  to  companies  and  individuals,  ti 
could  not  have  been  intended  to  authorize  suits  here  against  non- 
resident firms  or  individuals,  by  service  upon  their  travelling 
agents.  It  was  only  intended  to  allow  such  suits  where  such  non- 
resident firms  or  individuals,  have  an  office  or  agency  for  the 
transaction  of  business  located  in  some  county  in  this  State. 

As  we  have  seen,  the  defendant  had  no  office  or  agencv  in 
Hamilton  county,  any  more  than  upon  same  proof  might  be  neld 
to  applv  to  any  other  point  in  tlie  oouthem  States,  where  Ludlum 
xnignt  nappen  to  ^^  drum  for  passengers."  We  think  this  is  not 
the  meanmg  of  these  provisions.    The  charge  of  the  circuit  judge 
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18  not  very  definite  in  its  meaning,  but  it  authorized  the  jury  to 
eonstme  the  law  differently,  which  they  did. 
The  judgment  is  revereed. 

Froeeti  eannot  be  Served  upon  Agent  of  Foreign  Corporation  casually  hi 
Juried  iction. — Service  of  process  upon  the  officer  or  agent  of  a  niilroad  com- 
pany who  is  merely  casually  present  in  the  State  does  not  constitute  and 
never  has  been  considered  to  constitute  service  upon  the  corporation.  Dallas . 
e.  Atlantic,  M.  &  O.  R  R  Co.,  2  McArthur,  146;  Moulin  e.  insurance  Co.,  49 
2abr.  (N.  J.)  284;  Camden  RoUingMill  Co.  e.  Swede  Iron  Co.,  82  N.  J.  L.  16; 
Peckham  e.  Inhabitants  of  North  Parish,  16  Pick.  286;  McQueen  e.  Middle- 
town  Mfg.  Co.,  16  Johns.  7;  Latimer  e.  Union  Pac.  R  Co.,  48  Mo.  105; 
Kewell  e.  Great  Western  R  Co. ,  19  Mich.  836 ;  Bamet  e.  Chicago  &  L.  H.  R 
Co.,  4  HuD,  114;  Howell  e.  Chicago  &  N.  W.R  Co.,  51  Barb.  878;  Redmond 
e.  Enfield  Mfg.  Co.,  18  Abb.  Pr.  N.  S.  882;  St.  Clair  e.  Cox,  1  Am.  &  Eng. 
Corp.  Cas.  19. 

Process  can  Qenerally  be  Served  upon  Resident  Agent  only  Carrying  on 
Business. — ^It  is  only  when  the  ofDcer  or  affent  is  habitually  in  the  State 
transacting  the  business  of  the  corporation  that  process  can  be  served  upon 
Urn.  City  Fire  Ins.  Co.  e.  Currusi,  41  Ghk  671 ;  Weight  e.  Liverpool,  etc., 
Ins.  Co.,  80  La.  Ann.  (11.)  1186;  Libby  e.  Hodgson,  9  If .  H.  894;  Eiufeke 
ei.  Merchants'  Despatch  Trans.  Co.,  8  McCrary  C.  Ct  647. 


Thomas,  Truatee^ 

V. 

BbowhtillEi  Fobt  Keabhey  and  Pacoto  R.  Oa» 

{Adwmee  (ku$y  Buprmns  (hurt  (if  the  United  States.    Ikeember  10, 1888.) 

Where  two  of  the  board  of  directors  of  a  railroad  corporation,  who  took 
part  in  making  a  contract  for  the  construction  of  the  road,  were  interesAed 
with  the  other  parties  in  the  contract,  and  the  other  contractors,  except  these 
two,  entered  into  an  agreement  with  the  other  directors  at  the  time  the  con- 
etmction  contract  was  made,  that,  in  effect,  relieved  them  from  liability  on 
their  unpaid  stock,  such  contract  is  voidable  at  the  election  of  the  partiea 
afiseted- oy  the  fraud;  but  to  the  extent  of  the  benefit  conferred  upon  and 
raoeived  by  the  corporation  in  the  constraction  of  the  road,  the  bonds  issued 
in  payment  thereof  are  not  void,  and  in  suit  to  foreclose  the  mortgage  by 

which  they  are  secured  a  decree  for  that  amount  should  be  allowed. 

« 

Appbal  from  the  Oircnit  Oonrt  of  the  Umted  States  for  the 
District  of  Nebraska. 
Wm.  M.  Bamsej  for  appellant 
J.  H.  Broadj  for  appellee. 

MnxKB,  J. — ^This  is  an  appeal  from  a  deeree  of  the  curooit  eomrl 
for  the  district  of  Nebraska  dismissing  appellant's  bill  for  a  f ore- 
elosu«  of  a  railroad  mortage.  The  mortoage  was  made  by  tiie 
Brownyille,  Fort  Kearney  &  Faoific  R  R  Go.  to  secure  the  pay- 
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ment  of  bonds  issued  by  said  company  to  certain  persona  who 
had  contracted  to  build  its  road,  and  to  whom  610  of  said  bonds  of 
$1000  each  had  been  delivered.  There  was  a  default  in  the  pay- 
ment of  these  bonds.  After  they  were  executed  and  delivered  the 
Brown  ville  &  Fort  Kearney  B.  K.  Co.  became  consolidated  under 
the  laws  of  Nebraska  with  the  Midland  Pacific  R.  R.  Co.,  under 
the  new  name  of  the  Nebraska  By.  Co.  In  the  bill  of  foreclosure 
both  these  companies — that  is,  the  Brownville  Co.  and  the  Ne- 
braska Co. — ^are  made  defendants,  and  an  answer  confessing  plain- 
tiff's  right  to  relief  being  filed,  the  court  rendered  a  decree  of 
foreclosure,  and  apparently  a  sale  was  had.  But  at  this  stage  of 
the  proceedings  certain  parties  interested  as  stockholders  of  the 
'original  Brownville  &  Fort  Kearney  Co.  were  permitted  to  make 
themselves  defendants,  and  the  first  decree  was  vacated.  These 
parties  set  up  by  way  of  answer  and  crosa-bill  that  the  contract  for 
the  construction  of  the  road,  on  account  of  which  the  bonds  were 
issued,  was  fraudulent  and  void,  and  so  were  the  bonds  issued 
under  it,  and  they  resisted  the  foreclosure  of  the  mortgage  on  that 
account. 

The  fraud  charged  in  this  answer  and  cross-bill  is  founded  on 
two  allegations :  First.  It  is  alleged  that  two  of  the  board  of  direc- 
tors who  took  part  in  making  the  construction  contract  were  inter- 
ested with  the  other  parties  in  the  contract.  Second.  That  the 
other  contractors  besides  these  two  made  an  agreement,  at  the  same 
time  that  the  construction  contract  was  made,  with  twelve  of  the 
shareholders  of  the  railroad  company,  that  they  would  relieve  them, 
as  subscribers  to  the  stock  of  said  company,  from  the  payment  of 
any  further  assessments  upon  the  stock  which  they  had  subscribed 
for,  by  paying  out  said  stock  and  having  same  assigned  to  them ; 
in  all,  not  to  exceed  $16,500  of  the  $41,000  of  individual  subscrip- 
tions to  said  company.  The  names  of  the  persons  thus  relieved  by 
the  construction  company  included  all  the  directors  of  the  railroad 
companv  at  the  time  the  contract  for  construction  was  made.  As 
the  stock  was  worthless,  and  these  parties  were  liable  to  be  called 
on  to  pay  up  this  $16,500,  the  effect  upon  the  directors  in  making 
a  construction  contract  with  the  men  who  relieved  them  of  their 
liability,  two  of  them  being  also  parties  in  the  construction  con- 
tract, is  readily  seen.  These  allegations  are  proved  beyond  quesr 
tion,  and  the  circuit  court  held  the  contract  void,  and  the  bonds 
issued  in  fulfilment  of  it  also  void,  and  dismissed  the  bill.  We 
concur  with  the  circuit  judge  that  no  such  contract  as  this  can  be 
enforced  in  a  court  of  equity  where  it  is  resisted  and  its  immor- 
alitv  is  brought  to  light.  But  as  this  court  said  in  the  case  of  Twin 
Lick  Oil  Co.  V.  Marbury,  91  IT.  8.  587,  such  contracts  are  not  ab- 
solutely void,  but  are  voidable  at  the  election  of  the  parties  affected 
by  the  fraud.  It  may  often  occur  that,  notwithstanding  the  vice 
of  the  transaction, — ^namely,  the  directors  or  trustees,  or  a  -majority 
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of  them,  being  interested  iu  oppoeition  to  the  interest  of  those 
whom  they  represent,  and  in  reality  parties  to  both  sides  of  the 
contract, — ^that  it  may  be  one  which  those  whose  confidence  is 
abased  may  prefer  to  ratify  or  submit  to.  It  is  therefore  at  the 
option  of  these  latter  to  avoid  it,  and,  until  some  act  of  theirs  in- 
dicates such  a  purpose,  it  is  not  a  nullity. 

In  the  present  case  the  stockholders  of  the  corporation,  whose 
officers  accepted  those  benefits  at  the  hands  of  the  parties,  with 
whom  they  were,  in  the  name  of  the  corporation,  making  a  contract 
for  over  a  million  of  dollars,  do  denounce  and  repudiate  that  con- 
tract. The  conduct  of  these  directors  is  utterly  indefensible.  The 
case  of  Wardell  v.  Union  Pac.  R.  Co.,  103  TJ.  8.  651 ;  s.  c,  1  Am. 
A  Eng.  E.  B.  Cas.  427,  is  in  precise  analogy  to  this.  See,  also, 
same  case  in  4  Dill.  330.  The  original  contract  being  such  that 
the  contractors  can  maintain  no  suit  on  it,  the  bonds  which  they 
received  are  affected  with  the  same  vice,  and  cannot  be  enforced, 
unless  they  are  negotiable  instruments  in  the  hands  of  innocent 
holders  for  value.  This  principle  is  set  up  and  relied  on  to  reverse 
the  decree,  on  the  ground  that  the  bonds  are  in  the  hands  of  the 
Burlington  &  Missouri  Kiver  K.  K.  Co.  This  company  is  no  party 
to  the  suit,  but  it  appears  in  evidence  that,  while  it  has  possession 
of  these  bonds,  it  aid  not  receive  them  by  anv  purchase  in  the 
ordinary  course  of  business.    They  came  into  tneir  possession  as 

Sot  of  a  transaction  in  which  tney  purchased  the  consolidated 
ebraska  Co.'s  railroad,  and  these  bonds  were  ]3robably  taken 
as  security  against  their  being  used  to  injure  the  title.  It  is  also 
shown  that,  as  further  security  in  the  same  direction,  the  Burling- 
ton &  Missouri  K.  B.  Co.  yet  retains  $400,000  of  the  price  of  the 
road,  which  they  agreed  to  ^a^.  Under  these  circumstances  we 
do  not  see  that  tnat  company  is  in  a  condition  to  avail  itself  of  the 
doctrine  of  bona  fide  holders  for  value. 

But  we  are  asked  to  reverse  the  decree  so  far  as  to  permit  the 
trustee  in  this  case  to  recover  such  a  sum  as  the  construction  com- 
pany actually  earned  in  building  the  road.  The  matter  was  re- 
ferred to  a  master,  who,  on  this  nypothesis,  reported  that  the  con- 
tractors had  done  work  for  the  railroad  company,  which  it  had 
accepted,  to  the  value  of  $205,947.66  beyond  what  they  had  re- 
ceived payment  for,  except  as  it  was  paid  by  these  bonds.  He  also 
reported  that  this  work  was  of  that  much  advantage  to  the  com- 
pany, and  its  value  or  cost  is  estimated  as  on  a  quantum  meruit, 
without  regard  to  the  prices  fixed  by  the  contract.  We  are  of 
opinion  that  appellant's  view  of  this  part  of  the  transaction  is 
eonnd.  The  bonds  and  mortgage  in  the  hands  of  the  trustee  were 
issued  in  payment  for  this  work.  To  the  extent  of  $206,947.66 
the  consideration  is  good,  and  np  sound  principle  is  seen  on  which 
they  cannot  to  that  extent  be  enforced.  To  this  extent  they  do 
oot  rest  on  the  original  contract,  but  on  work,  labor,  and  material 
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actually  furnished  to  the  conipanj  and  received  bj  iL  These  ser- 
yicea  and  materials  are  not  estimated  by  the  prices  named  in  tbe 
contract,  but  by  their  real  value  to  the  company. 

In  the  analogous  case  of  Wardell  v.  Union  *rac  R.  Co.,  4  DilL 
839,  the  circuit  court,  after  rejecting  the  fi-audulent  contract  oa 
the  same  grounds  that  we  reject  this  one,  said : 

'^  By  what  rule  shall  we  measure  Mr.  Wai'dell's  rights  t  He  has 
spent  time  and  labor  and  money  in  discovering  the  mines,  and  in 
macing  them  in  condition  to  be  profitably  worked.  .  .  .  Apart 
from  the  contract,  and  if  it  had  never  existed,  he  is  entitled  to  a 
fair  and  reasonable  compeusacion  for  his  labor  and  time  and  skill 
The  fraud  gives  the  railroad  company  no  right  to  these  without 
just  compensation.'' 

This  ruling  was  affirmed  in  tins  court  on  appeal  in  the  same 
case.  103  U.  S.  659 ;  s.  c,  1  Am.  &  Eng.  B.  B.  Cas.  127.  See^also^ 
Gardner  v.  Butler,  80  N.  J.  Eq.  702. 

There  is  another  principle  of  equity  jurisprudence  which  leads 
to  the  same  conclusion.  The  stockholders  who  have  resisted  com- 
plainant's claim  were  not  parties  to  the  original  suit  for  fore- 
closure, nor  were  they  either  necessary  or  proper  parties  as  the 
case  then  stood.  The  decree  and  sale  were  made  m  a  suit  where 
all  the  usual  parties  to  such  a  suit  wei*e  agreed.  These  stockholdecs 
had  no  legal  right  to  interfere.  It  was  only  by  permission  of  the 
court  that  they  were  allowed  to  come  in  and  contest  the  validitgr  of 
the  mortgage.  In  doin^  this  they  became  actors.  They  filed  their 
cross-bill,  in  this  conmtion  of  the  case  they  are  amenable  to  the 
rule  that  they  who  seek  equity  must  do  equity.  It  is  just  that 
they  should  pay  a  fair  price  for  what  they  have  received ;  that  this 
mortgage,  given  for  the  construction  of  the  road,  though  excessive 
by  reason  of  the  fraud  in  the  contract,  should  stand  for  the  reason- 
aole  value  of  what  the  compan^r  actually  received  in  the  way  of 
construction.  To  permit  these  mtervenors  to  defeat  the  mortgage 
on  any  other  terms  would  be  unjust,  and  would  make  the  court 
the  instrument  of  this  injustice. 

The  decree  of  the  circuit  court  must  therefore  be  reversed,  and 
the  case  remanded  to  that  court,  with  directions  for  a  decree  in 
favor  of  the  plaintiff  for  the  sum  of  $205,947.66,  with  interest.  If 
a  sale  becomes  necessary  this  sum  must  be  paid  out  pro  rata  on  the 
bonds  secured  by  the  mortgage,  on  their  bemg  produced  and  can- 
celled, or  surrendered  for  cancellation,  provicfea  the  road  sells  for 
so  much. 

Dealings  of  Directors  with  Corporation*— The  dealing  of  diiecton  witk 
corporations  are  viewed  by  courts  of  equity  with  a  suspicious  eye.  Directoa 
are  not  aUo  wed  to  make  use  of  their  position  to  secure  any  profit  or  adTantaga 
for  themselves.  In  general  it  seems  that  courts  of  equity  will  set  aside  con- 
tracts between  the  corporation  and  its  directors  at  the  option  of  the  stock- 
holders. ButU  «.  Wood,  87  N.  Y.  817;  Drury  •.  Cross,  7  WaU.  999;  Teny 
e.  Bank  of  New  Odeans,  9  Paige,  S68;  Abbot  a.  American  Hard  Bnbbar  Cot 
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88  Barb.  878;  Waid  v,  Salem  8t.  R  Co.,  108  Mass.  882;  Mahanoy  Mining  Co. 
•.  Bennett,  5  Sawy.  141;  Eurupean  &  N.  A.  R  R.  Co.  v.  Poor,  59  Me.  277; 
Flint  &  P^re  Marquette  R  R  Uo.  «.  Dewey,  14  Mich.  477;  Davenport  Bank 
«.  Gifford,  47  Iowa,  475 ;  Hoffnuuin  8team  Coal  Co.  o.  Cumberland  Coal  and 
Iron  Co.,  16  Md.  456;  Cumberland  Coal  and  Iron  Co.  v,  Sherman,  20  Md. 
118;  Koehler  9.  Black  River  Falls  Iron  Co.,  2  Black,  715;  Blair  Town  Lot, 
etc.,  R  R  Co.  V.  Walker,  50  Iowa,  876;  York  &  Midland  R  Co.  v.  Hudson, 
16  Beav.  485;  Luxembourg  R  Co.  v.  Magnay,  25  Beav.  586;  Aberdeen  R  Co. 
•.  Blaikic  Bros.,  1  McQ.  461;  Wardell  v.  Union  Pac.  RR,  1  Am.  &  Eng.  R 
R  Cas.  427;  Tlioiuas  v.  Brownville,  etc.,  R  R  Co.,  1  McCrary  C.  Ct.  892; 
Hopkin*8  Appeal,  90  Pa.  St.  69 ;  Little  Rock  &  Ft.  Smith  R  R  Co.  v.  Pase, 
85  Ark.  804;  s.  c,  7  Am.  &  Eng.  R  R  Cas.  86;  Chouteau  v.  Allen,  70  Mo. 
990;  Davis  v.  Rock  Creek,  etc.,  Mining  Co.,  55  Cal.  859;  Addison  «.  Lewis, 
75  Ya.  701;  s.  c,  9  Am.  &  Eng.  R  R  Cas.  702;  Bent  v.  Priest,  10  Mo.  App. 
648;  Graham  9.  L.  C,  etc.,  R.  R  Co.,  1  Am.  &  Ens.  R  R  Cas.  416;  Baizes 
«.  Brown,  2  Am.  &  Eng.  R  R.  Cas.  688;  Mich.  Air-Line  R  R  Co.  v,  Mellin, 
5  Am.  &  Eng.  R  R  Cas.  245 ;  Houston  &  T.  C.  R  Co.  9.  Van  Alsty ne,  9  Am. 
A  Eng.  R  R  Cas.  686;  Duncomb  v.  New  Tork,  H.  &  N.  R.  Co.,  4  Am.  A 
Eng.  R  R  Cas.  298;  s.  c,  18  Am.  &  Eng.  R  R  Cas.  84;  Metropolitan  R 
Co.  9.  Manhattan  R  Co.  et  al.,  15  Am.  &  Eng.  R  R  Cas.  1. 

Dealingi  not  Prohibited  Absolutelyt-^uch  contracts  and  dealings  are  not, 
however,  absolutely  prohibited,  and  will  be  sustained  when  entered  into  in 

r)d  faith.  Hotel  Co.  ©.  Wade,  97  U.  8. 118 ;  Twin  Lick  Oil  Co.  v.  Marbury, 
U.  S.  587;  Stratton  v.  Allen,  16  N.  J.  Eq.  220 ;  Railroad  Co.  «.  Claghom, 
1  8peir*8  Bq.  546;  Gordon  v.  Preston,  1  Watts,  885;  Buell  «.  Buckinffham, 
16  Iowa,  284;  St.  Louis  v,  Alexander,  28  Mo.  488;  Hallam  d,  Indianola  Hotel 
Co.,  66  Iowa,  178;  Sims  v.  Brooklyn  St.  R  R.  Co.,  4  Am.  &  Eng.  R  R  Cas. 
182;  Clailin  v.  South  Carolina  R  R  Co.,  4  Am.  &  Eng.  R  R.  Cas.  281. 

And  whj^re  a  corporation  has  virtually  ceased  to  exist  and  is  hopelessly 
tmsolTent,  its  officers  may  make  proper  arrangements  themselves  to  carry  on 
the  business.  Murray  v,  Yanderoilt,  89  Barb.  140 ;  Ashurst's  Appeal,  60  Pa. 
St.  290;  Cumberland  Coal  Co.  v.  Parish,  42  Md.  508;  Bradley  v.  Williams^ 
8  Hughes  C.  C.  26;  Farmer's  Bank  v.  Downey,  58  Cal.  466;  Gindrat «.  Dane, 
4  CiiS.  860. 

Bee  also,  for  a  fall  collection  of  authorities,  Metropolitan,  etc,  R  Go.  w» 
yf««K>*»a»  etc,  R  Co.  et  al.,  15  Am.  &  Eng.  R  R  Caa.  t 


Cook  et  al.,  Ezecaton^ 

V. 

SsTEBMAir,  Assignee,  et  aL 

(AdaanM  (km^  XT.  8.  OireuU  Churt,  D,  Iowa,  (7.  D.  JToy,  1882.) 

"Where  the  officers  and  directors  of  a  railroad  company  enter  into  a  oontraet 
to  purchase  lands  and  to  locate  the  line  of  their  projected  road  and  its  depots 
ana  stationa  on  or  near  the  lands  so  purchased,  such  a  contract  is  contruy  to 
pablie  policy,  and  one  which  will  not  be  enfoioed  or  made  the  basis  of  any 
raliel  in  a  court  of  equity. 

IftJLftKRCas.— 88 
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Directon  of  a  ndlroAd  corporation  are  quasi  public  ofBoefs;  they  oociroj 
a  position  of  trust  and  act  in  a  fiduciary  capacity;  they  represent  the  8to<x- 
holders,  and  cannot  acquire  any  interests  adverse  to  them. 

Where  several  persons  enter  into  an  illegal  contract  for  their  own  benefit, 
and  the  illegal  transaction  has  been  consummated,  and  the  proceeds  of  the 
enterprise  have  been  actually  received  and  carried  to  the  credit  of  one  of  such 
parties,  so  that  he  can  maintain  an  action  therefor  without  requiring  the  aid 
of  the  illegal  transaction  to  establish  his  case,  he  may  be  entitled  to  relief. 

In  a  suit  for  fraud,  the  limitation  prescribed  by  Rev.  8t.  §  5057,  does  not 
be^in  to  run  until  the  discovery  of  tne  fraud ;  and,  in  an  action  against  the 
assignee  of  a  Imnkrupt,  he  will  be  chargeable  with  constructive  notice  of 
any  concealment  of  the  fraud  by  the  bankrupt ;  and  if  the  facts  constituting 
the  fraud  were  known  only  to  the  bankrupt,  and  were  of  such  a  character  as 
to  .conceal  themselves,  no  proof  of  actual  concealment  by  the  assignee  is 
necessary. 

Where  several  parties  buy  real  estate,  and  the  title  is  taken  in  the  name  of 
one  of  them  for  their  joiht  benefit,  with  authority  to  sell  the  same  and  divide 
the  proceeds,  the  party  holding  the  title  is  a  trustee,  and  he  cannot  purchase 
the  interests  of  the  others  unless  he  makes  a  full  and  fair  disclosure  of  all  the 
facts,  and  enables  them  to  deal  with  him  on  terms  of  perfect  equality. 

The  rule  respecting  the  rescission  of  a  fraudulent  contract  immediately  upon 
the  discovery  of  the  fraud,  and  the  return  of  the  consideration  by  the  de- 
frauded party,  does  not  apply  to  a  settlement  of  accounts  between  trustee  and 
cestui  que  trust,  in  which  the  trustee,  bj  concealing  material  facts,  obtains  a 
eonveyance  of  the  trust  property  for  an  madequate  consideration. 

Ok  final  hearing. 

In  1868  B.  F.  Allen  and  Ebenezer  Cook,  who  were  directon  of 
the  Chicago,  Bock  Island  &  Pacific  B.  B.  Co.,  and  John  F.  Cook 
made  a  verbal  contract  to  purchase  grounds  for  the  company 
upon  which  to  locate  its  stations  between  De  Soto,  Iowa,  and 
Council  Bluffs,  and  also  for  the  purchase  of  lands  adjacent  to  such 
stations,  a  part  of  which  was  to  oe  laid  out  into  town  lots.  J.  F. 
Tracy,  the  president  of  the  company,  and  £.  H.  Johnson,  the  chief 
engineer,  were  to  have  an  interest  in  the  profits,  though  not  named 
in  the  contract.  In  1870  this  agreement  was  reduced  to  writing, 
and  provided  that  Allen  should  advance  the  money  to  make  the 
purchases,  to  be  returned  to  him  out  of  the  money  realized  from 
the  sale  of  the  lands,  with  10  per  cent  interest,  the  title  to  be  taken 
in  his  name  for  their  joint  benefit,  the  lands  sold  by  him,  and  the 
profits  paid,  one  half  to  Ebenezer  Cook,  one  fourth  to  Allen,  and 
one  fourth  to  John  P.  Cook.  Allen  sold  some  of  the  lands,  and 
kept  an  account  of  his  receipts  and  expenditures,  but  such  account 
was  disputed.  John  P.  Cook  sold  his  interest  to  E.  E.  Cook  ui 
1871,  and  he  and  Ebenezer  Cook  having  died,  their  legal  represen- 
tatives and  heirs  joining  E.  E.  Cook  as  a  party,  instituted  suits  to 
set  aside  an  assignment  made  to  Allen  in  settlement  of  their  affiuis, 
alleging  fraud  and  misrepresentations  on  the  part  of  Allen.  Allen 
havmgbeen  adjudged  a  bankrupt,  Hoyt  Sherman,  made  defendant 
in  the  suits,  was  appointed  his  assignee,  and  afterwards  made 
receiver  in  these  cases.     The  facts  alleged  to  constitute  the  fraud 
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were  discovered  August,  1878,  and  the  bills  filed,  respectively, 
March  24, 1880,  and  May  10, 1880. 

Wright,  Cammins  &  Wright  and  Bills  &  Block  for  complain- 
ants. 

Nourse  &  KanSman  for  respondents. 

MoCbary,  J. — In  these  cases  the  two  most  important  questions 
to  be  considered  are, — First,  is  the  contract  declan^  upon  contrarv 
to  public  policy  so  that  no  relief  can  be  based  upon  it }  and,  second, 
if  so,  have  the  complainants  made  out  a  case  lor  relief  independ- 
ently of  the  contract? 

It  clearly  appears  that  Allen  and  Ebenezer  Cook,  who  were 
directors  of  the  Chicago,  Bock  Island  &  Pacific  B.  B.  Co.,  and 
J.  F.  Tracy,  the  president,  ^nd  Edward  H.  Johnson,  the  chief 
engineer,  oi  that  company,  entered  into  an  agreement  into  which 
John  P.  Cook  was  admitted  as  a  party  in  interest,  to  purchase  the 
lands  in  question  in  advance  of  the  location  of  the  line  and  of  the 
depots  and  stations  of  said  raihoad,  with  a  view  to  locating  the  same 
on  or  near  such  lands.  Such  a  contract  bv  officers  of  a  railroad 
corporation  is  contrary  to  public  policy,  ana  one  which  will  not  be 
enforced  or  made  the  basis  of  any  relief  in  a  court  of  equity.  The 
directors  of  such  a  corporation  are  quasi  public  officers.  They 
occupy  a  position  of  trust  and  act  in  a  fiduciary  capacity.  They 
represent,  not  themselves,  but  the  stockholders.  Tliey  are,  in  all 
their  official  actions,  to  consider,  not  their  private  interest,  but 
that  of  the  stockholders,  whose  property  they  manage  and  control. 
If,  as  in  this  case,  they  are  directors  of  a  railway  company,  with 
power  to  locate  and  construct  a  public  highway,  they  owe  a  diity 
to  the  public  as  well  as  to  the  stockholders,  and  are  therefore 
doubly  bound  to  abstain  from  entering  into  any  scheme  to  pervert 
their  trusts  to  their  private  gain.  The  law  does  not  permit  these 
officials  to  subject  themselves  to  any  temptation  to  serve  their  own 
interests  in  preference  to  the  interests  of  the  stockholders,  and  of 
the  public. 

It  the  courts  should  enforce  such  contracts  they  would  lend 
their  sanction  to  a  practice  the  inevitable  tendency  of  which  is  to 
encourage  breaches  of  trust  to  the  sacrifice  of  private  rights  and 
of  the  public  interest.  The  managing  officers  of  quasi  public 
corporations,  possessing  vast  powers  and  engaged  in  great  enter- 
prises, are  too  apt  to  foiget  that  they  are  not  to  have  any  interest 
adverse  to  those  whom  they  represent,  and  the  courts  of  justice 
should  not  in  the  least  relax  the  rule  requiring  of  them  scrupulous 
fidelity  and  entire  impartiality  in  the  discharge  of  their  official 
duties. 

The  present  case  well  illustrates  the  importance  of  the  rule  of  law 
to  whicn  we  refer.  The  parties  interested  in  this  contract  controlled 
the  location  of  the  railroad  and  of  its  depots  and  station  grounds. 
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After  they  bad  bought  lands  along  the  line,  with  a  view  to  making 
money  by  the  location  of  the  line  and  of  the  depots  and  stations 
upon  or  near  them,  it  needs  no  argument  to  show  that  they  were 
utterly  imfit  and  incompetent  to  decide  as  between  a  location  upon 
their  own  lands  and  a  location  elsewhere. 

It  follows  that  the  contract  under  consideration  can  neither  be 
enforced  nor  made  the  basis  of  any  relief  whatever  in  a  court  of 
eouity.  The  court  will  leave  the  parties  to  such  a  contract  precisely 
wnere  it  linds  them.  Marshall  v.  Railroad  Co.,  16  How.  314; 
Bank  V.  Owens,  2  Pet.  539;  2  Redf.  Ry.  676-584:;  Pom.  Spec. 
Pert  284-286 ;  Wight  v.  Rindskopf,  43  Wis.  344;  McWilliaras  v. 
Phillips,  51  Miss.  196 ;  Guerasey  v.  Cook,  120  Mass.  501 ;  Setter 
t^.  Alvey,  15  Kan.  157;  Creath's  Adm'r  v.  Sims,  5  How.  204; 
Bestor  V.  Wathen,  60  111.  138 ;  Goodin  v.  Cincinnati  &  Whitewater 
Canal  Co.,  18  Ohio  St.  169.  f 

This  brings  us  to  the  consideration  of  the  second  ouestion,  which 
18,  have  the  complainants  shown  themselves  entitled  to  relief  ind^ 

gendently  of  the  illegal  contract?  It  has  been  decided  by  the 
upreme  Court  of  the  United  States  that  "where  several  persons 
enter  into  an  illegal  contract  for  their  own  benefit,  and  the  illegal 
transaction  has  been  consummated,  and  the  proceeds  of  the  ente^ 
prise  have  been  actually  received  and  carried  to  the  credit  of  one 
of  such  parties,  so  that  he  can  maintain  an  action  therefor  without 
requiring  the  aid  of  the  illegal  transaction  to  establish  his  case,  he 
may  be  entitled  to  relief."  %rooks  v,  Martin,  2  Wall.  70 ;  Planten? 
Bank  v.  Union  Bank,  16  Wall.  483 : 

The  rule  upon  this  subject  is  accurately  stated  in  the  last-named 
case,  as  follows : 

^^  But  when  the  illegal  transaction  has  been  consummated ;  when 
no  court  has  been  called  upon  to  give  aid  to  it ;  when  the  proceeds 
of  the  sale  have  been  actually  received,  and  received  in  that  which 
the  law  recognizes  as  having  had  value ;  and  when  they  have  been 
carried  to  the  credit  of  the  plaintiff, — the  case  is  different.  The 
court  is  there  not  asked  to  enforce  an  ill^al  contract.  The  plain- 
tiffs do  not  require  the  aid  of  anv  illee^  transaction  to  establish 
their  case.  It  is  enough  that  the  defendants  have  in  hand  a  thing 
of  value  that  belongs  to  them." 

According  to  this  rule,  the  qnestion  in  such  cases  must  always  be. 
can  the  plaintiff  maintain  his  action  without  enforcing  the  illegal 
contract  ?  or,  in  other  words,  has  he  a  cause  of  action  independently 
of  the  illegal  contract  f  If  it  appears  that  the  defendants  m  a  given 
case  have  received  nioney  or  property  from  the  complainants,  and 
which  belongs  to  the  latter,  the  same  may  be  recovered  without 
any  inquiry  into  the  nature  of  the  contract  under  which  such  money 
or  property  was  acquired.  The  distinction  is  between  enforcing 
an  nle^  contract  and  asserting  title  to  money  and  property  whi(£ 
has  arisen  from  it    Applying  this  rule,  we  have  no  oifficnlly  in 
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holding  that  the  oomplainants  in  the  case  last  above  named  cannot 
recover. 

It  does  not  appear  that  Ebenezer  Cook  ever  contribnted  any 
money,  proper^,  or  services  towards  the  acquisition  of  the  propertv 
in  question.  His  representatives,  therefore,  have  no  right  whicn 
can  be  enforced  witnont  the  aid  of  the  illegal  contract.  As  to 
them,  the  bill,  in  effect,  is  a  suit  to  enforce  the  contract  by  decree- 
ing a  division  of  profits  in  accordance  with  its  terms.  It  follows 
that  the  bill  in  that  case  (No.  1779)  mnst  be  dismissed. 

As  to  the  other  case  there  is  more  difScnlty.  The  evidence  does 
show  that  John  P.  Cook  contribnted  his  services,  and  probably, 
also, 'he  expended  some  money  to  acquire  the  property  in  question* 
His  representatives,  therefore,  are,  upon  the  principle  above  stated, 
entitlea  to  an  accounting,  and  to  receive  from  the  joint  account 
such  sum  as  he  would  have  been  entitled  to  by  reason  of  those 
contributions,  unless  the  suit  is  barred  by  law  or  by  reason  of  the 
laches  of  the  complainants. 

It  is  insisted  that  the  suit  is  barred  by  the  two-years  limitation 

Srovided  by  section  5057  of  the  Bevised  Statutes  of  the  United 
tales,  which  requires  that  all  suits  at  law  or  in  equity  against  an 
assignee  in  bankruptcy,  touching  any  property  or  rignts  of  prop- 
erty transferable  to  or  vested  in  such  assignee,  shall  be  brougnt 
within  two  years  from  the  time  when  the  cause  of  action  accrued. 
It  will  be  borne  in  mind  that  this  suit  .is  brought  to  set  aside  for 
fraud  the  release  executed  by  complainants  to  Allen,  as  well  as  to 
recover  the  complainants'  share  in  the  joint  account.  The  suit  was 
not  brought  witnin  two  years  from  the  execution  of  said  release, 
but  we  think  the  proof  snows  tjiat  it  was  brought  within  two  years 
from  the  time  when  the  complainants  discovered  the  facts,  tf  the 
facts  were  such  as  to  render  the  transaction  fraudulent,  then  the 
statute  did  not  begin  to  run  until  they  were  discovei'ed.  Bailey  v. 
Glover,  21  Wall.  342. 

In  that  case  it  was  held  that  the  statute  above  referred  to  is  a 
statute  of  limitation  precisely  like  other  statutes  of  limitation,  and 
Uiat  in  construing  it  we  are  to  apply  the  rule  that,  where  the  ac- 
tion is  intended  to  obtain  redress  against  a  fraud  concealed  by  the 
party,  or  which  from  its  nature  remains  secret,  the  bar  does  not 
commence  to  run  until  the  fraud  is  discovered. 

Without  discussing  at  length  the  question  of  fact  presented,  we 
Iiold  that  the  release  was  obtained  by  Allen  under  circumstances 
which  renders  it  fraudulent  and  void.  The  relation  which  existed 
between  the  parties  was  one  of  trust  and  confidence.  The  title  was 
Tested  in  Alien,  to  be  held  for  the  use  and  benefit  of  the  other 
parties  in  interest.  He  was  advised  as  to  the  situation  and  value 
of  the  property,  and  as  to  the  state  of  the  joint  account.  He  was 
lK>and,  therefore,  to  make  a  full  and  fair  disclosure  of  aU  the  facts 
■o  as  to  enable  the  other  parties  to  deal  with  him  upon  terms  of 
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Eerfect  equality.  He  seeniB  to  hare  assumed,  on  the  contrary,  that 
e  was  at  liberty  to  mi^e  the  best  bar^in  possible  for  himself. 
He  did  not  accurately  state  to  them  the  condition  of  the  joint  ac- 
count, or  the  amount  of  his  claim  against  the  same,  and  by  his  ac- 
tions and  words  he  led  them  to  believe  that  it  was  extremely 
doubtful  whether  any  profit  could  be  realized  out  of  the  transac- 
tion, and  in  this  belief  they  executed  the  release.  It  must  there- 
fore be  held  to  be  fraudulent  and  void. 

The  complainants  did  not  discover  the  facts  constituting  this 
fraud  until  within  less  than  two  years  from  the  time  of  the  com- 
mencement of  this  suit.  It  is  insisted  by  counsel  for  respondents 
that  the  statute  does  not  apply  to  this  case  because  the  assignee  in 
bankruptcy,  who  pleads  the  limitation,  is  not  charged  witfi  the 
commission  or  concealment  of  any  fraud.  It  is  said  that  the  rule 
applies  only  to  a  case  where  the  party  pleading  the  statute  is  him- 
self guilty,  of  a  fraud,  which  he  nas  concealeo,  and  that  therefore 
it  does  not  apply  to  the  assignee.  While  the  ^neral  rule  is,  no 
doubt,  as  stated,  it  does  not  follow  that  a  distinction  in  this  respect 
can  be  made  between  the  bankrupt  and  his  assignee.  For  the  pur- 
poses of  the  statute  of  limitations  they  must  be  treated  as  one  per- 
son. The  assignee  takes  the  place  of  the  bankrupt.  If,  by  reason 
of  the  fraud  of  the  bankrupt,  the  two  years'  limitation  nad  not 
commenced  to  run  at  the  time  of  the  bankruptcy,  it  did  not  begin 
to  run  by  reason  alone  of  the  transfer  of  the  estate  to  the  assignee. 
The  question  in  every  such  case  must  be,  did  the  fraud  continue 
to  be  unknown  to  the  plaintiff  after  the  appointment  of  the  as- 
signee, without  any  negligence  or  laches  on  tne  part  of  plaintiff? 
If,  indeed,  the  fraud  of  the  bankrupt  was  of  such  a  character  as  to 
require  special  efforts  on  the  part  of  the  assi^ee  to  keep  it  secret, 
so  that  but  for  such  efforts  on  his  part  the  plaintiff  must  haye  dis- 
covered it  by  reasonable  diligence,  then  it  might  be  necessary  to 
show  affirmative  acts  of  concealment  on  the  part  of  the  assignee ; 
but  if  the  facts  constituting  the  fraud  were  known  only  to  the 
bankrupt,  and  were  of  such  a  character  as  to  conceal  themselves, 
no  proof  of  actual  concealment  by  the  assignee  is  necessary.  The 
assignee  himself  may  be  ignorant  of  the  fraud,  as  in  most  cases  it 
is  to  be  presumed  he  would  be,  yet  he  represents  the  bankrupt, 
stands  in  his  shoes,  and  is  chargea  with  constructive  notice  of  Ids 
fraudulent  acts.  If  it  were  otherwise,  the  bankrupt  might,  by  con- 
cealing even  the  grossest  frauds  for  two  years  from  the  assignee,  as 
well  as  from  others,  be  enabled  to  consummate  them.  We  hold, 
therefore,  that  it  is  not  necessary  to  show  in  this  case  affirmative 
acts  of  concealment  on  the  part  of  the  assignee.  As  we  shall  pres- 
ently see,  the  facts  constituting  the  fraud  on  the  part  of  the  bank- 
rupt, or  at  least  a  material  part  of  them,  were  such  as  to  conceal 
themselves. 

It  is  also  insisted  that  this  case  does  not  fall  within  the  rule  laid 
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down  in  the  case  of  Bailey  v.  Glover,  because  the  fraud  was  not 
concealed  by  any  affirmative  acts  of  Allen.  Is  it  true  that  com- 
plainants are  bound  to  show  such  affirmative  acts }  The  rule  upon 
the  subject  by  which  we  must  be  governed  is  thus  stated  in  the 
opinion  of  the  court,  pronounced  by  Justice  Miller,  in  Bailey  v. 
tflover : 

'^  We  also  think  that,  in  suits  in  equity,  the  decided  weight  of 
authoritv  is  in  favor  of  the  proposition  that  where  the  party  injured 
by  the  mmd  remains  in  ignorance  of  it  without  any  fault  or  want 
oi  diligence  or  care  on  his  part,  the  bar  of  the  statute  does  not  be- 
gin to  run  until  the  fraud  is  discovered,  though  there  be  no  special 
circumstances  or  efforts  on  the  part  of  th^  party  committing  the 
fraud  to  conceal  it  from  the  knowledge  of  the  other  party/' 

In  this  case,  as  we  have  already  seen,  the  fraud  was  committed 
by  a  trustee  against  his  cestui  que  trust  by  failing  to  make  a  full 
disclosure  as  to  the  state  of  the  joint  account,  and  as  to  the  value 
of  the  joint  estate.  The  proof  snows,  as  we  have  already  said,  that 
the  facts  as  to  the  state  of  the  accounts  were  exclusively  within  the 
knowledge  of  Allen ;  and  it  is  apparent,  also,  that  as  to  the  loca- 
.  tion,  character,  and  value  of  the  lands  he  had  far  better  means  of 
knowledge,  and  doubtless  much  more  accurate  information,  than 
any  other  of  the  parties  in  interest.  In  fact,  after  the  death  of 
Jonn  P.  Cook,  the  parties  in  interest,  aside  from  Allen,  had  little 
or  no  information  upon  the  subject. 

In  view  of  the  relation  existing  between  the  parties,  we  are  of 
the  opinion  that  the  complainants  were  at  liberty  to  rely  upon  the 
^  representations  of  Allen  as  to  the  value  of  the  lands  acquired  under 
the  contract,  without  visiting  and  examining  the  lauds,  or  investi- 
gating for  themselves  the  question  of  their  actual  value.  But  a 
further  and  more  conclusive  answer  to  this  suggestion  is  to  be  found 
in  the  fact  that  the  misrepresentations  and  concealments  by  means 
of  which  the  release  was  obtained  did  not  relate  exclusively  to  the 
value  of  the  lands,  but  had  reference  in  part  to  the  joint  account, 
the  amount  of  Allen's  claim  against  the  same,  and  the  balance  in 
his  hands  for  distrilmtion,  all  being  matters  exclusively  within 
Allen's  knowledge,  and  concerning  which  the  complainants  were 
obliged  to  rely  upon  him.  The  amount  of  Allen's  claim  against 
the  joint  account  was  largely  overstated  by  him,  and  the  quantity 
of  land  sold  and  the  sum  realized  from  sales  by  him  was  largely 
understated,  as  was  also  the  amount  of  bills  receivable  held  by  him. 
These  matters  of  themselves  were  sufficient  to  render  the  transac- 
tion null  and  void,  without  reference  to  the  representations  made 
concerning  the  value  of  tlie  lands,  and  they  are  manifestly  matters 
which  could  not  be  discovered  so  long  as  Allen  chose  to  conceal 
them.  In  other  words,  they  constituted  a  fraud  which  was  of  such 
a  nature  as  to  conceal  itself. 

It  is  insisted  that  the  complainants,  or  some  of  them,  had  infer- 
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mation  more  than  two  jean  before  theoommencement  of  this  Buit, 
which  was  sufficient  to  put  them  on  inquiry  and  charge  them  with 
notice  of  the  fact  The  proof  is  that  £.  £.  Cook  heard  Thomas  F. 
Withrow  remark,  more  tnan  two  years  before  the  commencement 
of  this  suit,  that  Allen  had  defrauded  or  swindled  the  other  partiies 
in  interest ;  but  the  remark  was  made  in  a  casual  way.  No  partic- 
ulars of  any  alleged  fraud  were  giyen,  and  Cook,  having  strong 
faith  in  Allen^s  integrity,  mi^ht  well  have  disbelieved  and  disre- 
^rded  the  statement,  lliere  is  nothing  to  show  that  his  confidence 
m  Allen  was  shaken  by  the  remark,  and,  if  not,  he  was  not  called 
upon  to  act  upon  it.  We  hold  that  the  suit  is  not  barred  by  the 
statute. 

Another  question  of  some  difficult  arises  in  this  case.  It  is 
whether  the  complainants  were  bound,  immediately  upon  the  dis- 
covery of  the  fraud,  to  give  notice  of  rescission  and  to  offer  to  re- 
turn the  consideration  for  the  release,  within  the  principle  of 
Grymes  v.  Sanders,  93  U.  S.  62.  After  much  consideration  we 
have  reached  the  conclusion  that  the  doctrine  of  that  case  does  not 
apply  here.  The  transaction  which  we  are  now  considering  was 
not  a  contract  of  purchase  and  sale  in  the  ordinary  sense,  but  it  was 
a  settlement  between  a  trustee  and  his  cestui  que  trust.  Allen,  as 
trustee,  held  certain  money  and  property  belonging  to  complain- 
ants ;  the  complainants  had  received  some  money  and  property  on 
account.  Upon  settlement  it  was  agreed  that  Allen  should  hold 
all  in  his  hands,  and  complainants  should  keep  what  they  had  them- 
selves. Nothing  was  actually  paid.  The  complainants  kept  in 
their  possession  what  they  had  previously  received.  In  such  a  case 
there  was  nothing  to  return,  and  the  reason  for  prompt  rescission 
and  return  of  the  consideration  does  not  exist.  It  is  enough  if  the 
party  defrauded  in  such  a  settlement,  upon  bringing  a  suit  to  set  it 
aside,  avers  a  willingness  to  be  charged  with  the  sum  in  his  hands. 
It  would  be  an  idle  and  useless  proceeding  to  require  him  to  pay  it 
over  to  the  trustee  and  immediately  decree  its  return  to  him.  We 
do  not  think'  that  the  doctrine  respecting  the  rescission  of  a  fraudu- 
lent contract  upon  the  discovery  of  the  fraud,  and  the  return  of 
the  consideration  received  by  the  defrauded  party,  applies  to  settle- 
ments of  accounts  between  trustee  and  cestui  que  trust  under  the 
circumstances  of  the  present  case.  See  Elfelt  v.  Hart,  1  McCrary, 
11. 

It  may  be  said  that,  in  order  to  hold  that  Allen  was  a  trustee  for 
John  P.  Cook  with  respect  to  the  services  or  property  put  into  the 
joint  account  by  the  latter,  it  is  necessary  to  take  notice  of  the 
provisions  of  the  ille^l  contract,  and  that  this  court  cannot  do.  A 
sufficient  answer  to  this  suggestion  is  that  while  the  illegal  contra<!t 
cannot  be  enforced  or  made  the  basis  of  relief,  there  is  nothing  in 
the  law  of  evidence,  or  in  the  principles  of  equity,  to  prevent  itB 
being  considered  as  evidence  m  a  case  between  the  parties  to  it, 
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and  as  defining  their  relations  to  each  other  with  respect  to  the 
property  acquired  under  it.  As  evidence,  the  contract  may  be 
competent  as  tending  to  show  the  right  of  plaintiff  to  recover  in- 
dependently of  any  contract  rights  conferred  by  it. 

The  result  of  these  views  is  that  there  must  be  a  decree  in  this 
case  setting  aside,  as  fraudulent  and  void,  the  release,  assignment, 
and  conveyance  executed  by  the  executors  of  John  P.  Cook,  and 
the  said  Edward  £.  Cook  individually,  to  said  B.  F.  Allen,  of  their 
respective  interests  in  the  joint  account  and  property,  and  for  an 
accounting,  to  the  end  that  the  complainants  may  recover  to  the 
extent  of  the  value  of  the  services  rendered  and  money  contributed 
by  John  P.  Cook  to  the  joint  account ;  and  for  the  purpose  of  as- 
certaining the  sum  to  winch  they  are  entitled,  this  case  will  be  re- 
ferred to  a  master  for  such  accounting  and  for  report. 

A  question  may  arise  as  to  the  ])i*oper  measure  of  damans.  Can 
eomplainants  recover  upon  the  basis  of  the  contract,  or  only  for  the 
value  of  the  services,  etc.,  contributed  by  him  to  the  joint  account  f 
We  do  not  decide  this  question  now,  but  will  direct  the  master  to 
leport  the  sum  that  would  be  due  upon  each  hypothesis,  reserving 
the  question  until  the  final  hearing. 

Offfeer  making  Fraudulent  Use  of  Position. — It  is  well  settled,  both  on 
principle  and  aathority,  that  the  officers  of  a  company  occupy  towards  it  a 
flduciarylsapacity,  and  cannot  lawfully  make  use  of  their  position  to  enter 
into  contracts  whereby  they  secure  to  themselves  personal  advantages.  Cum- 
berland Coal  Co.  9.  Sherman,  80  Barb.  553 ;  Aberdeen  Ry.  Co.  d.  Blackie,  1 
Macq.  461 ;  York  Buildings  Co.  v,  Mackenzie,  8  Paton,  H.  L.  878 ;  Eoehler 
•.  Black  Riv.,  etc.,  Co.,  3  Black,  715;  Cumberland  Coal  Co.  v.  Parish,  42  Md. 
598;  Blake  v,  Buffalo  Creek  R.  Co.,  56  N.  Y.  485;  Covington,  etc.,  R.  Co.  o. 
Bowler,  9  Busfa,  468;  Port  d,  Russell,  86  Ind.  60;  Cook  «.  Berlin,  etc.,  Co^ 
48  Wis.  488;  Harts  v.  Brown.  77  III.  227;  Stewart  v.  Lehigh  Valley  R.  Co., 
88  N.  J.  Law,  505;  Rice's  Appeal,  79  Pa.  St.  168;  First  Nat.  Bank  «.  Gifford, 
47  Iowa,  575;  Lerisee  «.  Shreveport,  etc.,  Co.,  27  La.  Ann.  641;  Austin  City 
R.  Co.  V.  Swisher  (Tex.  Ct.  App.),  15  Reporter,  760;  Wardell  v.  Union  Pa- 
cific R.  Co.,  108  U.  S.  651;  s.  c,  1  Am.  &  Bng.  R.  R.  Cas.  427;  Thomas  «. 
Brownville,  etc.,  R.  Co.,  109  U.  S.  522;  s.  c,  with  note  supra;  Gallery  e. 
Kat.  Exchange  Bank,  41  Mich.  169 ;  Metropolitan,  etc.,  R  Co.  e.  Manhattan, 
etc.,  R.  Co.,  15  Am.  Ss  Eng.  R.  R.  Caa.  1. 
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V. 

Obbdit  Mobilibb  of  Amsbiga. 

(180  MutaehfuetU  BeparU,  867.) 

A  bill  in  equity,  brought  by  a  railroad  corporatioii  againat  a  conatmetioQ 
eompanjr,  to  restrain  an  action  at  law,  brought  by  the  company  a^^ainst  the 
corporation,  to  recover  sums  of  money  alle^sd  to  be  due  for  building  ita 
railroad,  can  be  maintained  only  on  the  equity  which  the  stockholden  in 
the  corporation  have,  if  the  bill  proceeds  upon  the  ^ound  that  the  work  waa 
done  under  a  contract  entered  into  by  the  corporation  with  an  ineBponnble 
person,  through  the  fraudulent  procurement  or  the  managing  director  of  the 
corporation  and  for  his  personal  benefit,  which  contract  was  assigned  to  the 
construction  company,  with  the  assent  of  the  directors  of  the  corporation, 
many  of  whom  were  interested  in  the  construction  company,  although  there 
are  creditors  of  the  corporation,  and  among  them  is  the  goYemment  which 
granted  its  charter. 

By  the  terms  of  the  charter  of  a  railroad  corporation,  the  subecription 
books  were  to  be  kept  open  until  $100,000,000  should  be  subscribed,  and 
persons  were  to  be  allowed  to  subscribe  at  a  late  date  on  the  same  tenna  with 
the  earlier  subscribers,  and  one  hundred  miles  of  railroad  were  to  be  built 
within  a  certain  time.  Capitalists  were  unwilUng  to  risk  their  money  in  the 
construction  of  the  railroaa,  if  others,  after  success  was  assured,  could  share 
the  profits  equally  with  themselves.  The  managing  director  of  the  corpora- 
tion procured  an  irresponsible  person  to  offer  to  construct  a  portion  of  the 
railroad,  and  procured  the  directors  to  accept  the  offer  on  behalf  of  the 
corporation.  The  managins  director  furnished  this  person  with  means  to 
carry  on  the  work,  and  took  to  himself  the  profits  of  the  enterprise.  He 
also  had  an  agreement  with  this  person,  by  which  the  contract  should  be 
assiffned  to  such  person  as  he  should  direct.  The  managing  director  in- 
tended that,  if  the  scheme  could  be  carried  out.  all  of  the  stockholders  of 
the  corporation  would  have  an  opportunity  to  oecome  interested  in  it,  in 
proportion  to  the  number  of  their  shares  of  stock.  Subsequently,  a  con- 
struction company  was  chartered,  in  which  the  managing  director  and  other 
directors  of  tne  corporation  were  largely  interested,  and  which  had  as  ita 
directors  some  of  tne  directors  of  tne  corporation;  the  contract  already 
made  was  assigned  to  this  company  with  the  assent  of  the  directors  of  the 
corporation,  and  an  opportunity  was  given  to  all  the  then  stockholders  of 
the  corporation  to  become  members  of  the  company,  and  the  road  was  built 
by  the  company,  ffdd^  on  a  bill  in  equity,  brought  by  the  railroad  corpora- 
tion against  the  construction  company  to  restrain  the  prosecution  of  an 
action  at  law  brought  to  recover  sums  of  money  due  for  building  the  road, 
that  the  managing  director  did  not  stand  as  to  the  contract  procured  by 
him  in  the  relation  of  jan  undisclosed  principal.  SM^  also,  no  actual  fraud 
being  found  to  exist,  that  the  above  facts  did  not  show  constructive  fraud, 
80  as  to  render  the  contract  void  in  the  hands  of  the  construction  company. 

Bill  in  Equity,  filed  April  10,  1876,  to  restrain  the  defendant, 
a  corporation  chartered  by  the  State  of  Pennsylvania,  from  the 
prosecution  of  an  action  at  law  by  the  present  defendant  against 
the   present  plainti£E,  and  now  pending  in  this  court,  npon  an 
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account  stated  between  the  two  corporations  on  March  28,  1867, 
for  the  snm  of  $1,994,769.96 ;  for  the  additional  sum  of  $268,- 
860.17,  alleged  to  be  due  on  September  11,  1868;  and  npon  a 
promissory  note  for  $2,090,000,  ^iven  by  the  present  plaintiff  to 
the  present  defendant  in  partial  settlement  of  said  account,  and 
dated  Angnst  4, 1869. 

Hearing,  npon  the  pleadings  and  evidence,  before  Endicott,  J., 
who  reserved  the  case  for  the  consideration  of  the  full  court. 

8.  Bartlett  and  F.  Bartlett  for  the  plaintiff. 

W.  G.  Bussell  and  G.  Putnam  (G.  F.  Betts  with  them)  for  the 
defendant 

O.  Allen,  J. — ^This  case  is  submitted  to  us  upon  the  pleadings 
and  a  report  of  the  whole  evidence  taken ;  without  any  finding  of 
facts  by  the  judge  befoi:e  whom  it  was  heard. 

Upon  the  pleadings,  the  plaintiff's  case  must  depend  upon  the 
equity  of  its  stockholders.  It  has,  indeed,  been  suggested  m  argu- 
ment, that  the  bill  may  be  maintained  on  the  equity  of  creditors. 
It  appears  incidentally  in  the  course  of  the  evidence  that  the 
government  lent  its  security  to  the  Union  Pacific  R.  R.  Co.,  to 
aid  in  the  construction  of  the  railroad;  and  that  other  indebt- 
edness exists.  But  this  is  no  substantive  part  of  the  plain- 
tiff's case.  The  bill  does  not  purport  to  oe  brought  in  the 
interest  of  the  government,  or  of  cr^itors;  but  it  is  made  to  rest 
expressly  upon  the  equity  of  stockholders.  Neither  party  con- 
tends, or  aomits,  that  any  violation  of  the  charter  of  the  Union 
Pacific  S.  R.  Co.,  or  of  its  duty  to  the  government,  was  involved 
in  the  transactions  set  forth.  Both  parties,  indeed,  at  an  earlier 
stage  of  the  case,  have  united  in  a  statement,  and  in  an  elaborate 
argument,  to  the  contrary.  The  bill  contains  no  averment  what- 
ever of  any  indebtedness  of  the  plaintiff ;  and,  of  coui*se,  there  is 
no  statement  of  how  much  is  due  to  creditors,  and  how  much  it  is 
necessary  to  realize  in  order  to  supply  any  deficiency  of  other 
means  and  resources  of  the  plaintiff  to  make  such  creditors  whole. 
In  considering  the  case,  therefore,  the  equity  of  the  plaintiff  cor- 
poration, in  behalf  of  its  stockholders,  as  against  the  defendant 
corporation,  is  alone  to  be  considered. 

It  is  also  to  be  borne  in  mind  that  the  relief  sought  for  is 
founded  upon  the  money  and  securities  averred  to  have  been 
received  by  the  Credit  Mobilier  under  the  Hoxie  contract,  after 
its  assignment  to  the  defendant.  There  was  testimony  to  the 
effect  that,  prior  to  such  assignment,  certain  profits  were  realized 
under  this  contract  by  one  Durant ;  but  he  is  not  a  party  to  the 
suit,  and  no  consideration  need  be  given  to  the  question  of  what 
rights  the  plaintiff  might  have  as  against  him,  except  as  this  may 
affect  the  further  question  of  its  rignts  as  a^inst  the  defendant. 

The  facts,  upon  which  the  determination  of  the  case  must 
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depend,  not  having  been  found  by  the  single  justice,  it  is  expe- 
dient, in  the  firet  instance,  to  state  the  material  facts,  as  they 
are  lound  by  us  to  exist,  upon  the  evidence  which  has  been 
introduced. 

The  Hoxie  contract,  so  called,  and  other  formal  papers  relating 
thereto,  were  as  follows :  By  a  proposition  dated  August  8, 1864^ 
addressed  '^  to  the  President  and  Cfommittee  on  Contracts  of  the 
Union  Pacific  R.  R.  Co.,"  and  signed  "  H.  M.  Hoxie,  by  H.  C. 
Crane,  attorney,"  Hoxie  proposed  to  enter  into  a  contract  to  build 
and  equip  one  hundred  miles  of  railroad  and  telegraph,  com- 
mencing at  Omaha,  according  to  certain  specifications  and  upon 
certain  terms  and  conditions.  Appended  to  this  proposition  was 
a  paper  addressed  to  Hoxie,  and  signed  "  Qeorge  T.  M.  Davi% 
Special  Commitee,"  as  follows :  ^'  H.  M.  Hoxie,  Esq.,  Dear  Sir : 
1  ou  will  please  to  go  on  with  the  work,  under  the  above  proposi- 
tion, and,  if  the  company  do  not  accept  it  before  the  first  day  of 
October  next,  they  will  pay  you  upon  the  same  terms  and  condi- 
tions for  what  work  may  be  done,  as  shown  by  the  estimates  of 
the  engineers,  made  as  provided  in  this  proposition,  first  gi^g 
you  thirty  daj^s'  notice  that  they  do  not  accept.  George  x.  l£ 
iDavis,  special  committee." 

Underneath  this  paper  was  the  following:  ^^ September  33, 
1864.  Above  contract  is  approve  and  ratified.  ■  John  A.  Dix, 
O.  S.  Bushnell,  George  T.  M.  Davis." 

The  following  additional  papers  were  also  executed  between  the 
same  parties.  ''New  York,  October  4,  1864.  To  the  President 
and  Executive  Committee  of  the  Union  Pacific  R.  R.  Co.  On 
condition  that  your  railroad  company  will  extend  my  contract 
from  its  present  length  for  one  hundred, miles,  so  as  to  embrace 
all  that  portion  of  the  road  between  Omaha  and  the  one  hundredth 
meridian  of  longitude,  I  will  subscribe,  or  cause  to  be  subscribed, 
for  five  hundred  thousand  dollars  of  the  stock  of  your  company. 
Respectfully  yours,  H.  M.  Hoxie,  by  H.  C.  Crane,  attorney. 

''The  above  proposition  is  hereby  accepted  for  and  on  behalf  of 
the  Union  Pacific  R.  R.  Co.  John  A.  Dix,  C.  S.  Bushnell,  Greow 
T.  M.  Davis,  special  committee.     October  3, 1864." 

At  these  dates,  there  were  twenty-eight  directors  and  two  gov- 
ernment directors  of  the  Union  Pacific  K.  R.  Co.,  and  an  executive 
committee  consisting  of  Dix,  Bushnell,  Davis,  and  four  others^ 
Dix  was  president  and  Durant  was  vice-president  of  the  corpora- 
tion. There  was  no  evidence  of  the  extent  of  the  authority  con- 
ferred upon  the  executive  committee,  or  of  the  existence  of  any 
committee  known  as  the  committee  on  contracts.  The  bill,  how- 
ever, alleges  that  the  proposition  of  August  8th  was  accepted  bv 
a  committee  of  the  board  of  directors  of  the  Union  Pacific  R.  K 
Co.  on  the  23d  of  September,  1864,  and  that  tiie  subsequent 
proposition  of  October  4, 1864,  was  accepted  by  a  committee  of 
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corporation  by  a  writing  bearing  date  the  third  day  of  the 

flame  mouth  of  October;  and  the  answer  admits  that  said  proposi- 
tions were  accepted  by  the  plaintiff,  at  or  abont  the  dates  alleged 
in  the  bill. 

On  October  5, 1864,  a  new  board  of  officers  was  elected^  with 
fifteen  directors  and  five  government  dii*ectors,  and  an  executive 
committee  of  seven.  With  one  exception,  the  fifteen  directors 
thns  chosen  were  members  of  the  former  board ;  with  two  excep- 
tionsy  the  executive  committee  remained  the  same  as  before, 
including  Dix,  Bnshnell,  and  Davis;  Dix  continued  president 
and  Durant  vice-president. 

By  a  paper  dated  September  80, 1864,  and  executed  at  about 
that  date,  an  agreement  was  made  between  Hoxie,  for  himself 
and  as  agent,  and  Durant,  for  the  assignment  of  the  contract  for 
the  construction  of  the  one  hundred  miles  of  railrofid  and  tele- 
graph to  Durant,  or  any  party  or  parties  he  might  direct.  A 
paper  dated  October  7,  1864,  was  drawn  up  for  signatures,  at 
about  the  time  of  its  date,  reciting  the  last-mentioned  paper,  and 
providing  that  the  subscribers  agreed  to  take  an  interest  in  the 
Moxie  contract  to  the  extent  set  opposite  their  respective  names. 
This  paper  was  signed  by  Durant  and  others,  but  was  not  fully 
carriea  out,  as  hereinafter  stated. 

On  or  about  March  15,  1865,  various  papers  were  executed  as 
follows : 

1.  A  letter  from  Hoxie,  bv  H.  C.  Crane,  attorney,  to  the 
president  and  directors  of  the  Union  Pacific  B.  B.  Co.,  consenting 
to  their  terminating  the  contract  for  bxulding  one  hundred  miles 
of  railroad. 

2.  An  agreement  between  Hoxie  and  the  Credit  Mobilier,  by 
which  Hoxie  assigned  to  it  his  contract  with  the  Union  Pacific 
S.  R.  Co.,  and  the  Credit  Mobilier  agreed  to  execute  to  said  com- 

Eany  a  guaranty  of  the  performance  thereof,  and  to  indemnify 
im  from  all  claims  under  the  same. 

3.  A  guaranty  of  such  performance,  executed  by  the  Credit 
Hobilier  to  the  Union  Pacinc  B.  B.  Co. 

On  April  6, 1865,  the  board  of  directors  of  the  Union  Pacific 
R.  B.  Co.  passed  a  resolution,  acce{)ting  and  reco^izing  the  said 
assignment  and  guaranty,  and  ordering  them  and  the  Hoxie  propo- 
sition or  contract  to  be  recorded  in  the  directors'  book  of  minutes. 
Another  resolution  was  also  adopted  on  the  same  day,  that  addi- 
tional surveys  and  contracts  for  construction  should  be  made  as 
fast  as  the  means  of  the  company  would  properly  justify. 

Prior  to  the  passa^  of  these  votes,  Durant  had  proceeded  with 
the  work  under  the  Hoxie  contract,  and  taken  to  his  own  use  such 

Srofits  as  arose  therefrom.    No  other  contracts  were  put  in  evi- 
ence ;  and  the  Credit  Mobilier,  after  these  votes,  proceeded  to 
build  the  railroad  and  telegraph,  not  only  for  the  distance  of  one 
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hundred  miles,  bat  to  the  one  hundredth  meridian,  a  point  two 
hundred  and  forty-Beven  miles  west  from  Omaha. 

Assuming,  witfiout  deciding,  that  the  papers  constituting  the 
Hoxie  contract  were  siraed  in  such  form  and  by  such  officers  as 
to  bind  the  Union  Pacific  B.  K.  Co.,  said  contract  was  made  and 
entered  into  with  the  expectation  and  understanding  that  Hoxie 
would  assign  it  to  Durant,  or  to  such  party  or  parties  as  he  should 
designate.  This  understanding  on  Durant's  part  was  with  the 
view  and  in  order  that,  if  the  scneiue  could  be  carried  out  on  that 
basis,  all  the  stockholders  of  the  Union  Pacific  B.  B.  Co.  should 
have  an  opportunity  to  become  interested  in  it,  in  proportion  to 
the  number  of  their  shares.  From  the  terms  of  the  charter,  it  was 
thought  impossible  to  raise  money  enough  to  build  the  railroad  by 
inducing  capitalists  to  subscribe  to  the  stock.  Subscription  boob 
were  to  be  Kept  open  until  $100,000,000  should  be  subscribed ; 
and  persons  were  to  be  allowed  to  subscribe  at  a  late  date,  on  the 
same  terms  with  the  earlier  subscribers.  Capitalists  were  unwill- 
ing to  risk  their  money  in  the  construction  of  the  railroad,  if 
others,  after  success  should  be  assured,  could  step  in  and  share  the 
profits  equally  with  themselves.  It  was  sought,  therefore,  to 
adopt  some  pfan  by  which  the  necessary  funds  could  be  raised,  on 
terms  which  were  considered  more  just,  and  which  would  induce 
stockholders  and  others  to  be  willing  to  embark  with  additional 
capital  in  the  enterprise.  Accordingly  Durant,  nominally  the 
vice-president,  but  in  fact  the  principal  officer  of  the  corporation, 
hit  upon  the  method  of  making  the  Hoxie  contract  for  the  con- 
strdction  of  a  portion  of  the  railroad  beginning  at  Omaha,  with 
the  understanain^  that  the  contract  should  be  under  his  control, 
and  should  be  assigned  as  he  might  direct ;  and  the  papers  of  Sep- 
tember 30  and  October  7,  1864,  were  accordingly  drawn  up,  for 
the  purpose  of  carrying  out  this  understanding. 

Tue  foregoing  facts  do  not  in  our  view  constitute  Durant  an  un- 
disclosed principal  in  the  contract,  in  any  such  sense  as  to  show 
that  he  was  the  actual  contractor  instead  of  Hoxie.  He  could  not 
have  been  held  responsible  as  principal.  The  understanding  and 
expectation  that  the  contract  should  tie  assi^ed  as  he  might  direct 
dia  not  have  the  efi!ect  to  make  him  a  principal.  For  the  time 
being,  Hoxie  was  the  party,  and  the  only  party,  bound  to  the 
Union  Pacific  R.  B.  Co.  for  the  performance  of  the  contract ;  and 
Dnrant,  while  not  personally  bound  upon  it,  nevertheless  had  the 
practical  control  of  it,  and,  so  far  as  Hoxie  was  concerned,  might 
use  that  control  either  for  his  own  benefit,  or  for  the  benefit  of 
the  stockholders.  It  is  quite  immaterial  whether  Hoxie  had 
knowledge  of  the  persons  who  would  probably  become  interested 
in  it  after  it  should  be  assigned. 

In  point  of  fact,  an  opportunity  was  offered  to  most  of  the 
stockholders  of  the  corporation,  and  to  others,  to  become  parties  to 
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the  agreement  of  October  7, 1864 ;  but,  though  it  was  formally 
and  ostensibly  signed  by  Durant  and  others  for  the  full  amount 
^)ecified.  as  necessary,  the  parties  were  nnwilling  to  carry  it  ont 
on  that  basis,  and  tne  necessary  money  could  not  be  raised,  on 
account  of  the  danger  of  personal  liability. 

It  does  not  appear  to  be  necessary  to  make  a  final  determination 
whether  every  one  of  the  stockholders  of  the  Union  Pacific  K.  K. 
Co.  had  actual  knowledge  of  the  plan  by  which  it  was  hoped  to 
carry  on  the  work  under  the  Hoxie  contract,  prior  to  the  assi^- 
ment  to  the  Credit  Mobilier.  That  plan  was  abandoned  as  im- 
practicable. It  may  have  been  found  to  be  so,  before  all  the 
stockholders  were  consulted  as  to  the  details.  The  testimony  of 
Opdyke  is  to  the  effect  that  he  has  no  recollection  of  being  in- 
formed of  some  of  the  details.  He  appears  to  have  been  aware 
of  the  existence  of  the  papers  constitutmg  the  Hoxie  contract,  but 
thinks  the  contract  was  never  regarded  as  binding  on  the  company 
till  after  the  Totes  of  April  6,  1865.  During  all  the  intermediate 
time,  he  says,  it  was  a  subject  of  anxious  discussion,  in  the  board 
of  directors,  how  to  raise  the  funds  requisite  for  the  construction 
of  the  railroad,  and  all  the  directors  felt  that* the  stockholders 
should  share  in  the  profits  of  the  construction.  Various  plans 
were  suggested  and  considered  by  the  board,  and  the  assistance  of 
able  le^r counsel  was  not  wanting;  and  at  last  the  discussions  re- 
sulted in  the  formation  of  the  Credit  Mobilier,  and  in  the  plan 
which  was  finally  adopted,  by  which  it  was  considered  that  the 
desired  objects  could  be  accomplished. 

When  this  plan  was  adopted,  all  the  existing  stockholders  of  the 
Union  Pacific  B.  B.  Co.  had  an  opportunity  to  take  their  propor- 
tionate number  of  shares  in  the  Credit  Mobilier.  There  was  no 
unreasonable  delay  in  arranging  matters,  nor  any  concealment  of 
the  Hoxie  contract,  or  of  the  understanding  or  purpose  with  which 
it  was  made,  from  officers  or  stockholders  of  the  Union  Pacific 
B.  B.  Co.,  nor  any  complaint  made  by  Opdyke,  or  any  other  per- 
son interested  in  that  company,  that  any  part  of  the  arrangement 
was  unreasonable  or  unfair.  It  is  proper  to  look  back  to  the  state 
of  things  then  existing.  It  was  a  time  of  war ;  the  Union  Pacific 
B.  B  Co.  had  neither  funds  nor  credit ;  subscribers  to  its  stock 
could  not  be  obtained  ;  by  the  terms  of  its  charter  it  was  bound  to 
finish  one  hundred  miles  of  railroad  by  June  23, 1866,  in  order  to 
prevent  a  forfeiture ;  and  the  directors  were  most  anxiously  en- 
gaged in  devising  and  considering  methods  by  which  money 
enough  could  be  raised  to  keep  the  companv  alive.  The  arrange- 
ment with  the  Credit  Mobilier  was  the  result  of  a  most  protracted 
discussion  and  deliberation,  in  which  it  is  fair  to  assume  that  all  of 
the  directors  of  the  company  took  part.  It  was  thought,  appar- 
ently on  all  hands,  to  be  the  best  plan  which  could  be  adopted 
under  the  circumstances.    The  Hoxie  contract  was  assigned ;  the 
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Credit  Mobilier  guaranteed  its  performanoe;  the  Union  Pacific 
R.  R.  Co.,  by  its  directors,  then,  if  not  before,  recognized  and 
adopted  it ;  and  all  tliis  was  done  without  objection  on  the  part 
of  an^  person  interested.  If  before  that  time  any'individuai  or 
pecnhar  benefits  conld  be  secured  under  the  Hoxie  contract,  it 
was  to  be  so  no  longer.  In  the  future,  at  all  events,  all  the 
stockholders  conld  avail  themselves  of  its  advantages  and  profits, 
upon  equal  and  proportionate  terms,  and  without  risk  of  personal 
liability. 

It  is  ui^d,  on  behalf  of  the  Union  Pacific  R.  R.  Co.,  that  actual 
fraud  and  circumvention  were  used  in  procuring  the  assent  of  the 
corporation  to  a  contract  j^rossly  excessive  and  disadvantageous  to 
its  interests,  for  the  benefit  of  Durant,  by  obtaining  from  l)ey,  the 
chief  engineer,  false  estimates  of  the  cost  of  the  work,  and  using 
the  same  in  making  the  contract.  The  proof  of  actual  fraud  reste 
mostly  upon  Dey,  who  testifies  to  making  an  inflated  estimate  oi 
cost  for  Durant,  and  by  his  direction. 

Actual  fraud  depends  upon  the  purpose  and  intent.  It  is  said 
that  the  price  was  too  high.  But  if  so,  and  if  it  was  desired  to 
allow  stockholdef-s  to  participate  in  the  profits,  the  hign  price 
does  not  of  itseli  show  that  the  transaction  was  fraudulent.  With- 
out now  dwelling  at  all  upon  reasons  why  the  price  might  naturally 
be  made  high,  the  stockholders  who  should  become  interested  in 
the  contract  would  have  small  occasion  to  complain,  however  it 
might  be  with  the  government,  or  with  other  creditors.  There  is 
no  direct  testimony  that  any  director  of  the  Union  Pacific  R.  R. 
Co.  was  misled,  b^  the  use  of  an  infiated  estimate  of  cost,  into 
making  or  approving  of  the  contract.  While  it  is  no  doubt  true 
that  such  fraud  may  be  established  by  indirect  or  circumstantial 
evidence,  we  do  not  find  sufEicient  proof  of  it,  upon  a  penisal  of 
all  the  testimony  bearing  upon  the  question.  The  purpose  with 
which  the  contract  was  made  does  not  appear  to  have  been  fraudu- 
lent. No  evidence  is  introduced  to  show  that  any  director  of  the 
company  ever  complained  of  having  been  misled.  The  votes  of 
April  6,  1865,  were  passed  about  four  months  after  Dey  had  sent 
in  his  resignation,  expressing  as  his  reason  that  he  did  not  approve 
of  the  contract ;  and  some  time  after  he  had  been  in  further  cor- 
respondence relating  to  the  subject  with  Dix  and  with  one  of  the 
government  directors,  Williams,  in  which,  it  is  obvious,  he  had 
presented  his  objections  to  the  contract.  Apparently  he  was  not 
aware  of  the  arrangements  or  plans  for  allowing  stockholders  to 
become  interested  in  it.  The  government  director,  however,  as 
well  as  the  president  of  the  company,  was  put  upon  inquiry,  under 
such  circumstances  that  it  is  reasonable  to  suppose  that  adequate 
attention  was  given  to  the  facts  attending  the  making  of  the  con- 
tract, and  that  it  was  not  deemed  expedient  at  the  time  to  make 
any  movement  in  the  direction  of  modifying  its  provisions ;  and 
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that  the  price,  though  high,  was  nevertheless  iutelligeutly  sane* 
tioned  ana  ratified  by  the  formal  votes  of  the  directors,  after  be- 
ing put  upon  inquiry,  and  making  all  the  investigation  which  they 
wished  to  make,  lliere  was  no  occasion  for  Dey  to  be  informed 
promptly  of  the  business  arrangements  or  plans  of  the  directors, 
and  the  fact  of  his  ignorance  of  them  raises  no  presumption  oi 
fraud.  And  on  the  whole,  and  without  dwelling  in  detail  upon  all 
the  facts  in  evidence — taking  into  view  the  purpose  and  object 
with  which  the  contract  was  made ;  the  lack  of  concealment  of 
this  purpose  and  object ;  the  omission  of  direct  or  indirect  evi- 
dence to  show  that  any  ofEicer  or  stockholder  ever  made  complaint 
of  having  been  misled ; — the  fact  that  Dey,  a  dissatisfied  man, 
was  in  correspondence  with  the  president  and  with  a  government 
director  of  the  j*ailroad  company,  and  expressed  his  objections  to 
the  contract,  and  apparently  sought  to  prevent  its  ratincation  by 
the  company ; — and  the  final  votes  of  April  6,  1865,  and  the  sub- 
sequent action  thereunder,  without  objection  or  complaint  from 
Dix,  Williams,  Opdyke,  or  an^  other  source ; — we  have  come  to 
the  conclusion,  upon  this  question  of  fact,  that  the  charge  of  actual 
fraud  is  not  sustained. 

The  question  remains,  whether  the  present  bill  can  be  maintained 
on  the^round  that  the  contnict  was  iraudulent  by  construction  of 
law.  This  also  depends  largely  upon  the  purpose  with  which  the 
contract  was  made,  and  also  upon  that  with  which  it  was  after- 
wards carried  out.  It  has  already  been  shown  that  Durant's  posi- 
tion was  not  that  of  an  undisclosed  principal  to  the  contract.  It 
is  not  to  be  doubted,  however,  that  an  arrangement  in  form  like 
that  made  in  the  present  case,  by  which  a  third  party  is  put  for- 
ward as  the  principal  contractor,  may  be  constructively  fraudulent, 
if  the  design  is  thereby  to  secure  to  a  director  of  the  corporation 
a  separate  and  peculiar  benefit  to  himself,  and  if  that  design  is 
earned  into  execution.  We  have  no  disposition  to  relax  the 
strictness  of  the  wholesome  rules  which  prevent  the  managers  of 
corporations  from  using  their  official  positions  as  a  means  of  per- 
sonal profit  to  themselves.  But  where  a  contract  is  entered  into 
between  a  corporation  and  a  third  person,  and  the  control  of  it 
secured  by  a  director  of  the  corporation,  for  a  purpose  like  that 
which  we  have  found  to  have  existed  in  the  present  case,  and 
where  that  purpose  has  subsequently  been  carried  out  by  an  as- 
signment of  the  contract  to  parties  who  have  executed  it  in  good 
faith,  the  circumstance  that  it  was  originally  procured  to  be  entered 
into  by  a  director  will  not  have  the  enect  to  render  it  fraudulent 
by  construction  in  the  hands  of  such  assignees,  or  to  enable  the 
corporation  to  reclaim  moneys  paid  under  it,  or  to  maintain  a  bill 
in  equity  to  restrain  the  prosecution  of  an  action  at  law  for  a  note 
given  in  payment  for  work  done  under  it. 

It  is  contended  that  there  was  an  original  inherent  vice  or  taint 
1   A.  &  S.  R.  Ot8.«-87 
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in  the  ocntnct,  which  remains  even  after  each  aflsignment;  that 
there  was  not  sach  a  snbetitntion  of  a  new  party  as  to  oonstitnte 
a  novation ;  and  that  the  assignees  stand  on  no  better  gronnd  than 
the  assignor.  It  is,  however,  to  be  observed,  that,  in  any  instance^ 
a  ccMitract  of  a  corporation  with  its  officer  is  not  abeolntely  and 
ipso  facto  void ;  bnt  it  is  voidable.  The  corporation  may  perhaps 
fliscJaim  it,  if  it  chooses  to  do  so.  If  the  contract,  however, 
proves  to  be  a  profitable  one  for  the  corporation,  the  corporati<Hi 
may  hold  the  contracting  officer  to  its  performance.  He  cannot 
escape  responsibility,  thoogk  the  corporation  may.  It  is  not  ao- 
cnrate  to  say,  in  snch  case,  that  the  contract  becomes  valid  bv 
reason  of  the  ratification  by  the  corpoiution.  No  ratification  is 
necessary.  The  contract  stands,  unless  avoided  or  repudiated.  80 
long  as  the  contract  is  held  under  the  control  of  a  director  or 
officer,  for  his  own  benefit,  it  may  well  be  conceded,  so  far  as  the 
determination  of  the  present  case  is  concerned,  that  the  corpora- 
tion may  repudiate  it  at  wilL  But  if  the  reason  for  such  repudia- 
tion has  ceased,  on  account  of  an  assignment  to  a  new  party,  who 
at  the  request  of  the  corporation  guarantees  its  fulfillment,  a  tech- 
nical ratiiication  is  not  necessary.  The  contract  then  stands  by  its 
own  force,  there  being  no  longer  a  right  of  repudiation. 

In  the  present  case,  upon  the  facts  which  we  have  found  to 
exist,  there  was  no  such  original  vice^or  taint  in  the  contract 
itself,  or  in  the  purpose  for  which  it  was  designed  ultimately  to 
be  used,  as  to  render  it  fraudulent  by  construction  of  law.  If 
this  purpose  was  in  any  resoect  departed  from  by  Durant,  either 
before  or  after  it  was  possible  to  carry  it  out  fully,  or  if  he  sought 
in  any  respect  to  exercise  for  his  own  benefit  his  practical  control 
over  the  contract,  or  if  he  realized  (as  the  testimony  tends  to  show 
that  he  did)  any  peculiar  benefits  or  profits  from  it  before  its  as- 
signment to  the  Credit  Sfobilier,  the  rights  of  the  plainti£b  as 
against  him  in  respect  to  such  transactions  are  not  involved  in  the 
case  before  us,  and  cannot  be  now  determined.  But  when  Durant 
exercised  such  practical  control  over  the  contract  by  procuring  an 
assignment  of  it-  to  the  Credit  Mobilier,  in  accordance  with  the 
plan  which  had  been  settled  on  by  the  TTnion  Pacific  R.  R.  Co., 
upon  a  full  discussion  and  consideration  of  the  best  practicable 
methods  for  constructing  its  railroad,  and  after  being  put  upon 
inquiry  and  making  all  the  investigation  which  they  cared  to 
make,  the  element  of  a  possible  constructive  fraud  by  an  improper 
use  of  the  contract  disappeared. 

If  the  contract  had  been  originally  made,  without  actual  fraud, 
on  the  6th  of  April,  1865,  dir^ly  with  the  Credit  Mobilier,  it  is 
plain  that  it  could  not  now'  be  avoided  by  the  plaintiff.  The  fact 
that  some  directors  were  common  to  both  corporations,  and 
that  Durant  and  others  had  large  interests  in  both,  would  not 
render  the  contract  invalid,  as  matter  of  law.    It  would  be  neees- 
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BBOj  to  show  in  addition  an  actual  fraudulent  intent;  and  this 
inference  would  be  effectually  repelled  by  the  circumstance  that 
all  the  Btockholders  of  the  Union  Pacific  K.  R.  Co.  had  an  oppor- 
tunity, and  were  invited,  to  become  stockholders  in  the  Credit 
Mobilier,  on  fair  terms,  and  by  the  other  facts  and  circumstances 
existing  at  the  time.  The  element  of  a  peculiar  pei*8onal  ad  van* 
ta^  to  any  officer  of  the  plaintiff  company  would  thus  be  removed. 
Whenever  this  element  does  not  exist,  the  rule  of  constructive 
fraud,  if  applied,  would  be  merely  an  arbitrary  one ;  and  when- 
ever such  peculiar  personal  advantsige  ceases  to  exist,  the  chief 
reason  for  the  application  of  the  rule  also  ceases. 

Assuming  it  to  be  true  that  there  was  not  such  a  substitution  of 
parties  as  would  constitute  a  technical  novation,  the  fact  remains 
that  nobody  but  Hoxie  was  bound  by  the  contract  for  the  construc- 
tion of  the  specified  portion  of  the  railroad.  He  was  notoriously 
without  adequate  means  to  make  his  promise  valuable.  The 
Credit  Mobilier  took  an  assignment  of  all  his  rights  under  the  con- 
tract, and  executed  to  the  Union  Pacific  B.  R.  Co.  a  guaranty  for 
the  performance  of  it ;  Hoxie,  it  is  true,  remained  personally  liable 
on  his  agreement,  but  he  had  parted  with  his  interest  in  it,  and 
in  actu^  effect  his  position  became  like  that  of  a  surety;  his 
interest  in  the  contract  was  gone,  and  his  only  relation  to  the 
Union  Pacific  R.  R.  Co.  copsisted  in  his  personal  liability  for 
the  performance  of  the  contract  which  he  had  assigned,  and 
whicn  the  Credit  Mobilier,  for  its  own  benefit,  had  assumed 
and  undertaken  to  carry  out.  Durant  was  never  personally 
liable  upon  the  contract,  and  his  only  relation  to  it  was,  at  the 
most,  as  the  pai^  receivinff  for  the  time  being  what  came  from 
the  Union  Pacific  R.  R.  Uo.,  as  compensation  for  *the  work  and 
materials  for  which  he  furnished  the  means.  This  relation  was 
abandoned  by  the  assignment  to  the  Credit  Mobilier.  There  was 
a  complete  substitution  of  the  latter  corporation  for  Durant,  in  all 
the  relation  in  which  he  ever  stood  to  the  contract,  or  to  the  plain- 
tiffs under  the  contract.  Thereupon,  with  full  knowledge  of  all 
the  facts,  or  at  least  with  all  such  knowledge  as  they  cared  to  have, 
the  directors  passed  the  votes  of  April  6, 1865,  which  created  the 
Hoxie  contract,  or  gave  effect  to  it,  or  recognized  it  as  valid  from 
and  after  that  date.  The  object  which  the  directors  had  at  heart 
appeared,  to  be  then  accomplished.  The  scheme  thus  adopted 
would  in  their  opinion  prove  safe  and  attractive  to  capitalists,  and 
also  afford  to  all  the  stockholders  an  opportunitv  to  participate  in 
the  profits  of  the  work  under  the  contract  on  fair  and  equal  terms. 
If  before  that  time  there  had  been  any  peculiar  or  special  benefit 
to  any  individual,  it  was  to  be  so  no  longer.  So  far  as  the  future 
was  concerned,  every  provision  was  made  for  securing  alike  the 
success  of  the  work  and  iustice  to  all  the  stockholders  that  the 
most  anxious  foresight  could  devise.    Under  this  state  of  facts,  no 
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wliolesotne  or  reasonable  rale  of  policy  is  violatea  or  impaired,  bj 
holding  that  a  contract  bo  made,  for  snch  a  purpose,  and  so  as- 
signed in  order  the  better  to  carry  oat  that  purpose,  cannot  be 
avoided  bv  the  corporation  as  against  the  assignee,  after  it  has  been 
executed  by  the  latter,  without  complaint  or  objection  on  the  part 
of  the  corporation,  or  of  any  of  its  stockholders.  Bales  and 
maxims  are  not  to  be  applied  contrary  to  their  true  intent  and 
spirit. 

We  ai'e  all  of  opinion,  upon  the  facts  found,  that  the  case  does 
not  call  for  the  application  of  the  rule  as  to  constructive  fraud, 
which  in  a  proper  case  we  should  not  hesitate  to  enforce  with 
strictness;  but  that  the  contract,  from  and  after  the  votes  of 
April  6,  1865,  is  to  be  treated  as  valid,  between  the  Union  Pacific 
S.  R.  Co.  and  the  Credit  Mobilier,  and  free  from  any  taint  or  vice 
impairing  its  efficacy.  * 

jDill  dismissed. 


Sacalaeib 

V. 

EuBSKA  AND  Palisabb  B.  B.  Oa 

(Adoanee  Oau^  Neoada.    Ihwnd>er  94,  1884.) 

Ck>urts  will  take  judicial  notice  of  the  authority  of  the  managing  officer  of 
railway  corporations  such  as  a  superintendent,  and  presume  that  such  offioer 
has  power  to  conduct  its  ordinary  business  transactions. 

An  affent  having  oversight  and  charge  with  the  j^wer  to  direct,  has  a  gen^ 
eral  and  discretionary  power  within  the  scope  of  his  agency. 

Declarations  of  an  affent  made  in  the  course  of  the  transaction  out  of  which 
the  action  arose  are  aamissible  in  evidence  against  his  principaL 

Where  the  evidence  in  regard  to  a  fact  m  issue  is  conflicting,  the  juiy 
should  determine  such  fact,  and  with  their  determination  the  court  will  not 
interfere. 

Owner  of  personal  property  is  not  estopped  from  asserting  his  rights 
thereto,  as  against  a  purchaser  from  one  having  the  ostensible  ownership,  if 
such  purchaser  had  notice  of  his  title. 

Appeal  from  a  judgment  of  the  sixth  judicial  court^  entered  in 
favor  of  the  plaintijBE,  and  from  an  order  denying  the  defendant  a 
new  trial.  This  was  an  action  to  recover  the  possession  of  oertaia 
wood,  converted  bv  the  defendant  to  his  own  use,  or  the  value 
thereof.    The  further  facts  appear  in  the  opinion. 

Wren  &  Cheney  for  the  appellant. 
•     G.  W.  Baker  and  R.  M.  ^Beatty  for  the  respondent 
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BsLKNAP,  J. — ^Plaintiff  was  the  owner  of  a  quantity  of  cord- 
wood  in  the  vicinity  of  the  town  of  Enreka.  He  contracted  with 
one  Paqain  to  haul  the  wood  to  the  town,  and  agreed  to  pa;^  him 
one  half  of  the  wood  he  should  haul  for  his  services.  Accordingly, 
Paqnin  hauled  four  hundrod  and  sixty-four  cords  of  wood.  Fifty 
cords  of  this  wood  were  deposited  in  the  immediate  neighborhood 
of  the  depot  of  defendant,  eighty-five  cords  at  a  point  in  the  town 
called  "  tne  Chinese  wash-house,"  and  the  remainder  (with  which 
we  are  not  concerned)  at  other  places. 

These  two  lots  of  wood  were  the  property  of  the  plaintifiE,  bat 
defendant  contends  that  it  purcliased  them  from  Paquin  under  dr^ 
cumstances  creating  an  equitable  estoppel  against  further  claim  of 
ownership  upon  the  part  of  plaintiff.  This  contention  is  resisted 
as  to  the  eighty-five  cords,  upon  the  ground  that  defendant  had 
notice  of  pontiff's  claim  of  ownership  to  this  lot  before  it  ao> 
oepted  it 

The  only  evidence  tending  to  show  that  defendant  had  not  ac- 
cepted the  wood  were  the  declarations  of  Evarts,  its  superintend- 
ent, alleged  to  have  been  made  after  the  time  when  this  lot  of 
wood  hM  been  deposited  at  '^  the  Chinese  wash-house,"  upon  a  de- 
mand therefor  by  plaintiff  before  the  commencement  of  this  action. 
There  was  no  evidence  of  authority  in  the  superintendent  to  make 
the  declaration,  except  such  as  the  title  to  his  office  implies. 

Bailwav  corporations  enter  so  largely  into  the  business  transac- 
tions of  the  country,  that  courts  should  take  judicial  notice  of  the 
authority  of  their  managing  officers,  upon  the  same  principle  that 
judicial  notice  is  taken  of  the  duties  of  officers  of  banks  and  other 
agents,  whose  authority  is  so  generally  understood  as  not  to  be  the 
subject  of  inquiry.  It  is  a  matter  pf  common  knowledge  that  the 
Buperintendent  of  a  railroad  corporation  is  empowered  to  conduct 
its  ordinary  business  transactions.  The  use  of  cord -wood  is  con- 
venient, and,  we  may  fairly  say,  indispensable,  to  the  operations  of 
railrdads  within  this  State.  To  receive  such  wood,  and  to  declare 
whether  it  has  been  received,  is,  consequently,  incident  to  the  busi- 
ness of  a  railroad  corporation,  and  the  authority  to  determine  mat- 
ters of  this  nature  must  rest  with  some  of  its  agents  or  officers. 
We  assume  that  the  officer  charged  with  the  conduct  of  defend- 
ant's ordinary  business  has  the  authority  to  determine  so  common- 
place a  matter  as  the  receipt  of  cord-wood. 

It  is  customary  with  railroad  corporations  to  confer  upon  their 
officers  and  agents  titles  indicating  and  suggesting  in  general  terms 
their  authority  to  persons  having  business  with  the  corporation. 
When  an  agent  is  clothed  with  a  title  implying  general  powers — 
as  superintendent — the  business  public  and  courts  may  fairly  pre- 
flome  he  is  what  the  corporation  nolds  him  out  as  being.  Weoster 
•ays  a  superintendent  is  "  one  who  has  the  oversight  .and  charge  oi 
something,  with  the  power  of  directing."    An  agent  having  the 
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oversight  and  charge,  with  the  power  to  direct,  has  a  general  and 
discretionary  power  within  the  scope  of  his  agency.  The  law 
touching  the«hability  of  corporations  arising  from  the  acts  of  their 
agents  has  been  greatly  modified,  as  will  be  seen  by  reference  to 
recent  decisions. 

In  Adams  M.  Co.  v.  8enter,  26  Mich.  73,  the  court  said:  ^^  The 
next  question  refers  to  the  extent  of  Frue's  authority,  independent 
of  specific  and  expressly  granted  powei*s.  We  are  not  satisfied 
that  any  testimony  would  be  needed  to  show  the  extent  of  the 
ordinary  powers  of  an  agent  in  charge  of  such  a  mine.  The 
authonty  of  such  oiBcers  must,  within  tlie  usual  range  of  business 
at  least,  be  recognized  judicially,  like  that  of  bank  cashiers,  vessel 
captains,  and  other  known  agents.  The  mining  law  recognizes 
agents  by  name,  as  known  I'epresentatives  upon  whom  process  may 
be  served.  They  are  the  persons  who  have  the  charge,  personally, 
of  the  local  business  at  the  mines,  and  are  necessarily  to  be  treated 
as  general  agents,  to  do  all  that  is  fairly  within  the  scope  of  cor- 
porate business  in  conducting  the  operations  in  that  locality.  The 
testimony  of  Mr.  Palmer,  wnich  shows  the  usual  range  of  such 
agencies,  indicates  no  more  than  should  be  inferred.  The  business 
could  not  be  conducted  at  all  without  a  very  wide  discretionary 
power.  There  is  no  reason,  and  can  be  no  legs^l  principle,  which 
will  put  the  agent  of  a  corporation  on  any  different  footing  than 
the  agent  of  an  individual,  in  regard  to  the  same  business.  A  gen- 
eral agent  needs  no  instructions  within  the  ran^  of  his  duties,  and 
any  limitations  in  his  usual  powers  would  not  oind  others  dealing 
with  him  and  not  warned  of  the  restrictions." 

In  Grafins  v.  Land  Co.,  8  Phil.  447,  the  president  of  an  incor- 
porated company  was  intrusted  with  the  management  of  an  enter- 
prise. His  authority  was  limited  by  the  directors,  and  did  not 
authorize  him  to  render  the  corporation  liable  for  the  services  of 
the  plaintiff.  These  facts  were  established  in  defence,  but  the 
court  said :  "  When  a  body,  incorporated  avowedly  for  a  special 
object,  intrusts  its  president,  or  other  principal  officer,  witli  the 
management  of  the  business  for  which  its  powers  have  been  con- 
ferred upon  it  by  the  courts  or  the  legislature,  it  necessarily  gives 
him  the  air  and  aspect,  and  clothes  him  with  the  functions,  of  a 
general  agent,  and  snould  not  afterwards  he  allowed  to  say  that  his 
powers  are  in  fact  special,  and  not  general,  to  the,  injury  of  those 
who  have  trusted  him  in  the  faith  and  credit  of  the  assets  and  re- 
sources of  the  corporation.  In  general,  those  who  deal  with  an 
agent  are  bound  to  ascertain  the  scope  and  extent  of  his  authority, 
and  cannot  go  beyond  it,  for  the  purpose  of  charging  the  principal, 
even  when  tliey  have  been  misled  by  their,  own  credulity  and  the 
misrepresentations  of  the  agent,  that  when  a  principal  puts  the 
agent  forward  as  a  general  agent,  or  places  him  in  a  position  where 
others  are  justified  m  the  belief  that  his  powers  are  general,  the 
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reBtrictions  which  may  be  imposed  privately  on  the  agent  will  be 
immaterial,  except  as  between  him  and  the  principal,  and  can  have 
no  effect  on  the  rights  or  remedies  of  third  persons."    , 

A  similar  question  arose  in  Lee  v.  Pittsburg,  C.  &.  M.  Co.,  56 
How.  Pr.  and  was  discussed  by  the  court : 

"  What  general  or  special  powers  were  by  the  board  expressly 
conferred  upon  Mr.  Muilin  as  such  president  and  manager,  or  what 
power  inhered  in  those  ofEicers,  we  can  only  determine  (in  the  ab- 
sence of  positive  evidence)  by  inferences  from  such  facts  proved  as 
throw  light  on  this  point,  aided  by  the  presumption  that,  as  the 
chief  executive  officer  and  manager  of  the  company,  he  must  have 
been  clothed  with  some  powers  and  duties  whicii,  of  necessity,  per^ 
tained  to  these  positions,  as  it  was  shown  that  the  business  for 
which  the  defendant  «wa8  organized  was  the  mining,  shipping,  and 
selling  of  coal;  that  it  had  mines  in  Pennsylvania,  and  large  quan- 
tities for  sale,  which  it  sought  to  market  in  Buffalo  and  the  neigh- 
boring province  of  Canada.  We  may  fairly  presume,  further,  that 
the  defendant's  president  and  manager  had,  by  virtue  of  his  offices, 
authority  to  make  those  contracts  in  defendant's  behalf  which  it 
was  necessary  some  agent  should  make  for  the  prosecution  of  its 
business,  ana  which  the  daily  exigencies  of  that  business  might 
require.  The  hiring  of  operatives  to  carry  on  the  work  of  mining 
coal,  the- making  of  contracts  for  the  shipment  of  coal  to  the  vari- 
ous markets,  the  employment  of  agents  to.  receive  and  take  care  of 
coal  at  those  markets,  to  attend  to  its  sale  and  to  collect  and  remit 
the  proceeds,  were  necessary  to  the  operations  of  the  corporation ; 
and  it  was  also  necessary  that  some  agent  should  be  clothed  with 
authority  to  make  such  agreements.  The  public  would  have  the 
right  to  assume  that  the  president  and  manager  of  the  company, 
claiming  such  authority,  and  exercising  it,  did  lawfully  possess  it, 
and  treat  with  him  accordingly. 

Upon  similar  presumptions  all  business  men  deal  with  the  execu- 
tive officers  of  banking,  insurance,  railroad,  manufacturinfi;,  and 
other  corporations,  whose  operations  move  the  vast  and  complicated 
machinery  of  trade  and  commerce.  Their  boards  of  directors  may, 
and  no  doubt  often  do,  adopt  rules  and  regulations  defining  the 
powers  and  duties  of  the  various  officers  through  whose  agency  the 
corporate  powers  and  franchises  are  exercised.  But  such  rules  and 
regulations  are  to  be  found  only  in  the  minutes  of  the  directors' 
proceedings,  or  other  private  records  of  the  corporation.  Thev  are 
not  published,  nor  do  the  public,  with  whom  the  officers  of  the 
corporation  transact  business,  know  or  have  the  means  of  knowing 
what  such  rules  and  regulations  are.  And  it  often  happens — so 
often  as  to  be  the  rule  rather  that  the  exception — that  tue  chief 
officers  of  a  corporation  exercise  a  very  wide  range  of  powers,  vir- 
tually grasping  the  entire  direction  and  control  oi  all  its  operations, 
with  the  tacit  consent  and  approval  of  the  corporation,  though  it 
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has  never,  by  any  direct  vote  or  recorded  act,  defined  the  nature 
or  extent  of  their  authority. 

It  is  therefore  very  difficult,  if  not  impofisible,  for  thoee  having 
dealings  with  corporate  bodice  to  determine,  except  by  circum- 
stances and  inference,  what  authority  such  officers  have,  or,  in  case 
of  litigation,  to  prove  their  authority  b^  positive  evidence.  Ought 
not  the  same  evidence  upon  which  prudent  business  men  ordinarily 
infer  the  existence  of  the  authority,  to  be  satisfactory  to  courts  and 
juries?  And  would  not  the  enforcement  of  more  stringent  rules 
embarrass  and  hinder  the  operations  of  trade  and  commerce,  and 
prove  vexatious  and  injurious  to  the  interests  of  the  corporations 
themselves  ? 

These  considerations  led  the  court  to  the  conclusion  that  defend- 
ant's president  and  mana^r  was  the  officer  who,  in  the  ordiuary 
course  of  business,  would  be  expected  to  possess  authority  to  em- 
ploy the  plaintiff,  and  plaintiff  had  the  right  to  presume  that  the 
officer  was  so  authorizea.  F.  &  M.  Bankt^.  B.  &  D.  Bank,  28  N.  Y. 
425 ;  T.  W.  &  W.  R.  R.  Co.  v.  Rodrigues,  47  111.  188 ;  McKieman 
V.  Leuzen,  50  Cal.  61 ;  Southgate  v.  A.  &  P.  R.  R.  Co.,  61  Mo. 
89 ;  In  re  the  German  M.  Co.,  19  Eng.  L.  &  Eq.  691 ;  Walker  v. 
G.  W.  R  R.  Co.,  2  L-  R.  228;  Field  v.  N.  T.  *?  A.  S.  M.  Co.,  59  • 
N.  Y.  644. 

Further  objection  is  made  to  the  introduction  in  evidence  of  the 
admission  of  the  superintendent,  upon  the  ground  that  it  was  the 
statement  of  a  past  transaction,  and  formed  no  part  of  the  res 
gestsd. 

Plaintiff's  theory  is  that  the  lot  of  wood  of  eighty-five  cords  was 
set  apart  for  the  defendant,  but  that  defendant  had  not  accepted 
it,  and,  therefore,  the  transaction  was  incomplete  and  continuing. 
In  this  view  the  declarations  were  made  in  the  course  of  the  trans- 
action, and  were  admissible.  Objection  is  also  made  that  the  evi- 
dence is  insufficient  to  support  the  verdict.  This  objection  is 
based  upon  the  fact  that  plaintiff  allowed  Paquin  to  deal  with  ih» 
wood  in  such  a  manner  as  to  lead  defendant's  agents  to  believe  he 
owned  it.  This  fact  constitutes  the  estoppel  pleaded  by  defen- 
dant. 

One  hundred  and  sixty  cords  of  wood  were  in  controversy. 
Plaintiff  recovered  judgment  for  the  return  of  ninety-five  cords  of 
wood,  or  the  value  thereof.  There  was  evidence  tending  to  show 
that  plaintiff  was  estopped  from  asserting  ownership  to  the  fifty- 
coi*d  lot ;  that  the  corporation  had  notice  of  plaintiff's  claim  of 
ownership  before  it  accepted  the  eighty-five-cord  lot  The  evi- 
dence upon  these  matters  was  confiictin^.  It  was  the  province  of 
the  jury  to  determine  these  facts.  With  that  determination  we 
can  not  interfere.  If  defendant  had  notice  of  plaintiff's  claim  of 
ownership  before  its  acceptance  of  the  eighty-nve  cords  of  wood, 
plaintiff  was  entitled  to  recover  them  or  their  value.    There  was 
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no  controversy  as  to  the  fact. that  ten  cords  of  other  wood,  belong- 
in^to  the  plaintiff,  had  been  taken  by  defendant. 

There  being  testimony  to  sustain  each  of  these  matters,  it  is  evi- 
dent that  the  evidence  is  not  insufficient  to  sustain  the  verdict. 

The  judgment  and  order  of  the  district  court  are  affirmed. 


Amstein 

Gabdneb. 
(184  ManaehmetU  BeporU^  4.) 


Under  the  Massachusetts  8ts.  of  1875,  c.  77,  1876,  c.  150,  1878,  c.  191, 
1879,  c.  141,  and  1880,  c.  261,  an  action  may  be  maintained  against  the 
manager  of  the  Troy  and  Greenfield  R  R.  and  the  Hoosac  Tunnel,  for  an 
injury  to  property  caused  by  the  defective  construction  of  the  railroad, 
under  such  circumstances  that  an  action  could  have  been  maintained  had 
the  road  been  owned  by  a  corporation  and  not  by  the  Commonwealth,  al- 
though the  defective  construction  was  the  act  of  a  former  manager. 

In  an  action  for  an  injury  to  a  horse  caused  by  the  defective  construction 
of  a  railroad,  the  testimony  of  an  expert  that,  in  his  opinion,  a  cattle-guurd 
or  barrier  was  necessary  at  a  particular  point,  is  incompetent. 

If  a  horse  escapes^from  the  control  of  the  owner^s  agent,  through  his  negli- 
gence, and,  after  running  six  hundred  and  fifty  feet,  enters  upon  the  tracks 
of  a  railroad  corporation  at  a  point  where  there  are  no  barriers,  and,  after 
soing  on  the  tracks  a  distance  of  five  hundred  and  seventy  feet,  is  injured, 
if  the  jury  find  that  the  injury  was  likely  to  happen  as  a  natural  and  probable 
consequence  of  such  negligence,  so  that  the  negligence  might  in  their  judg- 
ment fairly  be  consideredsto  be  a  contributory  cause  of  the  injury,  the  owner 
of  the  horse  is  not  entitled  to  recover. 

Tort  gainst  the  manager  of  the  Troj  &  Greenfield  R.  R. 
and  the  Hoosac  Tunnel,  for  injuries  occasioned  to  the  plaintifPs 
horse  by  falling  into  the  openings  between  the  ties  of  a  bridge  iiji 
Bnckland  over  wln'ch  the  railroad  passed.  After  the  former  de- 
cision, reported  132  Mass.  28,  the  case  was  tried  in  the  Superior 
Court,  before  Knowlton,  J.  The  jury  returned  a  verdict  for  the 
defendant ;  and  the  plaintifE  alleged  exceptions,  which  appear  in 
the  opinion. 

H.  Winn  for  the  plaintiff. 

0.  Delano  for  the  defendant. 

C.  Allen,  J. — The  principal  question  in  this  case-  is,  whether 
an  action  can  be  maintained  against  the  defendant,  as  manager  of 
the  Troy  &  Greenfield  R.  K.  and  the  Hoosac  Tunnel,  to  re- 
cover for  an  injury  which  occurred  in  consequence  of  defective 
construction,  which  was  the  work  of  his  predecessor  in  office ;  or 
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in  coneeqnenoe  of  the  onussion  of  his  predeoesaor  to  build  a  neces- 
sary cattle-enard  or  barrier  to  keep  animals  from  entering  upon 
the  railroaa  and  passing  along  the  track  or  the  lands  on  the  sides 
thereof)  the  presiding  jndee  having  mled  that  the  defendant 
might  be  held  responsible  for  damages  caused  by  the  defective 
oonstmction  of  the  railroad  while  he  was  manager,  but  not  for 
damages  caused  by  such  construction  whicli  was  the  work  of  a 
former  manager.  It  is  contended  by  the  defendant,  that  such 
liability  only  exists  in  any  case  for  negligence  or  default  of  the 
manager  in  reference  to  things  which  he  could  control  without 
going  to  the  Governor  and  Council  for  means  or  authority,  as,  for 
example,  the  selection  and  employment  of  men,  the  management 
of  switches,  etc. ;  and  especially  that  this  action,  if  maintainable 
at  all,  can  only  be  maintained  against  the  former  manager.  But 
an  examination  of  the  statutes  has  satisfied  us  that  neither  of 
these  grounds  of  defence  is  well  founded. 

The  legislation  material  to  be  considered  began  in  1875.  At 
this  time  the  railroad  and  tunnel  were  nearly  ready  to  be  opened 
for  business.     By  the  St.  of  1875,  c.  77,  §  1,  a  manager  was  to  be 

S pointed  ^^  to  take  charge  of  the  Troy  &  Oreenfield  K.  R.  and  the 
[>osac  Tunnel,  and  manage  the  same  in  behalf  of  the  Common- 
wealth." He  was  to  be  removable  at  the  pleasure  of  the  Cover* 
nor  and  Council ;  and,  in  case  of  a  vacancy  from  any  cause,  the 
vacancy  was  to  be  filled  bv  a  new  appointment.  The  manager 
was  to  be  ^^  held  responsible  in  person  and  property,  for  all  dam- 
ages sustained  by  any  person  or  persons  recoverable  by  law  in 
consequence  of  the  mismanagement  of  said  railroad  or  tunnel,  to 
the  same  extent  as  a  railroad  corporation  established  by  this  Com- 
monwealth would  be  liable,"  and  to  be  entitled  to  receive,  from 
the  earnings  of  said  railroad  and  tunnel,  compensation  for  the 
damages  recovered  against  him,  and  costs  incident  thereto.  By 
§  2,  he  was  to  supervise  the  completion  and  arching  of  the  tun- 
nel, "  and  the  renovation  of  the  said  Troy  &  Greenfield  R.  R" 
By  §  3,  the  Governor  and  Council  were  to  have  "the  said  Troy 
&  Greenfield  R.  R.  renovated  and  relocated  as  far  as  they  shaU 
deem  it  advisable,  to  adapt  it  for  the  transmission  of  passengers 
and  freight."  By  §  5,  reasonable  tolls  were  to  be  prescribed  by 
the  Governor  and  Council,  for  the  passage  of  cars  with  freight 
and  passengers,  etc. ;  and,  in  fixing  such  tolls,  "  due  regard  shall 
be  had  ....  to  the  development  of  business,  as  well  as  to  the 
cost  of  said  tunnel."  The  St.  of  1876,  c  150,  §  6,  provided  that 
the  manager,  under  the  direction  of  the  Governor  and  Council 
and  with  their  approval,  "shall  have  and  exercise  the  power  and 
authority  conferred  upon  railroad  corporations  by  the  general  rail- 
road act"  of  1874,  for  the  purposes  expressed  in  said  act  and  a 
preceding  one,  viz.  in  renovating  and  relocating  the  road.  Under 
the  St  of  1878,  c.  191,  §  1,  whenever  judgment  is  recovered  in 
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an  action  for  damages  gainst  the  manager,  under  or  by  virtue  of 
the  provisionfl  of  tne  St.  of  1875,  c.  VY,  ^^no  execution  therefor 
8haU  be  iasued  against  the  peraon  or  property  of  the  said  manager, 
but  said  judgment  shall  be  paid  out  of  the  earnings  of  the  road, 
in  the  hands  of  the  treasurer"  thereof;  '^and  the  manager  shall  be 
entitled  to  retain  from  the  earnings  of  said  road  such  sums  as  will 
be  sufficient  to  pay  and  satisfy  such  judgment."  By  the  8t.  of 
1879,  c.  141,  §  1,  it  was  provided  that  the  treasurer  of  the  railroad 
company  should  every  month  or  of tener  pay  to  the  treasurer  of 
ti^e  Commonwealth  all  moneys  received  on  account  of  said  railroad 
and  tunnel,  and  should  every  month  deliver  to  the  auditor  of  the 
Commonwealth  bills  of  all  dues  that  might  have  become  payable 
on  account  of  said  railroad  and  "tunnel ;  and,  when  allowed,  the 
amounts  of  such  bills  might  be  paid  upon  the  warrants  of  the 
Governor  and  Council.  Sy  §  2,  the  manager  was  required  to 
make  a  report  to  the  Legislature  annually  of  his  doin^,  and  of  the 
earnings  and  expenses  of  said  railroad  and  tunnel,  with  a  detailed 
estimate  of  all  sums  to  be  required  for  the  year  next  ensuing. 
The  St.  of  1880,  c.  261,  §  1,  provided  that  the  tolls  fixed  under 
the  St.  of  1875,  c.  77,  might  be  a  proportionate  part  of  the  gross 
receipts  of  the  railroad  corporation  using  said  railroad  and  tunnel ; 
and  §  8  authorized  the  mana^r,  by  direction  of  the  Governor  and 
Council,  to  make  contracts  with  connecting  railroads  for  the  pur- 
pose of  constituting  through  lines,  and,  in  making  such  contracts, 
to  agree  to  accept  a  pro  rata  of  the  through  rates  upon  freight  and 
passengers  via  such  through  lines. 

Such  was  the  state  of  the  legislation  at  the  time  when  the  acci- 
dent happened  which  is  the  suDJect  of  the  present  action ;  and  the 
auestion  to  be  determined  is  a  question  of  the  true  construction  of 
le  statutes.  It  is  ursed,  in  behalf  of  the  defendant,  that  the 
Commonwealth  cannot  be  impleaded  in  its  own  courts,  except  by 
its  own  consent,  clearly  manifested  by  an  act  of  the  Legislature. 
But,  without  now  considering  how  far  this  doctrine  is  applicable 
to  its  agents  and  servants,  we  are  of  the  opinion  that  the  Le^sla- 
ture  intended  to  give  its  consent  that  the  manager  of  its  railroad 
mi^ht  be  sued  in  cases  like  the  present.  In  undertaking  the  ope- 
ration of  the  railroad,  it  is  reasonable  to  think  that  the  same  re- 
sponsibilities were  intended  to  be  assumed  as  ordinary  railroad 
corporations  are  obliged  to  assume.  The  first  section  of  the  St.  of 
1875,  c.  77,  recognizes  and  declares  this  intention.  The  Legisla- 
ture might  well  deem  it  a  narrow  policy  for  the  State  to  undertake 
such  management,  without  making  adequate  provision  for  meeting 
the  ordinary  responsibilities  which  are  incident  to  this  kind  of 
business.  Many  of  these  are  imposed  by  the  common  law  on  all 
common  carriers  of  passengers  and  goods.  Their  expediency  and 
wisdom  have  been  recognized  by  the  Legislature.  The  State, 
while  holding  all  other  and  competing  lines  to  a  full  measure  of 
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common  law  and  statutory  responBibility,  might  well  hesitate  to 
say  to  the  public,  "  We  iuv^ite  jour  patronage  for  this  line,  bat  do 
not  intend  to  furnish  the  same  remedies,  in  case  of  loss  or  injuiy, 
as  other  lines  are  subject  to."  Such  a  course  might  well  be 
thought,  on  the  one  hand,  to  take  an  unfair  advantage  of  other 
railroads,  and,  ou  the  otlier  hand,  to  injure  its  prospect  of 
ultimate  success,  and  hinder  or  defeat  the  development  of  its  bosir 
nesB.  No  sanction  Id  to  be  found  in  the  statutes  for  such  a  view. 
It  is  nowhere  provided  that  the  rates  of  carriage,  for  passengers  or 
freight,  shall  be  less,  in  consequence  of  the  more  limited  responsi- 
bilitj  or  less  perfect  remedies  which  will  exist  in  case  of  loss.  On 
the  contrary,  there  are  special  and  numerous  provisions  looking  to 
a  different  result.  The  road  is  to  receive  its  full  pro  rata  prop(»^ 
tion  of  through  i*ates.  If  it  could  be  supposed  that,  on  merely 
business  grouilds,  it  was  found  expedient  to  put  this  road  on  a 
different  tooting  from  ordinary  railroads  in  respect  to  liability  for 
losses  or  injuries,  it  is  reasonable  to  think  that  full  and  plain  words 
to  express  that  intention  would  be  found  in  the  statutes. 

It  IS  urged  upon  our  attention,  that  the  manager  has  not  the 
power  to  expend  money  on  works  of  construction  until  appropria- 
tions are  made  for  the  purpose,  and  then  only  imder  direction  of 
the  Governor  and  Council.  Conceding  the  point,  what  follows! 
Does  it  follow,  if  insufficient  appropriations  are  made  to  keep  the 
road  in  proper  order,  and  to  erect  suitable  cattle-guards  ana  bar- 
riers, and  if,  by  reason  thereof,  animals  come  upon  the  track,  or 
persons  are  run  over,  or  trains  are  thrown  from  tne  track,  or  losses 
or  injuries  of  any  kind  occur,  that  there  is  no  responsibility  on  the 
part  of  any  one  therefor  i  We  think  not  It  is  su^ested  that 
there  may  be  an  application  to  the  Legislature  for  relie^L  But  this 
is  not  a  legal  remedy.  Such  an  application  is  not  made  under  any 
provisions  of  law,  and  its  reception  and  the  action  to  be  taken 
upo;i  it  do  not  depend  upon  any  rules  of  law,»but  upon  the  judg- 
ment, wisdom  or  favor  of  the  Legislature  itself. 

We  are  also  of  the  opinion  that  it  was  the  intention  of  the  Leg* 
islature  to  give  this  remedy,  in  cases  where  it  properly  exists  at 
all,  by  an  action  brought  against  the  manager  who  fills  that  posi- 
tion at  the  time  when  the  remedy  is  sought ;  and  that  it  is  not 
limited  to  the  particular  manager  through  whose  negligence  or  de* 
fault  the  cause  of  action  arose.  Otherwise,  a  manager  would  be 
liable  to  be  sued  long  after  his  retirement  from  office,  when  his 
official  relations  with  the  Commonwealth  have  ceased,  and  when 
he  has  no  lon^r  any  interest  or  duty  in  relation  to  the  defence  of 
the  action.  It  is  not  to  be  supposed  that  the  Legislature  would 
deem  it  expedient  to  entrust  the  mterests  of  the  Commonwealth  to 
the  care  of  a  retired  official,  who  might  by  possibility  have  been 
removed  for  cause,  or  have  entered  the  service  of  a  competing  line 
or  of  an  employer  having  an  adverse  interest. 
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A  like  resalt  is  reached  from  a  conBideration  of  the  relations  of 
the  Commouwealth,  as  an  owner  of  a  railroad,  toward  the  public 
whose  patronage  it  invites.  The  manager  is  in  the  nature  oi  a  sole 
or  quasi  sole  corporation.  Otherwise  the  remedy  provided  for  any 
party  aggrieved  would  be  very  imperfect.  The  original  construc- 
tion, or  repairs  and  improvements,  may  be  begun  by  one  manager 
and  finished  by  another.  An  investi^tion  may  be  needed  to  de- 
termine whether  work,  clearly  insumcient  or  defective,  was  done 
nnder  one  manager  or  another.  There  might  also  be  a  concurring 
negli^nce  of  two  or  more  successive  managers.  Work  or  safe- 
guards, originally  sufficient,  may  become  insufficient,  either 
through  natural  decay  or  wear,  or  through  the  increase  of  business 
or  population.  The  State  cannot  itself  be  sued,  and  did  not  in- 
tend to  allow  an  action  to  be  brought  directly  against  itself. 
Nevertheless,  it  was  to  engage  in  the  business  of  operating  a  rail- 
road, through  an  officer  calkd  the  manager,  whose  office  was  de- 
signed to  be  permanent.  One  manager  might  die,  resign  or  be  re- 
moved. The  individual  might  change ;  but  the  office  was  to  be 
permanent.  To  the  public,  the  manager  was  put  forward  as  the 
representative  of  the  authority  which  owns  the  railroad.  A  liabil«. 
ity  was  imposed  on  him  by  statute.  In  form,  this  was  at  the  out- 
set personal.  In  substance  and  effect,  it  was  official  And,  since 
the  passa^  of  the  St.  of  1878,  the  liability  of  his  person  and  prop- 
erty is  taxen  away.  He  is  merely  left  as  the  person  to  be  named 
as  defendant  in  the  suit,  and  charged  with  the  duty  of  defending 
it;  but  with  no  personal  responsibility  for  the  payment  of  the 
judgment,  and  indeed,  since  tne  passa^  of  the  ^t.  of  1879,  vrith 
no  power  even  to  retain  the  earnings  oi  the  railroad  for  the  pur- 
pose of  satisfying  it. 

The  next  question  is  whether  it  was  competent  for  the  plaintiff 
to  introduce  the  testimony  of  an  expert  to  show  his  opinion  that  a 
cattle-guard  or  barrier  was  necessary  at  a  particular  point.  Such 
testimony  was  incompetent.  The  question  involved  a  considera- 
tion of  the  amount  of  travel  on  the  highway,  and  other  things, 
suitable  to  be  judged  of  by  the  jury.  Muwaukee  &  St.  Paul  ]^. 
V.  Kellogg,  94  U.  S.  469 ;  Nowell  v.  Wright,  8  AUen,  166 ;  Hill 
V.  Portland  &  Rochester  R  R.,  56  Maine,  438. 

The  instruction  of  the  judge,  as  to  the  statutory  dut^  of  main- 
taining a  fence  or  barrier  at  the  place  where  the  plaintiff's  horse 
entered  upon  the  railroad,  as  modified,  was  in  coniormity  to  what 
the  plaintiff  now  contends  is  the  true  construction  of  the  statute; 
but  the  plaintiff  insists  that  the  jury  were  nevertheless  misled  by 
the  instruction,  as  originally  given  as  follows :  ^'  If  the  place  where 
the  horse  entered  on  the  railroad  was  a  part  of  the  yard  and 

f  rounds  used  for  shifting  trains  in  connection  with  the  ohelbume 
alls  station,  or  was  within  the  highways  or  approaches  entering 
\ipon  or  crossing  said  yard  and  grounds^  tne  statute  relating  to  fences 
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and  banrien  does  not  ^pply*"  Upon  objection  being  made  by  tlie 
plaintiff,  the  jndce  mooined  the  inatraction  by  inatmcting  the 
jury  that,  if  they  loond  the  phice  such  as  descnbed,  diere  was  no 
statute  which  abeolntely  requires  the  erection  of  a  fence  or  banier 
there,  but  it  was  for  them  to  determine  whether  the  erecti(m 
thereof  was  necessary  and  practicable.  Since  a  new  trial  must  be 
granted  on  other  grounds,  it  is  unnecessary  to  consider  this  ground 
of  exception. 

The  instruction  that,  ^^  if  the  plaintifPs  son  was  negligent  in  not 
keeping  a  firm  hold  on  the  halter,  and  this  negligence  was  partly 
the  cause  of,  and  contributed  to,  the  accident,  we  plaintifi  cannot 
recover,"  was  right,  so  far  as  it  went  The  plamtifE,  however, 
ui^es  upon  us  that  the  all^;ed  negligence  of  bis  a^nt  was  too  re- 
mote to  be  properly  considered  as  contributing  to  tlie  injury  to  his 
horse.  But  no  instruction  upon  this  aspect  of  the  question  appears 
to  have  been  asked  for.  If,  through  the  negligence  of  the  phdn- 
tifiPs  agent,  his  horse  got  away,  and  ran,  and  was  injured  at  the 
distance  and  place  shown  by  the  plan  which  was  put  m  ^dence, 
and  if  it  was  found  by  tne  jury  that  the  injury  was  ukely  to 
happen  as  a  natural  and  probable  consequence  of  such  negligence, 
so  uiat  the  negligence  might  in  their  judgment  fairly  be  consid- 
ered to  be  a  contributory  cause  of  the  injury,  the  plaintifi  was  not 
entitled  to  recover.  It  is  not  a  case  where,  on  the  facts  reported, 
the  court  can  say,  as  matter  of  law,  that  the  negligence  was  too  re- 
mote. McDonald  v.  Snellin^,  14  Allen,  290,  296 ;  Milwaukee  & 
St.  Paul  Rv.  V.  Kellogg,  94  U.  S.  474.  Even  on  the  doctrine  of 
Marble  v.  Worcester,  4  Gray,  895^  cited  by  the  plaintiff,  the  negli- 
gence would  not  be  too  remote.  In  that  case,  a  controlling  con- 
sideration was,  that  the  plaintiff  was  a  stranger  to  all  connection 
with  the  horse ;  and  it  was  expressly  said  that  the  mere  distance  of 
place  between  the  existence  oi  the  defect  and  the  damage  might 
not  be  sufficient  to  prevent  a  plaintiff  from  recovering. 

Exceptions  sustained. 

Analoaous  Cateti — ^As  bearing  upon  the  subject  of  the  liability  of  ihe 
nuuiager  in  this  case,  we  refer  our  readers  to  Rogers  e.  Mobile  &  Ohio  B-  B. 
Co.,  and  note,  with  cases  cited,  13  Am.  &  Eng.  K.  R  Cas.  44$. 

As  to  the  other  question  in  the  case,  see  Savage  «•  Chicago,  IL  ^  St  P. 
A.  Co^  18  Am.  &  Sng.  B.  B.  Cas.  666. 
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Falkineb 

V. 

Gbaud  JuNcrnoN  Bt.  Oo. 

(4  Ontario  Beporti,  Oh.  IHv.y  850.) 

Where  the  directors  of  a  railway  company  passed  a  by-law  enacting  that 
the  salary  of  the  plaintifE,  as  solicitor  of  the  company,  should  be  fixed  at 
$1000  per  annum,  which  by-law  was  afterwards,  at  a  meeting  of.  shareholders, 
repealed: 

HMy  that  the  by-law  was  within  the  competence  of  the  directors,  under 
O.  8. 0.  cIl  66,  sec.  47,  and  the  shareholders  could  not  undo  the  arrange- 
ment in  respect  of  past  services  of  the  solicitor  received  by  them. 

Without  express  power  it  is  the  rieht  of  the  directors  of  a  railway  com- 
pany to  appoint  necessary  officers  and  agents  of  the  company,  and  to  pro- 
vide for  the  manner  of  their  payment. 

Tlie  agreement  to  pay  a  solicitor  a  fixed  sum  as  a  yearly  salary  in  lieu  of 
paying  items  in  detail  is  neither  illegal  nor  unusual,  whether  it  provides  for 
the  past  or  the  future. 

This  was  an  action  brought  by  Nathaniel  Baldwin  FalMner 
against  the  Grand  Junction  By.  Co.,  claiming  a  sum  of 
$5781.47  for  bis  services  as  solicitor.  In  bis  statement  of  claim 
he  alleged  that  by  .44  Yic.  ch.  64,  O.,  it  was  enacted  that  a  certain 
deed  of  amal^mation  of  the  Grand  Junction  By.  Co.  and  the 
Belleville  &  Korth  Hastings  By.  Co.  should  be,  and  it  was,  de- 
clared le^  and  valid,  and  the  two  companies  were  amalga- 
mated and  united  under  the  name  of  the  Grand  Junction  Bv.  Co. 
on  the  terms  and  subject  to.  the  provisions  and  conditions  m  the 
said  deed  contained ;  that  previously  to  the  said  amalg^amation  he 
had  been  appointed  and  had  acted  as  the  solicitor  oi  the  Belle- 
ville &  North  Hastings  By.  Co. ;  that  he  was  appointed  such 
solicitor  on  August  12th,  1874,  by  the  board  of  provisional  di- 
rectors, but  without  any  fixed  salary  being  named,  and  he  served 
as  such  solicitor  from  the  said  date  till  November  12th,  1878; 
that  on  January  2d,  1878,  a  by-law  was  duly  passed  and  enacted 
by  the  said  Belleville  &  North  Hastings  By.  Co.  as  follows : 

"  Whereas,  at  a  meeting  of  the  board  of  provisional  directors  of 
the  Belleville  &  North  Hastings  B^.  held  on  Au^st  12th,  1874, 
N.  B.  Falkiner  was  appointed  solicitor  of  the  said  Belleville  & 
North  Hastings  By.  Co.,  and  whereas  he  has  acted  as  such  ever 
since,  and  no  salary  or  remuneration  having  been  fixed,  be  it 
therefore,  and  it  is  hereby,  enacted  by  the  board  of  directors  of  the 
Belleville  &  North  Hastings  Bv.  Co.,  that  his  salaij  as  such  be 
and  is  hereby  fixed  at  the  rate  of  $1000  per  annum  nx>m  the  date 
of  appointment,  in  quarterly  instalments. 

Tne  plaintift  went  on  to  allege  that  his  services  were  worth 
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mach  more  than  $1000  per  annum,  and  that  he  was  entitled  to 
that  snm  at  least  as  a  proper  remaneration  for  his  services  as  sndi 
solicitor,  and  that  he  was  entitled  to  be  paid  at  that  ratie  for  the 
services  he  so  rendered ;  that  by  virtue  of  the  amalgamation  of  the 
two  companies  the  Grand  Junction  Ry.  Co.  was  the  successor  and 
entitled  to  stand  in  tlie  place  of  the  loelleville  &  North  Hastings 
By.  Co.,  and  was  subject  to  the  liability  and  bound  to  fulfil  the 
contracts  entered  into  by  the  said  Belleville  &  North  Hastings 
By.  Co. ;  and  he  claimed  that  the  said  Grand  Junction  By.  Co.,  the 
defendants,  wera  bound  to  pay  the  same  ;  'that  before  the  amalga- 
mation aforesaid  he  paid  tor  the  said  Belleville  &  North  Hast- 
ings By.  Co.  and  at  tneir  request  the  sum  of  $182.55,  expenses  of 
a  certain  Act  of  the  Ontario  Xegislatnre  in  regaitl  to  the  said  com- 
pany, that  is  to  say,  to  the  clerK  of  the  said  Legislature  the  sum 
of  $100,  the  sum  of  $27  travelling  and  other  expenses,  and  $5.55 
to  the-  Ontario  Gtizette  for  printmg,  which  sum  of  $132.55  had 
not  been  repaid  ;  and  he  claimed  damages  to  the  amount  of 
$5781.47  for  his  services  aforesaid  and  said  money  paid  and 
interest  thereon  from  February  28th,  1882,  costs  of  action  and 
general  relief. 

By  their  statement  of  defence  the  defendants  admitted  that  the 
plaintifE  acted  as  solicitor  for  the  Belleville  &  North  Hastings 
By.  Co.  in  certain  matters,  but  submitted  that  he  was  only  en- 
titled to  be  paid  at  the  usual  rate,  and  subject  to  taxation  by  the 
proper  ofScer  for  such  services  as  he  i-endered  to  the  company,  and 
stated  that  he  had  not  rendered  any  detailed  bill  with  Gates  and 
items  of  his  charges  for  such  services,  according  to  the  statute  in 
that  behalf,  one  month  before  the  commencenient  of  this  suit,  and 
could  not  recover  any  part  of  his  claim  for  the  aforesaid  reason. 

They  also  alleged  that  no  such  by-law  as  alleged  in  the  plaintifPs 
statement  of  claim  was  duly  passed,  and  denied  the  power  and 
authority  of  the  board  of  directors  of  the  said  company  to  bind 
the  company  by  any  such  by-law ;  that  the  said  by-law  was  not 
duly  passed  in  accordance  with  the  statutes  and  by-laws  affecting 
the  said  company,  and  was  passed  by  fraud  and  colhision  between 
the  plaintiff  and  one  Lloyd  and  others,  then  wrongfully  assuming 
to  be  directors ;  that  the  said  alleged  by-law  was  afterwards  at  a 
meeting  of  the  board  of  directors,  and  also  at  a  meeting  of  the 
shareholders,  repealed,  anhull^,  and  declared  to  be  of  no  force  or 
effect ;  and  they  also  denied  that  the  plaintiff  paid  at  the  request 
of  the  company  the  sum  of  $132.55,  as  alleged  by  him. 

The  rest  of  the  facts  of  the  case  sufficiently  appear  in  the  judg- 
ment. 

The  action  was  tried  at  Kingston,  on  May  28th,  1888,  before 
Boyd,  C. 

A.  B.  Dougall,  Q.  0.,  and  W.  Oassels  for  the  plaintiff.  ' 

^ector  Cameron,  Q.  C,  for  the  defendants. 
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Boyd,  C— =-There  is  no  OToniid  for  impeaching  the  legality  of 
the  by-law  on  which  the  plaintiff  relies,  in  respect  of  any  irregu- 
larity or  collusion  as  set  up  in  the  defence.  The  by-law  was 
within  the  competence  of  the  directors  (C.  S.  C.  ch.  66,  sec  47) ; 
it  formally  ratined  the  appointment  of  the  plaintiff  as  solicitor  of 
the  company,  and  provided  for  his  compensation  at  the  rate  of 
$1000  per  year,  from  August  12th,  1874.  This  by-law,  passed  on 
January  Sd,  1875,  was  repealed  at  a  meeting  of  the  shareholders 
held  on  October  1st,  1878. 

It  was  understood  from  the  first  that  the  plaintiff  should  be 
paid,  not  on  the  footing  of  detailed  services  to  be  set  forth  in  a 
Dill  of  items,  but  by  wav  of  a  fixed  sum  to  be  determined  at  a  sub- 
sequent period.  The  oy-law  represents  the  fulfilment  of  that 
understanding,  and  it  was  intended  to  provide  for  a  fair  remunera- 
tion (though  Tower  than  the  ordinary  allowance)  for  the  services  he 
rendered.  There  is  no  reason,  considering  aD  the  evidence,  for 
not  awarding  him  compensation  on  the  ^ting  of  this  by-law, 
unless  there  is  some  legal  obstacle.  Two  difficulties  are  urged  by 
tiie  defendants :  first,  mat  the  by-law  being  repealed  bv  the  share- 
holders was  as  if  it  never  had  been ;  and  second,  that  the  directors 
had  no  power  to  fix  for  the  future  as  well  as  for  the  past. 

As  to  the  first,  I  find  no.  provision  in  the  charter  of  this  company 
giving  the  shareholders  sucn  a  power  as  is  claimed.  Without  ex- 
press power  it  is  the  right  of  the  directors  to  appoint  necessary 
officers  and  agents  of  the  company,  and  to  proviae  for  their  man- 
ner of  payment.  It  is  not  competent  for  the  shareholders,  having 
received  the  benefit  of  the  services  of  the  solicitor,  to  undo  the 
arrangement  by  which  he  is  to  be  paid  and  leave  the  matter  all  at 
large.'  By  the  action  of  the  directors,  the  solicitor  took  no  steps 
to  preserve  the  details  of  what  he  did,  and  is  not  therefore  in  a 
position  to  render  a  bill  of  costs  with  detailed  items.  It  was  never 
contemplated  that  he  should  do  this ;  and  it  would  be  unfair  now 
to  place  him  at  the  mercv  of  the  successors  of  the  company  who 
have  had  the  benefit  of  his  services.  The  repeal  of  the  by-law 
can,  in  my  opinion,  affect  only  the  future  and  not  the  past,  and  it 
is  the  measure  of  the  value  of  his  services  during  its  currency. 
Bill  V.  Darenth  Valley  Ry.  Co.,  1  H.  &  N.  306. 

The  agreement  to  pay  the  solicitor  a  fixed  sum  as  a  yearly  sal* 
aiT,  in  lieu  of  paying  items  in  detail,  is  neither  illegal  nor  unusual, 
whether  it  provides  for  the  past  or  the  future.  Jarvis  v.  Great 
Western  Ry.  Co.,  8  0.  P.  280 ;  Raymond  v.  Lakeman,  34  Beav. 
684 ;  Galloway  v.  Corporation  of  London,  L.  R.  4  Eq.  70.  Here 
the  directors  were  not  in  the  dark  as  to  the  nature  or  value  of  the 
services  rendered  and  to  be  rendered ;  with  a  full  knowledge  of  all 
that  could  guide  them  in  properly  appraising  the  value  of  what 
was  furnished,  they  fix  the  amount,  and  I  see  no  ground  lor  dis- 
torbing  what  they  have  done. 
16  A.  ^k  £.  R.  Caa.— 88 
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No  contention  was  made  that  the  plaintifi  was  not  entitled  to 
recover  for  the  $100  paid  to  the  clerk  of  the  Ontario  L^iBlaturey 
and  it  should  be  allowed.  Credit  must  be  given  for  the  ^00  paid 
to  the  plaintiff  on  account  of  bis  salary  bv  Mr.  LlOTd  (which  he  sajri 
was  afterwards  borrowed  from  him  by  Mr.  JUlovd)  if  this  is 
insisted  on  ;  but  in  this  event  I  think  the  plaintiff  should  have  the 
account  taken  against  the  defendants,  with  interest  from  the  date 
of  the  first  payment,  under  the  by-law.  He  is  also  entitled  to  hi^ 
costs  of  suit. 

See  Western  Bank  v.  Gilstrap,  46  Mo.  419. 


Rambat 

V. 

Midland  Bt.  Oo. 


A  station  agent  of  a  railway  company  is  an  officer  examinable  under  Ber. 
Stat.  Ontario,  eh.  50,  sec.  156,  as  to  matters  in  question  in  an  action  brought 
against  the  company. 

This  was  an  appeal  from  an  order  of  the  Master  in  ChambeiB 
directing  the  station  master  of  the  defendants  at  Orillia  to  be  ex- 
amined as  an  officer  of  the  corporation  under  section  156  of  the 
C.  L.  P.  Act,  Rev.  Stat,  of  Ontario,  ch.  60. 

Aylesworth  supported  the  appeaL 

Olement  showed  cause. 


Wilson,  C.  J. — ^The  superintendent  of  the  defendants' 
says  he  has  the  supervision  of  station  agents  in  his  division.  The 
duties  of  such  agents  are  to  sell  tickets  and  receive  payment  for 
them,  to  receive  freight  for  shipment,  and  to  deliver  ireiffht  arriv- 
ing at  the  station  for  delivery,  and  to  receive  payment  for  it;  to 
take  charge  of  the  servants  about  the  station ;  such  an  Agent  is 
also  subordinate  to  and  under  the  orders  and  subject  to  the  in- 
structions of  the  general  superintendent,  and  also  subordinate  to 
and  under  the  orders  and  instructions  of  the  head  of  the  traffic  de- 
partment. He  has  no  ori^nal  jurisdiction  of  his  own,  and  he  is 
not  appointed  by  the  board  but  by  the  deponent  as  superintendent 
of  the  line.  His  duties  are  those  of  a  clerk  or  employee  acting 
under  the  orders  of  the  superintendent,  and  that  Mr.  Geddes,  who 
is  sought  to  be  examined,  liolds  the  position  of  station  agent  and 
no  other  position  on  the  line.  In  answer  it  is  said  the  contract 
on  which  this  action  is  brought  was  signed  by  the  said  Geddes,  as 
the  deponent,  one  of  the  plaintiff's  solicitor,  believes. 

The  statute  provides  that  in  the  case  of  a  body  corporate  ^'any 
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of  the  officers  of  such  body  corporate  tonching  the  matters  in  ques- 
tion in  the  action"  may  be  examined^  and  ^^  when  the  officer  of  a 
body  corporate  has  been  so  examined  *  *  such  body  corporate 
shaU  be  deemed  to  be  fully  represented  by  such  officer. 

In  Dalziel  v.  Grand  Trunk  By.  Co.,  6  P.  R.  307,  the  Master 
in  Chambei'S  said :  '^  The  tie  inspector  is  not  immediately  respon- 
sible to  the  directors,  and  is  not,  I  think,  ^  an  officer '  within  the 
meaning  of  the  Act."  *  And  on  appeal,  Harrison,  C.  J.,  supported 
the  decision  of  the  Master. 

It  is  difficult  to  say  precisely  who  is  an  officer  and  who  is  not  an 
officer  of  a  body  corporate  under  the  general  words  of  the  statute, 
"  any  of  the  officers  of  such  body  corporate,"  and  who  may,  for 
the  purposes  of  such  examination  ^'  be  deemed  fully  to  represent 
such  body  corporate." 

The  expression  '^  any  of  the  officers"  must  mean,  I  think,  others 
besides  the  highest  governing  body,  such  as  the  president  and 
directors.  They  make  all  appointments  to  office,  and  are  elected 
by  the  shai*eholders  for  that  purpose. 

The  general  manager  of  the  body  corporate  must  be  an  officer 
who  is  examinable,  because  he  is  appointed  by  the  board  to  con- 
duct the  whole  business  of  the  company.  The  shareholders  can- 
not, of  course,  attend  to  such  matters,  nor  can  the  directors,  and 
if  diey  could  attend  to  them  they  would  not  probably  have  the 
ability  or  Qualification  to  manage  them.  They  therefore  have 
their  general  manager  or  some  such  person,  by  whatever  name  he 
may  be  called,  who  is  their  chief  executive  officer.  He  cannot, 
however,  do  everything  himself.  The  business  of  the  company 
must  therefore  necessarily  be  subdivided  among  others,  such  as 
the  Chief  Engineer,  the  Chief  Superintendent  of  freight,  and  the 
like.  Each  department  for  the  transaction  of  the  busmess  of  the 
company  becomes  a  distinct  subdivision  for  the  transaction  of  the 
particular  business  of  that  department. 

What  these  subdivisions  are  I  do  not  pretend  to  say,  for  I  have 
no  knowledge  of  or  information  on  the  subject.  There  may  be  a 
department  specially  devoted  to  passenger  traffic,  to  baggage,  to 
the  purchase  of  supplies,  to  the  intemai  police  of  the  company, 
and  perhaps  for  other  purposes,  and  in  such  case  I  should  say  the 
head  of  that  department,  however  he  was  appointed,  was  an  officer 
of  the  companpr,  and  could  represent  the  body  corporate  on  and  for 
the  purpose  of  his  examination. 

Now  the  superintendent  of  freight,  or  the  heads  of  the  other 
departments,  such  as  I  have  stated,  if  there  are  such  departments^ 
may  not  be  able  to  manage  personally  the  whole  of  the  work 
committed  to  their  supervision,  and  they  may,  of  course  with 
the  knowledge  and  consent  of  the  chief  governing  body,  or 
of  the  general  manager,  subdivide  their  respective  departments  by 
having  freight,  passenger  traffic,  and  the  like,  controlled  at  certain 
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oonyenient  places  along  the  line  byrepreeentativee  or  agent8|Or  by 
whatever  other  name  they  may  be  called,  snch  persons  acting  in 
their  respective  subdivisions  with  the  like  powers  as  their  saperi* 
ore  in  the  like  larser  departments  under  their  controL 

The  chief  subdivisions  of  the  general  bosiness  of  the  railway 
are,  I  should  say  from  such  general  knowledge  as  people  have  of 
snch  matters,  the  stations  along  the  line,  and  theperson  in  charge 
of  a  station  is  the  superior  agent,  manager  or  officer,  or  by  what- 
ever other  name  he  is  called,  in  his  own  department.  Efe  is,  in 
fact,  as  he  is  usually  called,  ^'  the  station  master."  He  is  of  course 
subject  to  the  orders  and  instructions  of  his  superiors;  and  al- 
though he  may  not,  according  to  the  routine  in  snch  cases,  report 
to  the  general  manager  or  to  the  directors,  it  is  certain  he  would 
be  bound  to  report  to  them  if  called  upon  by  them  to  do  so,  and  it 
is  certain  if  he  refused  to  do  so,  the  directors  or  manager  could 
dismiss  him. 

I  do  not  know  who  selects  or  locates  the  stations — ^I  should  say 
it  was  not  done  by  the  directors — but  when  selected  they  are  the 
stations  of  the  company :  nor  do  I  know,  nor  do  I  think  it  of  much 
consequence  I  should  know,  who  appoints  the  station  agent  or 
station  master :  but  I  do  know  when  ne  is  appointed,  whether  by 
the  directors,  or  by  the  ironeral  manager,  or  by  the  superintendent 
of  the  particular  part  of  the  Une,  he  does  become  the  agent  and 
employee  of  the  company  and  is  the  officer  of  the  company  in  his 
own  department,  and  as  such  he  is  examinable  under  the  statute, 
and  can  and  may  represent  the  body  corporate  on  and  for  the  pur- 
poses of  his  examination. 

The  statute  should,  I  think,  receive  a  liberal  construction,  for 
the  knowledge  of  the  business  and  affairs  is  and  can  only  be  in 
the  agents  and  officers  of  the  company  who  transact  it. 

How  far  the  word  officer  may  be  carried  I  do  not  now  consider; 
but  I  have  no  hesitation  in  saying  that  an  office  or  agency  estab- 
lished by  or  for  the  company  at  these  stations,  and  a  person  ap- 
pointed by  or  for  the  company  to  manage  and  carry  on  its  affairSi 
of  the  important  and  diversined  nature  of  which  they  consist  at 
these  stations,  and  possessing  and  exercising  the  extensive  powers 
with  which  he  is  and  must  be  entrusted  to  enable  him  to  discharge 
his  duties  towards  the  company,  do  constitute  such  a  person  an 
officer  of  the  company  within  the  meaning  of  the  statute. 

The  station  is  like  to  the  branch  or  bank  agencies  spread  over 
the  country,  and  I  should  be  surprised  to  hear  it  arguea  that  such 
local  bank  agent  was  not  an  officer  of  the  bank. 

In  this  case,  too,  it  is  said  the  station  master  actuaUy  executed 
the  contract  upon  which  the  action  is  brought 

I  affirm  the  decision  of  the  Master  in  Quonbers,  and  dischaige 
the  appeal,  with  costs. 
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TsBBE  Hautk  ahd  Indiahafolib  Bt.  Oo. 

V. 

Stbublb. 

{Adoanee  Ckue^  United  BUOa  Supreme  OaurL    IfovenUfer  d6, 1888.) 

A.  agreed  with  the  railway  company  defendant  to  conBtruct  and  maintain 
stock-yards  and  feedinff-pens,  and  to  load,  keep,  and  unload  cattle  in  course 
of  transportation  over  defendant's  road  at  a  fixed  rate,  and  also  to  collect  for 
the  company  all  its  freight  and  charges  for  cattle,  and  to  pay  over  the  same 
to  it.  In  consideration  of  the  premises  the  company  agreed  '*  to  send  idl 
live-stock  coming  to  East  St.  Louis  over  its  road  to  A.'s  yard,  except  such  as 
may  be  specially  ordered  otherwise  by  shippers  or  owners,  .  .  .  and  to  give 
A.  the  loading  of  all  live-stock  which  may  be  transported  over  its  road  from 
that  city,"  for  which  services  A.  was  to  receive  certain  sums.  Other  stock- 
yards being  subsequently  constructed,  the  company  defendant  took  from  said 
yards  certain  cattle  for  transportation  which  had  not  been  specially  ordered 
there  by  their  owners,  and  which  could  have  been  directed  by  the  defendant 
to  A.'s  yards  had  they  made  any  or  proper  effort  to  do  so. 

Ssld,  that  the  company  defendant  had  broken  its  contract  and  was  re- 
sponsible in  damages. 

EM,  further,  thst  evidence  of  the  number  of  cars  loaded  by  defendant 
and  taken  from  the  other  yards  was  admissible  as  fixing  the  measure  of 
damaires. 

The  refusal  of  the  court  below  to  grant  a  new  trial  is  not  reviewable  on 
error. 

Iir  Error  to  the  Circnit  Conrt  of  the  United  States  for  the 
Eartern  District  of  Missouri. 

Jo!m  G.  Williams  for  plaintiff  in  error. 
Jeff.  Chandler  for  defendant  in  error. 

Haslak,  J. — This  action  was  brought  bj  Struble,  the  defendant 
in  error,  to  recover  damages  for  an  alleged  breach  of  a  written 
contract  entered  into  between  him  and  the  Terre  Haute  &  Indianap- 
olis R.  R.  Co.  A  verdict  and  judgment  were  rendered  in  favor  of 
plaintiff  for  the  sum  of  $10,440.  The  defendant  moved  for  a  new 
trial  and  in  arrest  of  judgment,  and  both  motions  having  been 
denied,  the  case  has  been  brought  here  for  review. 

By  the  contract  in  question,  Struble  obligated  himself  to  build 
and  Keep  in  good  order,  on  his  leased  grounds  in  East  St.  Louis, 
Illinois,  all  necessary  stock-yards  and  feeding-pens  suitable  for  the 
reception,  feeding,  handling,  loading,  and  unloading  of  liye-stock 
which  might  be  shipped  or  transported  over  the  l^rre  Haute  & 
Indianapolis  R.  R.  to  and  from  East  St.  Louis ;  to  receive  and 
unload  all  live-stock  over  that  road;  to  collect  all  freight  and 
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charges  on  same  and  pay  over  to  the  oompany  or  its  authorized 

SeDts  all  moneys  so  collected ;  to  order  from  tne  proper  agent  of 
e  company  all  cars  necessary  for  the  transportation  of  live-stock 
from  East  St.  Lonis ;  to  load  in  a  proper  manner  all  live-^to<^  for 
transportation  from  that  place  bj  that  company ;  to  bed  such  cars 
at  a  cost  to  shippers  of  not  more  than  one  dollar  per  car,  to  be  col- 
lected by  him  from  shippers ;  and  to  attend  to  all  other  necefisaiy 
matters  pertaining  to  the  safe  and  prompt  loading  of  all  sudi  live- 
stock for  transportation  over  that  road. 

The  company,  in  consideration  of  the  performance  by  Stmble 
of  the  stipulations  of  the  contract,  agreeo  to  build  all  necessary 
loading  chutes  for  the  use  of  the  company  connected  virith  said 
yards ;  to  send  all  live-stock  coming  to  East  St.  Louis  over  its  road 
to  Struble's  yards,  except  such  as  may  be  specially  ordered  other- 
wise by  shippers  or  owners ;  to  pay  him  50  cents  per  load  for  all 
stock  received  by  him  over  the  road  and  unloaded  in  his  yards, 
and  two  dollars  for  each  and  every  car  of  live-stock  loaded  by  him 
to  be  transported  by  the  company  from  East  St.  Louis ;  and  to 
give  him  the  loading  of  all  live-stock  which  may  be  transported 
over  its  road  from  that  city.  Struble's  yards  were  completed  and 
opened  for  business  in  December,  1870.  From  that  date  until 
some  time  in  October,  1873,  all  live-stock  coming  to  East  St.  Lonis 
over  defendant's  line  was  unloaded  at  those  yards,  and  live-stock 
shipped  over  that  road  from  that  city  was  loaded  by  Struble. 
Early,  however,  in  the  fall  of  1873  the  iTational  Stock-yards  were 
completed  and  opened  for  business.  They  were  just  outside  of  the 
corporate  limits  of  East  St.  Lonis,  and  near  defendant's  road.  The 
plaintiff  claimed  that  up  to  October,  1873,  he  performed  all  the 
conditions  of  the  contract,  and  was  ready,  willing,  and  able  to 
comply  with  it  in  all  respects  until  it  should,  by  its  own  terms,  be 
terminated,  but  that  he  was  prevented  by  defendant  after  that 
date  from  fully  executing  it.     All  this  the  defendant  denied. 

The  record  contains  numerous  assignments  of  error,  but  we  shall 
notice  only  such  as  are  relied  on  in  argument.  They  seem  to  em- 
brace every  essential  question  in  the  case. 

1.  It  is  claimed  that  the  court  below  erred  in  admitting  evi- 
dence offered  by  the  plaintiff.  The  specification  under  this  head 
refers  to  evidence  as  to  the  number  of  cars  loaded  with  live-stock 
and  taken  by  the  defendant  from  the  National  Stock-yards  be- 
tween August  1,  1874,  and  April  1,  1880.  The  contention  of 
plaintiff  was  that,  within  the  meaning  of  the  contract,  he  was  en- 
titled to  load  those  cars,  and  recover  therefor  from  the  defendant 
the  price  fixed  in  the  contract  for  such  services ;  this  upon  the 
alleged  ground  that  that  stock  had  not  been  specially  ordered  by 
shippers  or  owners  to  the  National  Stock-yards,  and  could  have 
been  directed  by  the  defendant  to  Struble's  yards  had  it  made  any 
or  proper  effort  to  do  so.    In  this  view  the  evidence  objected  to 
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was  competent,  as  fnmlBhing  a  basis  to  estimate  the  damages  which 

Elaintifi  sustained  by  reason  of  the  breach  of  the  contract,  if  such 
reach  was  established  by  the  evidence. 

The  coart,  among  other  things,  said  to  the  lury  that  in  de^ 
terminin^  the  qnantity  of  stock  that  would  probably  have  been 
shipped  from  the  plamtifPs  yards,  they  should  include  only  such 
as  the  jury  believed  would  have  been  possible  for  the  defendant 
to  direct  to  those  yards.     In  the  same  connection  the  court  said : 

"The  "jury,  in  considering  the  meaning  of  the  words  *all  live- 
stock which  may  be  transported  over  the  said  railroad  from  East 
St.  Louis,'  found  in  the  last  clause  of  the  contract  sued  on,  must 
determine  from  all  the  evidence  before  them  what  stock  is  in- 
cluded. The  words  evidently  apply  to  such  stock  as  ip  the  ordi- 
nary course  of  the  defendant's  business  should  be. shipped  from 
that  point  over  their  line  of  railroad.  It  applies  to  all  such  stock 
whetner  loaded  at  plaintifTs  yards  or  some  other  yards  used  for 
loading  stock  so  shipped.    As  already  suggested,  it  should  be  ap- 

1>lied  only  to  stock  wnich  it  was  possible  lor  defendant  to  have 
oaded  by  plaintiff.  It  does  not  apply  to  stock,  the  owner  or 
shipper  of  which  directed  the  loading  to  be  done  by  some  person 
other  than  the  plaintifE,  and  over  the  loading  of  which  defendant 
had  no  control." 

We  are  of  opinion  that  there  was  no  error  in  these  instructions. 
The  contract  contemplated,  upon  the  part  of  Struble,  all  the  prepa- 
rations necessary  in  and  about  his  yards  to  meet  the  necessities  of 
the  company's  business  in  the  transportation  of  live-stock;  and 
upon  the  part  of  the  company  that  it  would  do  all  it  could,  in  the 
absence  of  special  orders  from  shippers,  to  bring  live-stock  to 

Slaintifi's  yards  to  be  bv  him  loaded  in  cars  for  transportation  over 
efendant's  road.  Such  was,  in  substance,  the  direction  given  to 
the  jury.  The  court  could  not,  under  any  reasonable  interpreta- 
tion of  the  contract,  have  said  less  than  it  did. 

It  is  assigned  for  error  that  the  court  overruled  defendant's 
motion  for  a  new  trial.  A  large  part  of  the  printed  argument  on 
behalf  of  defendant  is  devoted  to  a  discussion  of  the  grounds  as- 
signed in  support  of  the  motion  for  a  new  trial.  But  the  action 
01  the  court  below  in  refusing  a  new  trial  is  not  subject  to  review 
here.  This  has  long  been  settled  by  the  decisions  of  this  court. 
Railroad  Co.  v.  FraloflF,  100  U.  S.  24;  Wabash  Ry.  Co.  v. 
McDaniels,  107  U.  S.  456 ;  s.  c,  11  Am.  &  Ens.  R.  R.  Gas.  168. 
The  judgment  must  be  aflirmed.    It  is  so  ordered. 
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Phelps  &  Oo. 

V. 

Oeobob'b  Greek  and  CuMBEBLAin)  R.  R.  Oo. 

(60  Martfland  BeporU,  580.) 

Where  one  of  the  parties  to  a  coDtract  ia  sued  by  the  other  party,  for  mia* 
lepreaentations,  by  which  the  latter  claimB  to  have  been  deceived  in  making 
the  contract,  the  declarationB  of  an  agent,  made  subsequent  to  the  negotia- 
tions which  culminated  in  the  contract,  are  inadmissible. 

The  plaintiJflEs  contracted  with  the  defendant  (a  railroad  company)  to 
oonstruct  its  railroad  for  a  fixed  sum.  While  the  plaintifb  were  waiting  for 
the  defendant  to  procure  a  part  of  the  right  of  way,  which  they  claimed  was 
represented  by  the  president  of  the  defendant  to  be  already  secured,  the 
pnce  of  rails  took  a  sudden  rise  in  the  market,  so  that  the  plaintiffs  were 
obliffed  to  pay  more  for  them,  when  they  concluded  to  purclMse,  than  they 
could  have  ffotten  them  for  had  the  work  not  been  delayed.  In  an  action 
for  deceit  brought  by  the  plaintifb  against  the  defendant,  it  was  held 
that  tlie  loss  thus  sustained  by  the  plaintiffs  was  a  damage  too  uncertain, 
remote  and  contingent  to  constitute  a  ground  of  recovery. 

Representations  offered  in  evidence  by  the  plaintiffs,  in  regard  to  the 
capacity  of  the  chief  engineer  of  the  defendant,  and  the  correctness  of  hia 
estimates,  made  by  the  president  of  the  defendant,  to  other  proposed  con- 
tractors for  the  same  work,  and  not  communicated  to  the  plaintiffs,  or 
having  any  influence  in  inducing  them  to  enter  into  their  contract,  were  inad- 
missible. 

The  president  and  chief  engineer  of  the  defendant  were  competent  to 
testify,  on  behalf  of.  the  defendant,  the  former  that  whatever  repreaentationa 
he  had  made  to  the  plaintiffs  were  made  in  good  faith  and  from  the  beat 
information  he  had,  and  the  latter  that  he  had  made  up  the  eatimatea  in 

good  faith  and  with  no  intention  to  defraud  the  plaintiffs;  and  it  was  for 
le  jury,  looking  to  all  the  evidence  in  the  cause,  to  determine  what  credit 
was  to  be  g^ven  to  their  testimony  on  this  point. 

A  letter  in  reply  to  a  previous  letter  from  one  of  the  plaintiffs,  aetfeiiig 
fcNTth  the  nature  of  their  complaint  at  that  time,  and  put  in  evidence  by 
them,  was  properly  admitted  in  evidence  on  the  offer  of  the  defendant,  to 
show  the  position  of  the  defendant,  communicated  by  it  to  the  plaintifb,  aa 
taken  in  regard  to  their  complaints  as  then  made ;  and  was  proper  to  be 
considered  by  the  jury  also  in  connection  with  the  fact  that  for  some  twelve 
months  thereafter  the  plaintiffs  continued  to  prosecute' the  work  under 
their  contract,  and  the  modifications  from  time  to  time  made  therein. 
Whether  or  not  this  letter  was  actually  received  by  the  plaintiffs  was  a 
fact  for  the  jury  to  find,  notwithstanding  the  plaintiffs  denied  that  they 
had  gotten  a  reply.  It  was  competent  for  the  jury  to  infer  its  receipt  from 
the  subsequent  conduct  and  relations  of  tiie  ptftiee,  as  well  as  from  the 
statement  of  the  witness  that  it  had  been  sent. 

Appeal  from  the  Circuit  Court  for  Waehington  Ootinty. 

The  case  is  stated  in  the  opinion  of  the  conrt 

A.  Beall  McEaig  for  the  appellants. 

Ferdinand  Williams  and  William  Walah  for  the  appellee. 
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BrroHiE,  J. — ^ThiB  is  an  action  of  deceit  brought  by  the  plain- 
ti£b  to  recover  damages  because  of  alleged  false  and  fraudulent 
lepresentations  and  estimates  made  by  the  chief  engineer  and 
president  of  defendant  concerning  the'  cost  of  constructing  and 
equipping  defendant's  railroad,  whereby  the  plaintifis  claim  they 
were  induced  to  contract  with  diefendant  to  build  and  equip  said 
road  for  a  sum  of  money  much  less  than  the  amount  actually 
reonired,  subjecting  them  in  consequence  to  great  loss. 

The  verdict  ana  judgment  being  for  defendant,  the  plaintiffs 
took  this  appeal. 

During  tne  trial  below  the  plaintiffs  took  a  number  of  excep- 
tions, eleven  in  all,  to  the  ruling  upon  *the  testimony  and  the 
prayers;  the  first,  sixth  and  eightn  of  which,  however,  they 
abandoned  in  this  court. 

The  second  exception  was  taken  to  the  rejection  of  plaintiffs' 
offer  to  prove  by  tne  witness  John  W.  Phelps,  one  of  tne  plain- 
tiffs, that  Patterson,  the  chief  engineer  of  defendant,  who  had 
made  the  estimates  of  the  cost  of  the  road,  had  told  him  at  his 
house,  in  the  fifth  month  after  the  work  had  commenced  under 
the  contract,  when  witness  was  complaining  to  him  that  the  quan- 
tities would  largely  overrun  the  ordinal  estimates,  that  '^if  he 
had  shown  to  these  gentlemen  in  "New  York  that  the  road  was 
going  to  cost  $700,000  or  $800,000,  they  never  would  have  gone 
on  with  the  building  of  the  road."  The  offer  covered  by  the 
tenth  exception  was  substantially  identical  with  this,  and  in  our 
▼iew  the  same  rule  of  evidence  is  applicable  to  them  both. 

We  think  the  declaration  sought  to  be  introduced  in  both  offers, 
apart  from  the  objection  of  indefiniteness  in  the  expression 
"  thesie  gentlemen  in  New  York,"  and  the  question  of  relevancy, 
was  clearly  inadmissible  because  not  made  by  Patterson  in  the 
oourse  of  the  negotiations  which  culminated  in  the  contract.  It 
was  only  during  tliat  period  Patterson  could  be  I'egarded  as  acting 
as  the  agent  of  the  defendant  company  in  relation  to  the  contract. 
The  declarations  of  an  agent  are  admissible  only  because  treated 
as  the  declarations  of  his  principal,  and  the  latter  is  bound  by 
them  only  while  the  former  is  acting  within-  the  scope  of  the 
duties  for  which  he  was  employed.  When  these  duties  are  ended, 
bis  representative  character  of  necessity  ceases.  What  the  agent 
said  or  did  when  acting  for  his  principal  is  part  of  the  res  gestss, 
and  is  to  be  proved  afterwards  as  original  evidence,  and  not  by 
hearsay.  1  Greenleaf  Evid.  sees.  113,  114.  '^  Declarations  or 
admissions  by  an  agent,  of  his  own  authority,  and  not  accom- 
panying the  making  of  a  contract  or  the  doing  of  an  act  in  behalf 
of  his  principal,  nor  made  at  the  time  he  is  engaged  in  the  trans- 
action to  which  they  refer,  are  not  binding  on  his  principal,  and 
are  not  admissible  in  evidence."  Franklin  Bank  of  Baltimore  i^. 
P.,  D.  &  M.  Steam  Navigation  Co.,  11  Gill  &  Johnson,  84. 
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The  offer  of  proof  givinj?  riae  to  the  third  exception  was  to 
show  that  while  the  plaintim  were  waiting  for  the  defendant  to 
procure  a  part  of  the  right  of  way,  which  they  daim  was  repre- 
sented by  Loreridge,  the  president  of  the  company,  to  have  been 
akeady  secnred,  the  price  of  rails  took  a  sadden  rise  in  the  market, 
so  that  plaintiffs  were  obliged  to  pay  more  for  them,  when  they 
condnded  to  purchase,  than  they  could  have  gotten  them  for  bad 
the  work  not  been  delayed.  The  contract,  however,  was  not 
based  upon  the  specific  prices  at  which  any  of  the  articles  to 
be  famished  by  plaintifb  could  be  bought;  no  stipulations  or 
restrictions  were  embraced  bv  it  as  to  how  or  when  they  should 
be  procured ;  and  no  responsibility  as  to  what  they  might  cost  was 
assumed  by  the  defendant.  It  was  exclusively  within  the 
judgment  and  option  of  the  plaintifb  when  to  purcnase  ;  the  risks 
of  a  rising  or  falling  market  were«entirely  with  them,  and  the 
defendant  had  no  concern  with  the  fluctuations  in  value.  Had 
the  price  of  rails  fallen,  instead  of  the  reverse,  while  plaintiffs 
were  holding  off  from  buying,  the  gain  would  not  have  enured 
to  the  benefit  of  the  company.  In  our  opinion,  the  loss  sustained 
by  plaintiffs  from  the  casual  rise  in  the  price  of  steel  rails  is, 
under  the  circumstances,  a  damage  too  uncertain,  remote  and 
contingent  to  constitute  a  ground  of  recovery  in  this  action. 

The  fourth  exception  was  to  the  ruling  of  the  court  in  rejecting 
the  testimony  of  tne  witnesses  Dickinson  and  Smith,  taken  under 
a  commission,  in  so  far  as  it  related  to  conversations  had  by  them, 
respectively,  with  Loveridge,  in  which  the  latter  made  representa- 
tions similar  to  those  made  by  him  to  plaintiffs  concerning  the 
capacity  of  the  chief  engineer,  Patterson,  and  the  correctness  of 
his  estimates.  These  conversations  were  held  with  the  witnesses 
with  reference  to  the  making  of  independent  bids  for  the  contract 
by  each  of  them  on  their  own  account.  Dickinson  and  Smith  had 
no  connection  whatever  with  the  plainti&,  and  it  does  not  appear 
that  what  Loveridge  stated  to  them  was  intended  to  be,  or  was, 
communicated  to  the  plainti£b,  or  had  any  influence  in  inducing 
them  to  enter  into  the  contract  they  made  with  defendant.  The 
plaintiffs  could  recover  only  upon  representations  made  to  or 
affecting  them,  and  not  upon  representations  addressed  to  others 
in  no  wise  identified  with  them  with  the  purpose  of  inducing  them 
and  not  the  plaintiffs  to  bid  for  the  contract. 

For  these  reasons  we  think  the  testimony  was  properly  ex- 
cluded. 

The  fifth  and  ninth  exceptions  may  be  properly  considered  to- 
other. They  relate  to  allowing  the  engineer,  Patterson,  to  state 
tnat  he  had  made  up  the  estimates  in  good  faith  and  with  no  in- 
tentioTi  to  defraud  the  plaintiffs,  and  to  allowing  Loveridge  to 
state  that  whatever  representations  he  had  made  to'the  plamtiffB 
were  made  in  good  faith  and  from  the  best  information  he  had. 
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It  Is  urged  in  support  of  these  exceptions  that  these  witnesses 
were  incompetent  to  testify  to  the  sincerity  with  which  they  did 
the  acts  and  made  the  statements  alleged  to  be  fraudulent,  upon 
the  ground  that  the  good  faith  of  these  acts  and  representations 
was  the  subject-matter  in  issue,  and  that  it  was  for  the  jury  alone 
to  draw  the  inference  from  the  nature  of  these  acts  and  represen- 
tations and  the  circnmstances  surrounding  them,  whether  thepr 
originated  in  good  faith  or  not,  without  a  declaration  of  their 
bona  fides  from  the  parties  whose  motives  were  impugned. 

The  competency  of  parties,  the  bona  fides  of  whose  acts  is  the 
matter  of  inquiry,  to  testify  as  to  the  intent  with  which  those  acts 
were  performed,  is  a  point  of  some  nicety,  and  the  decisions  are 
not  uniform  on  the  subject.  It  is  manifest  that  where  the  law 
attaches  to  certain  act»  the  conclusive  presamption  that  they  were 
done  in  bad  faith,  the  party  affected  will  not  be  permitted  to  con- 
travene the  legal  imputation  by  his  own  assertions  to  the  contrary. 
An  illustration  of  this  doctrine  may  be  foubd  in  th!e  case  of  Ecker 
V.  McAUister,  45  Md.  809,  which  the  appellants  have  cited. 
That  case,  however,  was  not  similar  to  this.  There  the  question 
was  the  legal  effect  of  certain  acts  in  contemplation  of  the  bank- 
rupt law,  whose  provisions  attach  the  legal  presumption  of  bad 
faith  to  preferences  given  to  creditors  when  the  debtor  is  in- 
solvent. But  the  law  affixes  no  presumption  of  fraud  to  represen- 
tations such  as  were  made  bv  I^atterson  and  Loveridge.  So  far 
as  these  representations  in  themselves  are  concerned,  they  were 
capable  of  oeing  made  either  in  good  faith  or  bad  faith.  They 
might  have  been  incorrect,  and  uie  plaintiffs  might  have  been 
misled  by  them  to  their  injury,  and  yet  no  right  of  action  for 
deceit  arise.  Such  a  suit  could  be  maintained  only  in  case  they 
had  been  made  from  a  fraudulent  design.  Even,  therefore,  if  not 
really  true,  the  fact  still  to  be  ascertained  was  wnether  they  were 
wilfully  untrue.  The  ultimate  and  decisive  fact  therefore  to  be 
reached  being  the  animus  with  which  Patterson  and  Loveridge 
made  their  representations,  we  think  they  were  competent  to 
speak  upon  that  subject.  Their  declarations,  of  course,  would 
not  be  conclusive,  but  the  fact  to  be  ascertained  being  a  disputable 
fact  related  to  facts  and  circumstances  on  which  the  law  has  im- 
pressed no  fixed  inference,  and  that  disputable  fact  being  the 
actual  intent  with  which  Patterson  and  Loveridge  had  made  their 
representations,  we  see  no  reason  why  they  should  not  have  been 
permitted  to  say  what  that  actual  intent  was. 

We  think  the  weight  of  aathoritv  to  be,  that  where  the  fact  to 
be  established  is  the  intention  witn  which  an  act  has  been  done, 
to  which  act  as  matter  of  law  no  conclusive  presumption  attaches, 
30  for  instance  the  intention  of  a  party  in  determining  his  place  of 
residence,  the  party  whose  intention  is  the  subject  of  inquiry  may 
testify  to  the  nature  of  his  intention  as  he  might  to  any  other 
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material  fact.  As  we  have  intimated,  what  credit  is  to  be  given 
the  testimony  of  the  witness  on  this  point  is  for  the  jnry  to  de- 
tennine,  looking  to  all  the  evidence  in  the  cause.  1  Wharton  on 
Evid.  sec.  508,  and  authorities  there  cited. 

The  seventh  and  remaining  exception  upon  the  testimony  was 
to  the  admission  of  a  letter  to  the  plaintiffs  from  Loveridge  dated 
March  2,  1880.  We  think  this  letter  was  properly  admitted  be- 
cause in  reply  to  a  letter  of  February  18th  previous  from  one  of 
the  plaintiffs,  put  in  evidence  by  them,  setting  forth  the  nature  of 
their  complaints  at  that  time.  It  discloses  the  position  of  the 
company  communicated  by  it  to  them,  as  taken  in  regard  to  their 
complaints  as  then  made,  and  was  proper  to  be  considered  by  the 
jury  also  in  connection  with  the  fact  that  for  some  twelve  months 
thereafter  the  plaintiffs  continued  to  prosecute  the  work  under 
their  contract  and  the  modifications  irom  time  to  time  made 
therein. 

Whether  or  not  this  letter  was  actually  received  by  plaintifb 
was  a  fact  for  the  jury  to  find,  notwithstanding  the  plaintifb 
denied  that  they  had  gotten  a  reply.  It  was  competent  for  the 
jury  to  infer  it  from  the  subsequent  conduct  and  relations  of  the 
parties,  as  well  as  from  the  statement  of  the  witness  that  it  had 
Deen  sent. 

In  regard  to  the  exception  to  the  ruling  of  the  Court  npon  the 
prayers,  we  think  it  sufficient  to  say,  that  in  our  opinion  the  in- 
structions given  to  the  jury  by  the  Court  itself  fully  and  correctly 
set  forth  the  law  as  applicable  to  the  nature  of  the  action  and  the 
evidence  in  the  cause,  and  that  the  granted  prayers  of  the  de- 
fendant were  not  at  variance  with  the  instructions  of  the  Court 
thus  given.  As  these  instructions  of  the  Court  amply  and  even 
liberally  stated  the  grounds  upon  which  the  plamtifb  might 
recover,  no  legal  in  jnry  resulted  to  the  plaintiffs  from  the  rejection 
of  their  prayers,  which  were  properly  refused  for  the  reason  among 
others  that  they  did  not  confine  the  right  to  recover  to  the  mis- 
representations complained  of  in  the  declaration,  and  did  not  refer 
to  or  negative  other  facts  in  the  case  which  might  qualify  the 
propositions  stated  in  them. 

The  principles  which  govern  an  action  such  as  the  present,  in 
which  tne  right  of  recovery  is  based  npon  false  representations, 
have  been  fully  considered  and  announced  by  this  Court  in  the 
cases  of  McAleer  v.  Horsey,  35  Md.  439;  Lamm  v.  Fort  Deposit 
Homestead  Association  of  Cecil  County,  49  Md.  233 ;  and  Bnsch- 
man  &  Cook  v.  Codd,  52  Md.  202;  and  in  the  light  of  these 
authorities,  the  plainti&  certainly  have  no  just  cause  to  complain 
of  the  instructions  given  to  the  jury  by  the  Court  below. 

Entertaining  these  views  upon  the  present  appeal,  the  jndgmoit 
of  the  Circuit  Conrt  will  be  affirmed. 

Judgment  affirmed. 
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Shxewood  &  Staek 

V. 

Saginaw,  Tuboola  and  Hubon  B.  B.  Oo. 

(Adwmee  0am,  MiMgan.    April  16,  1884.) 

A  railway  contractor,  after  agreeing  that  the  material  f umiahed  by  him 
for  conatmction  should  become  the  property  of  the  company  as  soon  as  esti- 
mated by  its  engineer,  sublet  the  joo  of  fencing,  subject  to  the  conditions  of 
his  contract  with  the  conapany.  The  contractor  was  paid  eighty-five  per  cent 
on  monthly  estimates.  The  subcontractor  furnished  timber,  but  did  not  do 
his  work  within  the  time  limited,  and  the  company  took  possession  of  the 
timber.  The  contractor  had  before  this  surrendered  his  contract.  The  sub- 
contractor sued  the  company  in  assumpsit  and  recovered.  BM,  by  an  equal* 
ly  divided  court,  that  the  judgment  should  be  aflkmed. 

OyreniuB  P.  Black  for  appellant. 
Taraney  &  Weadock  for  appellee. 

Shebwood  J. — ^The  plaintiffs  bring  trorer  to  recover  for  a  quan- 
tity of  pine  fencing  lumber  of  the  value  of  about  $600,  and  under 
the  evidence  and  charge  of  the  court  were  permitted  to  recover. 

It  appears  from  the  record  that  Joseph  B.  Walton  on  the  28th 
of  June,  1881,  entered  into  a  contract  with  defendant  to  construct 
a  railroad  track  from  East  Saginaw  to  Sebewain^  and  furnish  the 
lumber  for  and  fence  the  same  for  the  sum  of  $2350  per  mile. 
The  contract  contains  fourteen  clauses  and  six  paragraphs  of  speci- 
fications describing  the  work,  the  material  to  be  furnished,  the 
manner  of  its  construction,  and  terms  of  payment  with  much 
minuteness  and  at  great  len^h.  It  will,  however,  be  necessary  in 
disposing  of  the  case  to  consider  but  four  of  its  provisions. 

The  tenth  paragraph  reads  as  follows : 

^  Tenth.  All  materials  furnished  along  the  line  of  the  road  by 
said  Walton,  for  use  in  construction,  when  estimated  by  the  engi- 
neer, shall  at  once  become  the  property  of  the  said  first  party,  and 
may  be  held  to  secure  the  performance  of  this  contract  on  the  part 
of  said  Walton ;  but  to  insure  care  on  the  part  o^  said  Walton,  it 
is  agreed  that  in  case  of  destruction  of  any  such  timber  or  other 
material  by  fire,  prior  to  the  final  completion  of  this  contract,  the 
loss  shall  be  borne  by  him." 

Walton  commenced  work  under  his  contract  in  the  spring  of 
1881.  On  the  second  day  of  August,  1881,  he  sublet  to  the  plaintiff 
the  furnishing  of  materials  for  and  building  die  fences  for  the 
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road.    This  was  done  by  written  contract  with  specificatioDB  simi- 
lar to  those  in  Walton's  contract  with  the  company. 

The  portions  of  this  contract  most  needful  to  be  considered  are 
contained  in  paragraphs  first,  ninth  and  eleventh,  as  follows: 

^^  First.  That  said  party  of  the  second  part,  for  the  price  herein 
contained,  shall  at  once  enter  upon  the  line  of  the  above-named 
railroad  included  between  the  road,  at  station  number  three  hmi- 
dred  and  fifty-nine,  the  termination  of  said  railroad  at  Sebewaing, 
and  with  suitable  tools,  men,  teams,  and  materials,  and  all  other 
things  necessary  to  build,  construct,  and  complete  ail  the  fenciof 
included  between  said  stations,  and  fully  construct  the  same,  and 
that  all  the  said  work  embraced  in  this  contract  shall  be  fully  com- 
pleted to  the  satisfaction  and  acceptance  of  the  engineer  m  the 
employ  of  the  above-named  railroad  company  in  charge  of  said 
work,  oy  the  first  day  of  December,  a.d.  1881,  agreeable  and  sub- 
ject to  all  the  conditions  embraced  in  said  Walton's  contract  with 
said  railroad  company." 

^^  Ninth.  That  when  the  work  embraced  in  this  contract  shall  be 
fully  done,  and  performed  as  aforesaid,  and  shall  have  been 
accepted  by  the  en^neer,  the  said  party  of  the  first  part  shall 
and  will  pay  the  said  party  of  the  second  part  for  said  work  aa 
follows : 

^^  For  aU  fencing  built  and  completed,  at  the  rate  of  thirty  cents 
per  lineal  rod. 

^^  For  all  necessary  boards  or  fencing  for  said  fence,  at  the  rate  of 
nine  and  one  quarter  dollars  per  thousand  feet,  B.  M.,  and  that  the 
quantities  shall  be  fixed  and  aetermined  by  said  engineer." 

There  was  written  at  the  bottom  of  the  eleventh  paragraph  the 
following :  ^^  The  quantity  of  lumber  required  for  said  fence  shall 
be  computed  at  the  rate  of  twenty-six  feet,  B.  M.,  per  rod  of 
fence." 

It  is  under  these  clauses  that  the  defendant  mainly  claims  to 
make  defence.  Neither  the  amount  of  lumber  nor  the  fact  that 
the  defendant  had  the  same  are  seriously  contested. 

The  plaintiffs  commenced  work  under  their  contract  in  Novem- 
ber, 1881,  and  placed  along  the  line*of  the  road  the  lumber  claimed 
for  in  the  plaintiff's  declaration  before  the  sixteenth  day  of  Jannary, 
1882,  and  on  that  day  Walton  surrendered  his  contract  to  the  com- 
pany which  completed  the  road. 

The  lumber  ^mained  where  it  was  hauled  until  after  the 
seventh  of  March  following,  at  which  time  the  defendant  knew 
Walton  was  in  default  and  had  not  paid  the  plaintiffs  for  it  The 
defendant  further  ignored  the  plaintifb  in  tne  matter,  who  there- 
fore forbid  its  disturbing  or  using  the  timber,  and  on  plaintiff 
making  demand  therefor,  refused  to  surrender  it,  and  claimed  to 
be  the  owner  thereof  under  its  contract  with  Walton. 

The  plaintiff  never  received  any  pay  for  the  timber  from 
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WaltOD)  the  company  or  any  one  eLse,  and  never  delivered  it  to 
any  one — a  part  of  it  when  taken  by -defendant  waB  not  on  its  right 
of  way  as  the  plaintiffs  claim. 

We  find  no  error  in  the  rulings  of  the  court  upon  the  admissibil- 
ity of  the  testimony. 

The  real  question  in  the  case  therefore  is,  Under  the  contract  with 
the  plaintiffs  did  the  title  to  the  lumber  placed  alons  the  line  of 
the  railroad  pass  to  the  company  as  soon  as  it  was  unloaded  there, 
without  other  or  further  action  on  the  part  of  the  plaintiff  { 

The  circuit  judge  held  it  did  not,  and  I  think  cori^ectly. 

The  contract  between  Walton  and  the  plaintiff  was  partly 
printed  and  partly  written,  the  printed  portion  containing  several 
things  not  applicable  to  the  work  mentioned  in  the  contract,  and 
evidently  do  not  refer  thereto,  and  are  not  relied  upon  by  either 


■^ 


The  clause  providing  that  the  fencing  was  to  be  done  and  com- 
pleted to  the  satisfaction  of  the  defendant's  engineer  in  diarge  of 
the  work  by  the  first  day  of  December,  1881,  '^  agreeable  and  sub- 
ject to  all  the  conditions  embraced  in  said  Walton's  contract  with 
said  railroad  company,"  applies  to  the  manner  in  which  the  fence 
was  to  be  built,  and  by  whom  to  be  inspected  and  accepted  when 
built. 

It  was  to  be  constructed  of  certain  material,  using  a  certain  kind 
of  poets,  the  work  to  be  done  in  a  certain  manner ;  this  was  nec- 
essary in  order  to  secure  its  acceptance  by  the  defendant's  en- 
gineer. 

The  ninth  clause  above  quoted  clearly  shows  the  acceptance 
contemplated  by  the  defendant's  engineer  was  to  be  given  after 
the  fence  was  completed.  It  was  not  until  then  the  money  for 
material  or  construction  became  due. 

Under  the  contract  between  Walton  and  the  plaintiffs  the  lumber 
was  not  delivered  by  plaintiffs  until  it  was  placed  into  the  fence 
and  accepted  by  defendant's  engineer. 

Under  the  contract  between  Walton  and  defendant,  the  lumber 
was  delivered  by  Walton  as  soon  as  he  placed  it  on  the  ground 
along  the  line  of  the  company's  road,  wnere  the  fence  was  to  be 
built ;  but  Walton  could  neither  deliver  the  plaintiff's  lumber  to 
the  defendant  nor  make  a  contract  to  deliver  which  would  bind 
the  plaintiff  or  deprive  them  of  the  title  to  their  lumber  without 
the  plaintiff's  consent  or  agreement  for  that  purpose,  and  such  con- 
sent or  agreement  the  defendant  never  had. 

It  does  not  appear  from  the  record  that  the  plaintifb  ever  saw 
Walton's  contract  with  the  railroad  company  ov  knew  any  of  its 
provision^  except  so  far  as  they  were  referred  to  in  their  contract 
with  Walton. 

I  think  the  Circuit  Judge  took  the  correct  view  of  the  case,  and 
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there  is  no  error  either  in  his  mlings  or  the  charge,  and  the  jndg^ 
ment  must  be  affirmed. 
CooLET,  C.  J.,  concurred. 

Champlik,  J. — ^On  the  28th  day  of  Jane,  1881,  the  defendant 
entered  into  a  written  agreement  with  Joseph  B.  Walton  for  the 
constrnction  of  its  railroad  between  certain  points  ascertained,  and 
to  fence  the  road  according  to  certain  speciiications.  Estimates 
were  to  be  made  monthly  of  the  work  done  and  materials  fur- 
nished, and  Walton  was  to  be  paid  eighty-five  per  cent  of  the  esti- 
mates according  to  the  contract  price.  By  tne  tenth  clause  all 
materials  furnished  alon^  the  line  of  the  road  by  Walton  for  use 
in  construction  when  estimated  by  the  engineer  at  once  became 
the  property  of  the  company,  and  might  be  held  by  the  company 
to  secure  Walton's  performance  of  the  contract. 

On  the  second  day  of  August,  1881,  Walton  entered  into  a 
written  agreement  with  the  plaintiffs  by  which  the  plaintifEs 
agreed  to  construct  and  complete  all  fencing  between  certain 
points  named  in  the  contract  to  the  satisfaction  of  the  engineer 
employed  by  the  defendant,  and  furnish  the  materials  therefor 
except  the  wire,  nails  and  fastenings,  and  to  have  the  same  fully 
completed  ^^  by  the  first  day  of  December,  1881,  agreeable  and  sub- 
ject to  all  the  conditions  embraced  in  the  said  Walton's  contract 
with  the  railroad  company."  When  the  work  was  fully  completed 
plain tifib  were  to  receive  payment  for  it  as  follows :  For  all  feno- 
mg  built  and  completed,  thirty  cents  per  lineal  rod ;  for  all  neces- 
sary boards  or  fencing  for  said  fence  at  the  rate  of  nine  and  a 
quarter  dollars  per  thousand  feet  board  measure,  and  the  mianti- 
ties  were  to  be  fixed  and  determined  by  the  engineer,  and  esti- 
mates of  the  labor  and  material  furnished  were  to  be  made  about 
the  first  of  each  month,  and  ninety  per  cent  was  to  be  paid  plain- 
tiffs on  or  about  the.  15th  of  each  month. 

Where,  as  in  this  case,  a  contract  is  entered  into  referring  in 
express  terms  to  another  contract  and  subject  to  all  the  conditions 
embraced  therein,  both  parties  mu6t  be  held  to  be  fully  cognizant 
of  all  the  stipulations  embraced  in  the  contract  referred  to  and  be 
controlled  thereby.  One  of  the  stipulations  of  the  contract  be- 
tween defendant  and  Walton  was  that  all  materials  furnished 
along  the  line  of  the  road  to  be  used  in  the  performance  of  his 
contract  were  to  become  the  propeHy  of  the  defendants  as  soon  as 
the  same  were  estimated  by  its  engineer.  The  record  shows  that 
the  lumber  in  question  was  placed  on  the  line  of  the  defendant's 
road  to  be  used  in  fulfilling  the  contract  between  the  defendant 
and  Walton,  and  had  been  estimated  by  its  engineer,  and  Walton 
fully  paid  therefor  by  defendant,  and  under  the  terms  of  both  con- 
tracts the  title  must  be  held  to  have  passed  to  the  defendants.  It 
appears,  moreover,  from  the  course  of  dealing  between  the  parties^ 
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that  the  plaintiffs  must  have  been  aware  that  the  defendants  were 
estimating  this  fencing  in  controversy  and  paying  Walton  eighty- 
five  per  cent  on  his  monthly  estimates.  Indeed  it  seems  to  be  a 
necessary  inference  from  the  terms  of  the  two  contracts  as  to  pay- 
ments. Walton's  estimates  were  to  be  made  between  the  1st  and 
10th  of  each  month,  and  payment  made  to  him  on  the  12th,  while 
tlie  payments  were  to  be  made  by  Walton  to  plaintiffs  on  or  about 
the  15th  of  each  month.  This  enabled  Walton  to  receive  his  pay 
on  the  estimates  made  by  the  engineer  and  pay  to  plaintiffs  im- 
mediately thereafter.  If,  therefore,  plaintiffs  were  aware  of  the 
fact  that  defendants  were  estimating  this  fencing  at  the  points  on 
the  road  where  tliev  cansed  it  to  be  delivered,  as  lumber  delivered 
by  Walton  under  his  contract,  and  upon  which  by  the  contract 
they  were  paying  him  eighty-five  per  cent  of  such  estimates,  as  the 
records  tend  to  snow  they  did,  they  are  estopped  from  saying  that 
the  title  to  the  fencing  did  not  pass  from  them  to  Walton  or  to 
the  defendants.  I  think  the  judge  erred  in  his  construction  of 
these  contracts,  and  that  the  judgment  should  be  reversed. 
CamfbelL)  J. — I  concur  with  my  brother  Champlin. 


New  England  Ibon  Co. 

V. 
OiLBEBT  (METBOFOLirAN)  ElEVATED  B.   B.  Oa 

(90  New  Torh  BeporU,  168.) 

Two  contrscts,  purporting  to  have  been  made  by  the  parties,  recited  that 
said  parties  bad  caused  their  corporate  seals  to  be  fixed  and  their  corporate 
names  thereto  **  subscribed  respectively  by  their  proper  officers."  To  each 
contract  was  in  fact  attached  the  corporate  seal  and  the  proper  signature  of 
each  party ;  the  plaintifTs  by  a  director,  the  defendant's  by  its  president.  In 
an  action  upon  the  contracts  evidence  was  given  tending  to  show  that 
defendant's  seal  was  affixed  by  its  president  in  the  exercise  of  lawful  author- 
ity. JEMd,  that  the  evidence  was  sufficient  prima 'facie  to  establish  that  the 
oontract  was  so  executed  as  to  bind  both  parties. 

By  itke  provisions  of  one  of  the  contracts  plaintiff,  in  consideration  of  the 
covenants  therein  set  forth  on  the  part  of  the  defendant,  agreed  to  furnish 
the  materials  and  to  erect  on  masonry  to  be  furnished  by  defendant,  an 
elevated  iron  railway,  in  New  York  City,  conforming  in  all  particulars 
to  plans  and  specifications  approved  by  engineers  named,  a  copy  of  which 
specifications  it  was  declared  was  annexed  to  the  contract.  Plaintifi  agreed 
to  commence  erecting  the  railroad  at  such  point  on  the  route  as  might  be 
named  by  defendant's  president,  and  to  commence  work  preparatory  to  such 
erection  as  soon  as  that  officer  should  notify  it  that  defendant's  capital  stock 
was  subscribed,  and  thirty  per  cent  thereof  paid  into  the  treasury.  Defend** 
ant  agreed  to  designate  the  order  in  which  the  work  should  be  commenced 
and  completed,  ana  to  pay  therefor  a  specified  price  per  mile  in  monthly 
payments  for  the  work  done  the  preceding  month.    Plaintiff  was  not 
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required  to  prosecute  the  work  any  faster  than  money  to  pay  therefor  ihoiild 
be  furnishea  b^  defendant.  Defendant  subsequently,  without  giving  plain* 
as.  the  prescribed  notice,  entered  into  a  contract  with  another  corporation 
for  the  construction  of  the  work.  Edd,  that  although  defendant  did  not,  in 
express  tenns,  undertake  to  do  the  act  or  give  the  notice  required  to  set  the 
plaintiff  in  motion,  a  promise  to  do  so,  or  at  least  a  promise  that  plaintiff 
should  have  the  buildmg  of  the  railway  in  case  that  enterprise  was  prose- 
cuted by  defendant,  was  implied. 

No  copy  of  the  plans  or  spedilcations  was  annexed  to  the  contract. 
Papers  or  that  character,  however,  were  produced  in  evidence  bearing  the 
signatures  of  the  engineers  named,  which  plaintifTs  evidence  tended  to  show 
were  the  ones  referred  to.  BM,  that  the  annexation  of  the  copy  of  the 
specifications  was  not  a  condition  on  which  the  validity  of  the  contract  de- 
pended;* that  the  originals,  so  far  as  referred  to  in  the  contract,  became 
constructively  a  part  of  it;  and  therefore  that  the  failure  to  annex  the  copy 
was  immaterial. 

Provision  was  made  in  the  contract  for  subletting  all  or  any  part  of  the 
work,  but  it  was  declared  that  such  subletting  should  not  release  plaintiff 
from  its  obligations,  and  that  the  sub-contractors  should  be  renrded  as 
plaintiff^s  agents.  After  the  same  was  executed,  and  before  defendant 
entered  into  the  new  contract,  plaintiff  became  insolvent  and  assigned  all  of 
its  property  to  trustees  for  the  benefit  of  creditors,  the  trustees  having  power 
to  make  such  arran^ment  and  disposition  of  the  company's  contracts  as 
they  should  deem  judicious.  The  assu^nment,  after  providing  for  pay- 
ment of  all  of  plaintiff^s  debts,  directed  the  trustees  to  pay  over  any  sur- 
plus to  its  treasurer.  Plaintiff  had  expended,  before  the  asdffnment,  several 
thousand  dollars  in  necessary  preparation  for  executing  it.  l^e  trustees  held 
the  shops  and  machinery  transferred,  in  order  that  plaintiff  might  resort  to 
them  to  execute  the  contract,  and  plaintiffs  ability  so  to  do,  notwithstand- 
ing its  embarrassment,  was  established.  The  trustees  settled  all  ckdms 
against  the  plaintiff  and  reassigned  the  contracts  to  it  before  defendant 
entered  into  the  new  contract,  and  the  latter  was  frequently  notified  of 
plaintiff's  readiness  and  willingness  to  perform.  ElM^  that  the  insolvency 
and  assignment  did  not  justify  defendant  in  treating  the  contract  as  abro- 

gtted,  or  give  cause  for  rescinding  it»  and  did  not  discharge  that  company 
om  its  obligations  ;  that  the  contract  was  assignable,  out  conceding  it 
was  not,  then  it  was  not  embraced  in  the  trust  deed. 

A  contract  can  be  rescinded  only  by  the  acts  or  assent  of  both  parties. 

Plaintiff  is  a  Massachusetts  corporation.  After  the  execution  of  the 
assignment  it  filed  certificates  in  the  ofilce  of  the  secretary  of  that  State, 
under  oath  of  its  ofilcers,  to  the  effect  that  it  had  ceased  operations,  assigned 
its  entire  property,  and  had  **  only  a  nominal  organisation  for  the  purpose  of 
liquidation,  being  wholly  insolvent."  The  court  decided  these  certificates 
to  be  conclusive  against  plaintiff.  3dd  error;  that,  while  they  were  proper 
evidence,  they  were  not  conclusive  in  such  an  action  as  this;  that  as  the 
corporation  was  not  in  fact  dissolved  or  relieved  from  the  obligations  of  the 
contracts,  it  was  a  question  of  fact  upon  the  whole  evidence  whether  it  was 
able  and  willing  to  perform. 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made  May 
9,  1881,  which  afiSrmed  a  judgment  in  favor  of  defendant,  enterea 
upon  an  order  dismisBing  the  plaintiff's  complaint  on  trial. 

This  action  was  brought  to  recover  damagte  for  an  alleged 
breach  of  contract. 
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The  material  facts  are  set  forth  in  the  opinion. 
A.  J.  Yanderpoel  and  F.  J.  Fithian  for  appellant. 
Francis  C.  Barlow  for  respondent. 

Danfokth,  J. — ^Notwithstanding  the  arguments  addressed  to  ns, 
both  orally  and  in  writing,  by  counsel  for  the  defendant,  we  find 
it  impossible  to  say  there  was  not  a  question  for  the  jury,  which, 
if  answered  by  them  in  favor  of  the  plaintiff,  would  have  required 
an  assessment  of  damages  for  the  breach  of  contract  set  forth  in 
the  complaint.  Moreover,  since  the  oral  judgment,  the  discussion 
has  been  so  continued  by  the  contending  parties  through  printed 
briefs,  that  we  are  at  once  brought  to  a  consideration  ot  that  ques- 
tion as  presenting  the  vital  point  in  the  case. 

The  tacts  are  simple.  Upon  the  trial  the  plaintiff  put  in  evi- 
dence two  contracts  bearing  date,  the  one  March  24,  the  other 
March  27,  1873,  purporting  to  have  been  made  between  it  and  the 
defendant,  each  reciting  that  the  parties  had  caused  their  corpo- 
rate seals  to  be  affixed  and  their  corporate  names  thereto  ^^sub- 
scribed respectively  by  their  respective  proper  officers"  on  the 
day  of  its  date ;  and  to  each  there  is  in  fact  the  true  corporate  seal 
of  each  party  and  the  proper  signature  of  the  corporation  by  one 
of  its  officers,  the  plaintiffs  by  Mr.  Wiggin,  a  director,  the  defend- 
ant's by  Mr.  Foster,  its  president.  By  its  provisions  the  plaintiff, 
in  consideration  of  certain  covenants  and  promises  by  the  defend- 
ant, in  the  contract  set  out,  undertook  to  lurnish  all  the  materials 
for,  and  erect  on  masonry  to  be  furnished  by  the  defendant,  an 
elevated  iron  railway  in  the  city  of  New  TorK,  conforming  in  all 

Sarticulars  to  the  plans  and  specifications  approved  by  Edward  H. 
'racy  and  Henry  A.  St.  John,  a  copy  of  which  specifications  is 
declared  to  be  annexed  and  to  form  a  part  of  the  contract  ^^  so  far 
as  the  said  specifications  refer  to  the  work  above  said  masonry." 
The  beginning  and  end  of  the  road  is  indicated,  but  it  is  provided 
that  changes  may  be  made  as  the  defendant  shall  thereafter  desig- 
nate in  writing.  The  plaintiff  agreed  to  commence  erecting  the 
railwav  at  such  point  on  the  route  as  might  be  named  by  the 
defendant's  president,  and  to  commence  wo^  preparatory  to  such 
erection  as  soon  as  he  should  notify  the  plaintiff  ^^that  the  capital 
stock  of  said  railway  company  is  subscribed  and  thirty  per  cent 
thereof  paid  into  the  "  defendant's  ^^  treasury,  and,  provided  such 
notice  shall  be  given  on  or  before  the  first  of  April "  then  "  next," 
to  prosecute  the  work  and  the  erecting  the  railway,  and  have  the 
same  completed  from  Chambers  street  to  Forty-second  street  by 
the  first  day  of  January,  1874.  Provision  is  made  for  subletting 
the  construction  of  any  or  all  parts  of  the  railway,  ^^  it  being  under- 
stood, however,  that  such  subletting  shall  not  release  the  "  plain- 
tiff from  any  of  the  obligations  or  undertakings  in  the  contract  ex- 
pressed, and   that  such  sub-contractor  or  contractors  are  to  be 
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r^arded  as  the  agents  of  the  plaintiff.  The  time  for  the  comple- 
tion of  the  railway  is  fixed,  provided  the  defendant  seasonaoly 
furnishes  the  masonry.  In  consideration  of  these  things  the 
defendant  agrees  to  designate  the  order  in  which  erection  of  the 
railway  slialT  be  commenced  and  completed,  and  pay  the  snm  of 
$735,000  per  mile,  and  in  certain  cases  $23,000  per  mile  additional 
— as  for  extra  material  and  labor — in  monthly  payments  of  ninety- 
five  per  cent  of  the  contract  price  of  all  work  done  and  material 
fnmished  and  t>Qt  in  place  dnring  the  month  preceding;  bat  it  is 
also  provided  that  the  plaintiff  shall  not  be  required  to  proeecnte 
the  constmction  of  the  road  any  faster  than  money  to  pay  therefor 
shall  be  furnished  l>y  defendimt  No  copy  of  specifications  was 
annexed  to  the  contract. 

It  was  held  in  the  court  below  that  the  contract  was  complete 
both  in  form  and  substance,  and  so'executed  as  to  bind  both  par- 
ties ;  but  the  trial  judge  dismissed  the  complaint  because  upon  the 
evidence  he  was  of  opinion  that  the  plaintiff  was  itself  in  faulty 
and  the  General  Term  by  a  divided  court  have  affirmed  hia  deci- 
sion. The  dissenting  judge  was  for  a  new  trial  for  error  in  that 
oondusion. 

We  have  been  led  by  the  argument  of  the  respondent  to  ex- 
amine both  propositions,  but  as  to  the  first  think  it  suffident  to 
say,  that  we  agree  with  the  court  below  in  the  opinion  that  the 
contract  is  mutual  in  all  things,  and  valid  and  binding  on  the  par> 
ties.  Its  object  was  within  the  powers  conferred  bylaw  upon  die 
defendant  (Laws  of  1872,  chap.  885,  p.  2179,  vol.  2V  and  its  inten- 
tion to  effect  it,  was  manifested  by  its  common  seal.  In  one  view 
of  the  facts  the  seal  was  affixed  in  the  exercise  of  lawful  authority, 
and  was  sufficient  to  sustain  the  plaintiff's  case,  until  impeachea 
Whether  the  defendant's  evidence  was  enough  for  that  purpose, 
was  at  least  a  question.  Burrill  t;.  President,  etc,  of  the  Nanant 
Bank,  2  Mete.  163 ;  Lovett  v.  Steam  Sawmill  Ass'n,  6  Paige,  54; 
Whitnev  v.  Union  Trust  Co.  of  N.  T.,  65  N.  T.  676. 

Nor  do  we  think  it  material  that  the  copy,  plans  and  specifica- 
tions referred  to  in  the  contract  were  not  in  fact  annexed  to  it 
Papers  of  that  character  were  introduced  in  evidence,  executed 
in  duplicate,  and  bearing  the  signatures  of  the  persons  named. 
As  the  evidence  stood,  the  jury  might  have  found  they  were  ibe 
ones  referred  to,  and  if  so,  it  was  sufficient.  The  work  is  to  con- 
form to  ^^  the  plans  and  specifications " — meaning  of  course  the 
original  plans  and  specifications.  It  is  true  the  parties  say  ^  a  copy 
of  whicbsaid  specifications  is  hereto  "  (that  is  to  the  contract)  ^  an- 
nexed," but  the  qualification,  ^^  so  far  as  the  said  specifications  refer 
to  the  work  "  indicated,  relates  to  the  originals,  and  in  case  of 
difference,  they  would  furnish  the  criterion  by  which  to  determine 
whether  the  railway  when  completed,  did  conform  to  the  agree- 
ment.   The  copy,  whether  annexed  or  not,  would  not  govern.    Its 
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annexation  would  furnish  a  ready  mode  of  determining  that  ques- 
tion, but  the  binding  quality  would  be  in  the  original.  It  was  its 
ofSee  to  describe  the  plan,  and  the  copy  could  not  diminish  the 
stipulations,  which  a  reference  to  it  incorporated  into  the  chief 
agreement.  The  annexation  of  the  copy  specifications  was  not  a 
condition  on  which  the  validity  of  the  agreement  depended.  If 
annexed  the  identification  might  be  more  satisfactory,  but  without 
that,  the  contents  of  the  plans  and  specifications,  so  far  as  referred 
to  in  the  agreement  executed,  became  constructively  a  part  of  it, 
and  in  that  respect  made  one  instrument.  Cook  v,  Allen,  67  N. Y. 
578 ;  Tonnele  v.  Hall,  4  id.  140.  Although  the  defendant  does 
not  in  express  terms  undertake  to  do  the  act,  or  give  the  notice 
which  shall  set  the  plaintiff  in  motion,  a  promise  to  do  so,  or  at 
least  a  promise  that  the  plaintiff  shall  have  the  building  of  the 
railway  if  that  enterprise  is  prosecuted  by  the  defendant,  is  clearly 
to  be  implied  from  the  covenants  and  stipulations  which  were  in- 
serted and  to  some  of  which  I  have  above  referred,  to  make  the 
contract  binding  on  the  plaintiff.  There  is  manifested  a  clear  in- 
tention on  the  part  oi  the  defendant  to  construct  the  rail- 
way, and  for  that  purpose  do  certain  things,  among  others, 
raise  the  money,  provide  the  masonry  and  give  instructions  to  the 
plaintiff.  These  things  and  otliers  on  the  part  of  the  defendant, 
the  plaintiff  by  the  contract  acquired  an  interest  in  having  per- 
formed, and  there  is  an  obligation  for  their  performance  to  be 
implied  in  its  favor.  Booth  v.  Cleveland  Rolling  Co.,  74  N.  Y. 
15 ;  Jones  v.  Kent,  80  id.  585  ;  Roberts  v.  Marston,  20  Me.  275  ; 
Add.  on  Cont.  §  1400. 

Upon  the  question  as  to  which  the  learned  judffe  differed  in 
opinion  fromnis  associates,  we  think  he^was  in  the  right.  Of 
course  if,  as  the  respondent  contends,  the  contract  was  broken  and 
abandoned  by  the  plaintiff,  no  recovery  could  be  had  Upon  it.  But 
what  was  the  condition  of  the  paities  at  the  time  ox  the  breach 
complained  of?  In  October,  1873,  the  plaintiff  conveyed  all  its 
real  estate  and  personal  property  to  Daniel  C.  Holden,  William 
M.  Whitney  and  Edwin  K.  Wiggin  in  trust  for  the  benefit  of  its 
creditors  with  power,  among  other  things,  in  their  discretion,  to 
make  such  arrangement  and  disposition  of  any  and  all  contracts 
of  said  company  as  they  should  deem  judicious.  On  the  24th  of 
November,  1875,  these  trustees  in  due  form  reassigned  the  con- 
tracts of  March,  1878,  to  the  plaintiff,  with  intent,  as  they  declared, 
to  revest  the  full  title  in  it,  and  the  rights  secui'ed  uiereby,  as 
fully  and  entirely  as  if  the  assignment  of  October  9, 1873,  had  not 
been  made. 

It  is  obvious  that  the  first  act  looking  to  the  performance  of  the 
contract  was  to  be  taken  by  the  defendant,  for  it  was  only  after 
notice  of  funds  in  the  treasury  that  the  plaintiff  was  to  go  on : 
bnt  this  need  not  be  argued,  for  it  was  conceded  by  the  learnea 
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oooDsel  for  the  reepondent  before  ns  that  the  first  act  under 
the  contract  (treating  both  papers  as  bein^  one  contract)  was. to 
be  done  by  the  defendant^  and  that  this  act  was  not  done. 
Nor  is  the  oonunission  of  the  act  of  which  the  phiintiff  com- 
plains denied.  It  stands  conceded  that  in  Febmary,  1876, 
negotiations  were  entered  into  between  the  defendant  and  a  cor- 
porate body  known  as  ^  The  New  York  Loan  and  Improvement 
Co.,"  for  the  constmction  in  substance  of  the  very  work  covered 
by  the  contract  which  I  have  described,  and  these  negotiations, 
on  the  6th  of  March,  1876,  resulted  in  a  contract  for  that  purpose, 
binding  on  both  parties.-  This  is  the  breach  on  which  the  plaintiff 
relies,  and  it  is  aamitted  by  the  defendant,  but  its  learned  counsel 
contends  that  the  assi^ment  by  the  plaintiff  and  the  conduct  of 
it,  and  its  trustees,  let  loose  the  defendant  and  justified  it  in  treat- 
ing the  contract  as  abrogated  and  rescinded.  This  was  also  the 
ruung  below,  and  such  was  the  course  of  the  trial  that  the  material 
question  is  whether  the  assignment  by  the  plaintiff,  to  which  I 
nave  above  referred,  and  the  acts  and  declarations  of  its  officers 
after  it,  were  such  acts  of  disqualification  to  perform,  as  in  and  of 
themselves  discharged  the  defendant  from  the  obligation  of  the 
contract  of  March,  1873.  I  put  it  in  this  form,  because  up  to  the 
time  of  the  alleged  breach,  I  discover  no  evidence  of  any  intention 
on  the  part  of  the  plaintiff  to  make  an  end  of  the  contract,  nor 
'  any  notice  to  the  defendant  of  a  disposition  to  do  so,  nor  the  omis- 
sion of  any  act  to  the  performance  of  which  it  was  bound.  It 
should  also  be  borne  in  mind  that  the  plaintiff  has  not  at  any  time 
ceased  to  be  a  corporation.  It  has  remained  capable  of  acquiring 
and  holding  property  (Bradt  v.  Benedict,  17  N.  Y.  93),  and  there 
has  been  no  period  of  time  during  the  transactions  disclosed  in  the 
record,  when  it  was  not  jiable  to  be  sued  (Kincaid  v.  Dwinelle,  59 
N.  Y.  548 ;  Revere  v.  Boston  Copper  Co.,  15  Pick.  351),  nor  when 
it  might  not  also  sue  (Boston  Glass  Manufactory  v.  Langdon,  24 
Pick.  49). 

The  defendant  contends  that  the  contract  was  not  assignable. 
If  that  should  be  conceded  it  would  follow  that  it  was  not  em- 
braced in  the  trust  deed,  and  the  question  before  us  would  be 
easily  answered.  But  as  to  that  the  court  below  held  otherwise. 
The  matter  of  the  contract  involved  no  personal  relation  or  confi- 
dence between  the  parties,  or  exerdise  of  personal  skill  or  science, 
for  the  contractor  was  a  corporation  and  its  work  was  necessarily 
to  be  done  through  agents  or  servants.  There  are  no  words  re- 
straining its  assignment,  and  the  mere  fact  that  the  persons  repre- 
senting the  contractor  are  assignees,  and  not  merely  agents  or  8e^ 
vants,  will  not  operate  as  a  rescission  of,  or  constitute  a  cause  for 
terminating,  the  contract.  Devlin  v.  The  Mayor,  63  N.  Y.  8. 
It  could  be  rescinded  by  the  acts  or  assent  only  oi  both  parties,  and 
here  there  is  no  evidence  that  the  plaintiff,  at  any  time,  intended 
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to  abandon  or  dissolve  it.  On  the  contrary  there  is  evidence  of 
an  expenditure  on  its  part  of  several  thousands  of  dollars  in  necea- 
sarv  preparation  for  executing  the  contract,  before  assignment^ 
and  no  evidence  of  a  refusal,  at  any  time,  fully  to  perform  it.  In 
fact  the  time  had  not  come  for  the  plaintiff  to  do  more  than  it  had 
done. 

Did  it  evince  an  intention  to  be  no  longer  bound  bv  the  con- 
tract? It  is  not  contended  that  it  did.  The  respondent  relies 
upon  its  assignment  and  insolvency  as  showing  an  inability  to  per- 
form, and  upon  that,  not  as  evidence  for  the  jury,  but  as  calling 
for  a  legal  conclusion  that  thereby  the  defendant  was  set  free. 
But  the  plaintiff  was  not  relieved  from  the  obligation  of  the  con- 
tract. Suppose  the  defendant  had,  after  the  assignment,  taJ^en 
the  first  step,  and  called  upon  the  plaintiff  to  perform.  There 
was  nothing  in  the  nature  oi  things  to  prevent  the  plaintiff,  or  its  ^ 
trustees,  from  complying.  Suppose  it  had  failed  to  comply. 
Then  there  w^ould  have  been  notnmg  to  prevent  a  claim  for  dam- 
ages on  the  part  of  the  defendant  for  its  non-compliance.  If  es- 
tablished, the  claim  would  have  been  good  against  the  assets,  if 
an^  there  were  in  the  hands  of  the  trustees,  not  otherwise  appro- 
priated, or  any  property  acquired  by  the  corporation.  But  as  the 
case  stood  there  was  no  repudiation  of  the  contract,  no  refusal  to 
perform,  no  evidence  even  of  inability.  The  discussion  of  this 
proposition  is  very  much  limited  by  the  frank  and  explicit  state- 
ment of  the  learned  counsel  for  the  defendant,  that  he  does  not 
claim  that  mere  bankruptcy  is  a  rescission  by  the  plaintiff.  Much 
less  does  that  follow  a  voluntary  assignment.  Bankruptcy  applies 
the  effects  of  the  debtor  to  the  discharge  of  his  obligations,  and 
then  releases  him  from  the  weight  of  them.  The  assignment  in 
this  case  had  no  such  consequence.  It  did  not  change  the  relation 
between  the  conti-actiug  parties.  The  plaintiff  still  remained  the 
contractor  and  responsible  to  the  defenaant  for  the  performance  of 
his  contract  with  them.    Mandeville  v.  Reed,  13  Abb.  Pr.  173. 

We  think  it  unnecessary  to  repeat  here  the  English  cases  cited 
by  the  respondent  as  to  the  effect  of  insolvency  or  bankruptcy 
upon  contracts  made  by  the  insolvent.  They  have  been  examined^ 
but  the  case  before  us,  as  it  now  stands,  is  not  within  thenu 
There  was  in  fact  no  recission  by  the  plaintiff,  nor  evidence  that 
the  conduct  of  the  defendant  was  induced  either  by  a  belief  that 
there  was  a  rescission,  or  a  belief  that  the  plaintin  intended  to 
abandon  the  contract,  or  that  the  defendant  in  such  belief  had 
likewise  abandoned  it.  Indeed  at  the  time  of  the  breach  by  the 
defendant,  there  had  been  no  notice  to  the  defendant,  actual  or 
constructive,  of  the  circumstances  now  relied  upon  as  a  defence. 
It  is  claimed  that  notice  should  have  been  given  by  the  plaintiff  or . 
the  plaintiff's  assignees  of  an  intention  to  stand  oy  the  contract. 
But  such  notice  could  not  be  necessary  until,  by  the  ommission  of 
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some  necessary  act  on  their  part^  the  defendant  had  been  justified 
in  coming  to  the  conclusion  that  the  other  party  intended  to 
abandon  it.  Such  circumstances  raised  the  question  of  mutual 
rescission  in  Ex  parte  Chalmers,  L.  K  8  Ch.  App.  Cas.  289,  and 
in  Morgan  v.  Bam,  L.  R.,  10  Com.  Pleas,  15.  What  acts  or  pro- 
ceedings then  of  the  plaintiff  or  its  assignees  do  work  that  result! 
^'The  msolvency  and  the  assignment  of  the  plaintiff !"  '^  These 
things,"  the  learned  counsel  says,  ^^  relieved  the  defendant  from  all 
obligations  under  the  contract"  His  reasons  are :  first,  the  con- 
tract is  not  assignable ;  second,  an  implied  condition  that  the  con- 
tracting party  shall  not  change  its  status  or  condition.  The  first  I 
have  already  considered,  and  we  discover  nothing  from  which  such 
a  condition  can  be  implied.  Varying  fortunes  in  an  individual  or 
a  corpoi*ation  are  within  the  common  experience  of  all,  but  it  has 
not  been  thought  that  the  obligation  of  a  contract  was  affected  by 
that  circumstance. 

If  dissolution  had  taken  place,  a  very  different  question  would 
come  up.  Dissolution  was  not  even  thought  of.  The  assignment 
itself,  after  providing  for  the  payment  of  all  tlie  debts  of  the 
plaintiff,  directs  the  trustees  to  pay  over  to  its  treasurer  such 
surplus  as  might  remain,  and  there  is  evidence  tending  at  least  to 
show  that  its  assets  were  considerable,  tliat  every  claim  was  settled 
and  its  means  of  raising  money  ample  for  any  purpose  renuired  by 
tiie  contract.  It  was,  however,  held  by  the  trial  court  that  a 
prima  facie  case  as  to  the  plaintifiPs  ability  to  carry  out  the  con- 
tract, notwithstanding  its  embarrassment,  had  been  made  out,  and 
the  plaintiff's  couns^  did  in  fact,  upon  this  intimation,  forbear 
further  evidence.  The  ruling  upon  that  point,  therefore,  must  be 
regarded  at  this  stage  of  the  case  as  final. 

There  is  evidence  also  that  the  trustees  held  the  shops  and  the 
machinery — the  works,  until  1878,  in  order  that  the  plaintiff 
might  resort  to  them  to  execute  the  contract  at  any  time  it  had 
orders  to  do  so.  There  is  evidence  of  repeated  communications  to 
the  defendant — one  in  the  fall  of  18t3,  immediately  after  its 
failure  and  jnst  before  or  just  after  the  assignment,  and  some  as 
late  as  the  spring  of  1876 — of  a  desire  and  readiness  on  the  part  of 
the  plaintiff  to  execute  the  work,  and  that  the  shops  were  retained 
for  carrying  out  the  contract.  But  all  this  the  trial  court  held 
insufficient,  by  reason  of  certificates  made  by  the  plaintiff  in  1874 
and  1875,  and  filed  in  the  office  of  the  secretary  of  tne  State  of  Mas- 
sachusetts, to  the  effect  that  it  ceased  operations  in  September, 
1873,  and  on  October  8,  1873,  transferred  its  entire  property,  real 
and  personal,  to  trnstees  for  the  benefit  of  its  creditors,  and  now  has 
only  a  nominal  organization  for  the  purpose  of  liquidation,  being 
wholly  insolvent."  The  certificates  were  under  tne  oath  of  the 
officers  of  the  corporation,  and  the  learned  judge  held  them  con- 
clusive against  the  plaintiff. '  In  this  there  was  error.    The  certifi- 
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cates  were  evidence,  but  exclnded  no  other  evidence.  It  is  nn- 
necessary  to  inqnire  how  far  the  statements  would  conclude  the 
corporation  in  any  proceeding  by  tlie  State — the  State  is  not  con- 
cerned— nor  how  far  the  affiant,  if  a  witness,  might  be  affected  if 
he  gave  a  different  version  of  the  matters  referred  to.  His  credi- 
bility wonld  b^  for  the  jury.  But  no  statute  has  been  cited 
which  gives  to  the  papers  the  force  claimed  for  them  as  evidence, 
nor  have  we  any  precedent  which  reqaires  a  court  to  hold  them 
conclusive  in  a  civil  action  by  the  corporation  to  assert  its  right  of 
property. 

If  the  corporation  was  not  in  fact  dissolved — as  it  clearly  was 
not — ^if  it  was  not  relieved  from  the  obligations  of  the  contract — 
and  this  we  hold — then  upon  the  whole  evidence  which  might  be 
produced  by  the  parties,  it  was  for  the  jury  to  say  whether  the 
plaintiff  was  able  and  ready  and  willing  to  execute  the  contract, 
and  if  it  was,  then,  whether  by  the  defendant's  violation  of  it,  the 
plaintiff  sustained  damages.  As  to  the  evidence  already  in,  we 
forbear  comment.  As  the  case  now  stands  it  was  not  properly 
disposed  of  at  the  Circuit. 

The  judgment  appealed  from  should,  therefore,  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  revei*sed. 

Contract  with  Corporate  Seal  Annexed. — ^In  general,  where  an  mstm- 
ment  is  sealed  with  the  seal  of  the  corporation  which  purports  to  have 
been  affixed  by  the  proper  officers  it  is  prima  facie  a  valid  corporate  act. 
Tenuey  e.  Lumber  Co.,  43  N.  H.  343;  Hutchins^.  Byrnes,  9  Gray,  367;  Havens 
V,  Adams,  4  Allen,  80;  Sherman  e.  Fitch,  98  Mass.  59;  Eureka  Co.  «. 
BMley  Co.,  11  Wall.  488;  Reed  e.  Bradley,  17  III.  321;  Leggett  e.  N.  J. 
Mfg.  Co.,  1  N.  J.  Eq.  541;  Koebler  v.  Black  River,  etc.,  R.  Co.,  2  Black, 
715;  Conine  v.  Junction,  etc.,  R.  Co.,  3  Houst.  (Del.)  288;  Bank  of  Middle- 
burg  e.  Rutland,  etc.,  R.  R  Co.,  80  Yt.  159;  Woodman  v.  York,  etc.,  R.  R. 
Co.,  60  Me.  549. 


Hutchinson  et  aL 

V. 

New  Shabon,  C.  V.  and  E.  R.  Oo. 

(Advanee  (kue,  Iowa,     April  10,  1884.) 

Where  a  party  fails  to  entirely  complete  work,  under  a  written  contract 
with  a  railroad  company  to  grade  a  line,  because  the  company  abandons  the 
eonstmction  of  that  portion  of  the  line  which  remains  to  be  gntded,  and 
directs  the  contractor  to  cease  work,  the  corporation  cannot  recover  dam- 
ages for  failure  to  perform  the  contract,  although  the  work  was  not  com- 
pleted within  the  stipulated  time,  there  being  no  complaint  made  on  this 
ground. 
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A  written  contract  hdd  to  be  properly  construed. 

Where  the  preponderance  of  eyidence,  without  coniidering  a  written  oon* 
tncty  if  with  the  party  oontetting  the  reformation  of  the  contract,  it  will 
aot  be  reformed. 

Appeal  from  Mahaska  Circuit  Conrt. 

Thia  is  an  action  in  eqoitjr  by  which  it  is  sought  to  foreclose  a 
mechanic's  lien  upon  the  railroad  of  the  defendants  for  money 
claimed  to  be  due  upon  a  contract  for  grading  part  of  said  road. 
There  was  a  decree  for  the  plaintiffs,  and  the  defendants  appeal 

B.  A.  Sankej,  S.  0.  Oook,  and  Laffertj  &  Keedham  tor  ap- 
pellants. 

J  F.  Lacej  for  appellees. 

BoTHBooK,  C.  J. — ^In  June,  1881,  the  plaintiib  entered  into  a 
written  contract  with  defendants  by  whicn  plaintiffs  undertook  to 
grade  ten  miles  of  railroad.  That  part  of  the  contract  which 
provides  for  the  compensation  to  be  paid  for  the  work  is  as  follows: 
^^  Twelve  cents  per  cubic  yard  for  all  earth  moved  from  cuts  or 
fills  four  feet  in  height  or  depth,  and  hauls  not  to  exceed  five  hun- 
dred feet  in  length ;  and  for  all  earth  moved  from  cuts  or  on  to 
fills  over  four  feet  in  height  or  depth,  and  under  seven  feet,  the 
second  parties  are  to  receive  16  cents  per  cubic  yard ;  and  for  all 
earth  moved  on  to  fills  thirteen  feet  in  height  the  same  rate  of 
seventeen  cents  per  cubic  yard ;  and  for  all  cuts  over  seven  feet  in 
depth  the  second  parties  are  to  receive  a  like  increase  of  proper- 
tion  of  the  price  above  sixteeen  cents  per  cubic  yard." 

The  plaintiffs  did  not  entirely  complete  the  work,  and  for  this 
reason  the  defendants  claim  damages.  We  do  not  think  that  the 
evidence  shows  that  the  defendants  are  entitled  to  any  damages  on 
this  account.  It  appears  that  the  railroad  company  abandoned  the 
construction  of  that  part  of  the  line  which  plainti&  contracted  to 
grade,  and  directed  tne  plaintiffs  to  cease  the  work  under  the  con- 
tract. It  is  true,  this  was  after  the  time  fixed  in  the  contract  for 
the  completion  of  the  work  thereunder,  but  it  does  not  appear  that 
any  complaint  was  made  by  the  company  of  any  failure  to  do  the 
work  within  the  stipulated  time. 

The  defendants  lurther  pleaded  that  the  real  contract  between 
the  parties  was  ^^  that  the  sixteen  cents  per  cubic  yard  provided 
for  m  said  contract  was  to  be  paid  for  the  excess  over  four  feet 
and  under  seven  feet  in  cuts  or  fills,  and  not  for  the  whole  amount 
of  the  cut  or  fill  when  over  four  and  under  seven  feet,  and  that 
the  seventeen  (17)  cents  per  cubic  yard,  provided  for  in  said  con- 
tract  should  be  for  the  excess  over  seven  feet  and  under  thirteen 
13)  feet  in  height  on  fills ;"  and  that  the  ^^  like  increase"  provided 
or  in  said  contract  for  all  cuts  over  seven  feet  in  depth  snould  be 
for  the  excess  over  seven  feet,  and  not  for  the  whole  cut,  and  by 
reason  of  oversight  and  mistake  in  drafting  the  contract  the  pro- 
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virion  in  resard  to  the  excess  in  said  several  particulars  was  omitted. 
It  was  asked  that  the  contract  be  reformed  accordingly.  Evidence 
was  introduced  on  this  branch  of  the  case  bv  both  parties.  The 
court  found  that  there  was  no  sufficient  proof  made  to  authorize  a 
reformation  of  the  contract.  This  finaing  was  clearly  correct. 
Indeed,  it  appears  to  us  that  upon  this  issue  the  preponderance  of 
the  evidence,  without  considering  the  written  contract,  was  with 
theplaintifis. 

Tne  court  construed  the  contract  as  meaning  that  wherever  a 
cut  or  fill  in  any  part  of  its  len^h  exceeded  four  feet,  the  whole 
of  that  part  should  be  estimated  at  sixteen  or  seventeen  cents  per 
yard  from  the  natural  surface  up  or  down,  and  that  that  part  of  the 
same  cut  or  fill  which  was  less  than  four  feet  should  be  estimated 
at  twelve  cents  per  yard.  We  believe  this  construction  was  correct 
according  to  the  contract  as  written,  and  there  being  no  showing 
that  the  plaintifb  understood  it  in  any  difEerent  sense,  that  con- 
Btruction  was  properly  adopted.    Affirmed. 


Hel'hsell 
OmoAGo  AJSTD  Alton  B.  B.  Oa 

(77  MiBwwri  Bq)arU,  816.) 

In  the  absence  of  any  statutory  mode  of  service  of  a  notice  upon  a  cor* 
poration,  w)ien  it  cannot  be  had  upon  the  chief  officer  or  managing  agent, 
service  upon  any  officer,  whose  official  relation  to  the  governing  body,  or 
managing  asent,  or  chief  officer,  would  make  it  his  duty  to  communicate  the 
notice,  will  oe  sufficient.    The  secretary  is  such  an  officer. 

VHiere  materials  are  furnished  for  the  construction  of  a  railroad  in  car- 
load lots,  under  separate  and  independent  orders,  no  lien  therefor  can  be 
acquired  under  article  4,  chapter  47  of  the  Revised  Statutes  of  1870,  for  such 
car-loads  as  were  furnished  more  than  ninety  days  before  the  filing  of  the 
account  claimed  to  be  a  lien,  although  others  were  furnished  within  that 
time. 

Materials  furnished  to  a  contractor  for,  and  used  by  him  in  the  construc- 
tion of,  a  railroad,  are  to  be  regarded  as  furnished  to  the  railroad. 

Appeal  from  Andrian  Circnit  Conrt. 

Macfarlane  &  Trimble  for  appellants. 

If  all  the  materials  are  furnished  under  one  contract,  or  one  re- 
quest, one  indivisible  lien  will  be  created,  bnt  when  under  several 
contracts  or  requests,  each  separate  contract  becomes  a  separate  lien. 
It  was  a  question  of  fact,  to  be  submitted  under  proper  instruc- 
tions, whether  there  was  only  one  contract  or  whether  each  load 
was  a  separate  contract    Stine  v.  Austin,  9  Mo.  554;  Yiti  v.  Dixon« 
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12  Mo.  482 ;  Livermore  v.  Wright,  33  Mo.   81 ;  PhilUpe  Mec 
Liens,  §§  324,  326 ;  Mercliard  v.  Cook,  4  Greene  (Iowa),  116 ; 
Diller  v.  Burffer,  68  Pa.  St.  432. 
S.  M.  Smitn  for  respondent. 

Hough,  C.  J. — The  Kansas  City,  St.  Louis  &  Chica^  R.  R. 
Co.  is  the  owner  of  a  raih'oad  extending  from  Mexico,  Missouri,  to 
Kansas  City,  Missouri.  The  Chicago  &  Alton  R.  K.  Co.  was  the 
contractor  for  building  said  road,  and  is  now  the  lessee  thereof; 
Moraghan,  Sims  &  Co.  were  sub-contractors  under  the  Chicago  & 
Alton  R.  R.  Co.  for  building  a  portion  of  said  road ;  and  this  suit 
was  brought  against  said  sub-contractors,  contractor  and  lessee,  and 
owner,  to  recover  the  price  of  460  barrels  of  cement  sold  bj  the 
plaintiff  to  said  Moraghan,  Sims  &  Co.  to  be  used  in  the  con- 
struction of  said  road,  and  to  establieh  a  lien  on  said  railroad 
therefor  under  the  statute.  The  trial  was  before  the  court  without 
the  aid  of  a  jury,  and  resulted  in  a  verdict  for  the  plainti&  for 
$900. 

The  return  of  service  of  notice  of  the  lien  on  one  of  the  defend- 
ants, is  as  follows :  "  Served  this  notice  in  the  city  of  St.  Louis 
on  the  5th  day  of  October,  1878,  by  delivering  a  copy  thereof 
to  R.  P.  Tansey,  secretary  of  tlie  Kansas  City,  St.  Louis  & 
Chicago  R.  R.  Co.,  the  president  thereof  being  absent  from  the 
city  and  could  not  be  found."  (Signed)  ^^  John  Finn,  sheriff  city 
of  St.  Louis." 

Six  cars  of  cement  containing  eighty  barrels  each,  and  one  car 
eontaininff  sixty  barrels,  making  in  all  540  barrels  were  furnished 
by  the  piaintius  to  the  sub-contractors,  of  which  forty  or  fifty 
barrels  were  returned  by  said  sub-contractors  to  themselves  at  St 
Louis.  The  testimony  shows  that  all  the  cement  charged  for  in 
plaintiffs'  account  was  used  in  the  construction  of  the  road,  and 
that  part  thereof  was  furnished  more  than  ninety  days  before  the 
10th  day  of  October,  1878,  the  day  on  which  the  lien  was  filed. 
There  was  also  testimony  tending  to  show  that  each  car-load  was  a 
separate  and  distinct  purchase. 

The  principal  questions  presented  for  determination  relate  to  the 
service  of  notice  on  the  Kansas  City,  St.  Louis  &  Chicago  R.  R. 
Co.,  and  the  action  of  the  court  in  refusing  instructions  numbered 
eight  and  ten,  asked  by  the  defendant,  which  are  as  follows : 

8.  If  each  bill  of  cement  was  furnished  Moraghan,  Sims  &  Co., 
by  plaintiffs  under  a  separate  contract,  then  no  such  bill  can  con- 
stitute a  lien  on  the  railroad,  unless  it  was  furnished  within  nine^ 
days  next  before  the  10th  day  of  October. 

10.  If  the  cement  was  ordered  in  car-load  lots,  each  order 
being  separate  and  independent  of  any  other,  and  in  like  manner 
each  invoice  became  due  and  payable  upon  shipment,  or  in  any 
particular  time  after,  then  they  were  separate  and  distinct  tnsuh 
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actions,  and  not  one  contract,  and  the  rule  of  the  laet  item  in  the 
account  giving  life  to  the  whole  account,  does  not  apply,  and  no 
Hen  exists  for  any  material  furnished  more  than  ninety  days  prior 
to  October  10th,  1878. 

It  is  provided  by  law  how  and  upon  whom  all  writs  of  summons 
and  all  notices,  orders  and  rules  in  the  progress  of  any  cause 
directed  to  a  corporation,  shall  be  served ;  but  there  is  no  statute 
of  this  State  prescribing  upon  what  officer,  or  officers  of  a  domestic 
corporation  notices  shall  be  served  which  are  required  by  law  to 
be  served  before  the  institution  of  a  suit  in  order  to  fix  a  lien  or 
give  a  right  of  action.  In  the  absence  of  any  legislative  enactment 
providing  how  such  notices  shall  be  served,  it  would  seem  reason- 
able to  hold  that  when  service  cannot  be  had  on  the  chief  offic<er, 
or  managing  agent  of  the  corporation,  service  on  any  officer  whose 
official  relation  to  the  governing  body  or  managing  agent  or  chief 
officer  of  the  corporation,  would  make  it  his  duty  to  communicate 
such  notice  to  such  body,  agent  or  officer,  will  be  sufficient 
We  regard  the  secretary  of  a  corporation  as  such  an  officer,  and, 
therefore,  hold  the  service  of  notice  therein  recited  to  be  sufficient 

The  two  instructions  above  set  forth  should  have  been  given,  as 
they  announce  correct  principles  of  law,  and  there  was  sufficient 
testimony  upon  which  to  base  them.  livermore  v.  Wright,  88 
Mo.  81;  Allen  v.  Frumet  Mining  and  Smelting  Co.,  y8  Mo. 
688. 

It  has  also  been  contended  in  ar^ment  that  as  the  law  only 
gives  a  lien  for  the  materials  furnished  to  the  railroad  company, 
whose  road  is  being  constructed,  the  plaintiff  could  acquire  no 
right  to  a  lien  for  materials  furnished  by  them  to  the  sub-con- 
tractors, Moraghan,  Sims  &  Co.  Materials  furnished  to  a  con- 
tractor for  the  construction  of  a  railroad,  and  used  by  him  in  the 
construction  of  such  road  are  in  the  eye  of  the  law  furnished  to 
the  railroad. 

For  error  comitted  by  the  court  in  refusing  to  give  the  8th  and 
10th  instructions,  asked  by  the  defendants,  the  judgment  will  be 
reversed  and  the  cause  remanded.    The  other  judges  concur. 


Mteb  &  Hat 

V. 

DupoHT  et  aL 

(79  SMueby  B&p&riiy  419.) 


Where  a  isOroad  ccmjpfMj  has  contracted  with  a  nibecriber  to  Its  eapitil 
stock  to  apply  the  subscriptioii  to  the  construction  of  a  particular  part  of  its 
road,  a  contractor  who  has  done  the  work  on  that  part  of  the  road  under  a 


032  MYEB  Si  HAT  V.  DUPONT  XT  AL. 

oontnct  with  the  company  haa  no  lien  on  the  lubBcription  to  Becnre  tht 
payment  of  hia  claim,  unleaa  he  haa  contracted  therefor,  and  the  fueaideiit 
and  directora  of  the  company  are  not  liable  for  the  appropriation  of  the 
■abflcription  to  the  payment  of  other  debta  of  the  company  so  long  as  the 
•abflcriDer  doea  not  complain. 

If  such  a  trust  exists  in  fayor  of  the  contractor,  he  cannot  enforce  it  with- 
out alleging  that  a  sufficient  amount  to  pay  his  claim  remains  in  the  hands 
of  the  company  after  constructing  the  portion  of  the  road  to  which  the 
•abecription  was  to  be  applied. 

Appeal  from  Louisville  Chancery  Court 
D.  M.  Rodman  for  appellants. 
H.  C.  Pindell  for  appellees. 

Pbtob,  J. — ^There  is  no  question  but  the  president  and  directors 
of  the  Elizabethtown  &  Padncah  B.  R.  Co.  can  be -made  individ- 
uallj  liable  for  a  fraudulent,  and  even  for  a  wrongful  or  ili^al 
appropriation  of  the  corporate  funds  of  the  company.  The  ques- 
tion arises  in  this  case,  are  the  facts  alleged  in  the  petition  sufficient 
to  create  such  a  liability.  The  subscription  of  one  million  of 
dollars  made  to  the  capital  stock  of  the  company  by  the  ci^  of 
Louisville  was  to  be  paid  or  realized  by  the  issuance  of  the  bonds  of 
the  city,  the  bonds  to  be  sold  by  the  president  and  directors,  and 
when  -  sold  the  proceeds  to  be  paid  to  the  commissioners  of  the 
sinking  fund  of  the  city,  and  to  be  paid  by  these  commissioners 
to  the  president  of  the  company  upon  or  for  work  in  the  con- 
struction of  forty-five  miles  of  continuous  road,  beginning  at  the 
city  of  Louisville.  In  other  words,  the  money  was  to  be  paid  as 
the  work  progressed,  one  half  to  be  paid  when  the  chief  engineer 
certified  tnat  this  much  is  due  for  work  completed  on  the  fiint 
thirty  miles  of  the  road,  beginning  at  Louisville,  and  the  other 
half  to  be  paid  upon  a  similar  statement  by  the  engineer  that  the 
same  is  due  for  work  actually  done  on  the  remainder  of  the  road ; 
and  if  the  amount  so  dedicated  to  the  construction  of  either  part 
of  the  road  shall  be  more  than  is  necessary  for  that  purpose,  it  may 
be  applied  to  the  construction  of  other  parts  of  the  road.  The 
company  was  also  required  to  execute  an  obligation  to  the  effect 
that  the  proceeds  of  the  bonds  would  be  thus  applied,  and  in  no 
event,  as  provided  by  the  ninth  section  of  the  ordinance  consti- 
tuting the  contract  between  the  parties,  was  the  subscription  of 
stock  to  be  subjected  to  the  present  mortgage  of  the  Elizabeth- 
town  and  Paducah  road. 

The  object  of  the  city  of  Louisville  was  to  secure  the  applica- 
tion of  the  funds  subscribed  to  the  construction  of  the  road  next 
to  the  city,  and  for  this  purpose  the  sinking-fund  conunissioners 
were  required  to  retain  possession  of  the  funds,  and  pay  them  out 
to  the  president  as  the  work  progressed,  in  the  manner  specified 
by  the  ordinance. 

After  this  contract  had  been  made  by  the  company  and  the  city, 
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in  pursuance  of  the  act  of  Febimary  18th,  1878,  the  present  ap- 
pellants entered  into  a  oonti*act  with  the  railroad  company,  by 
which  they  undertook  to  construct  two  sections  of  the  road  within 
thirty  miles  of  the  city  for  $68,000,  to  be  paid  them  as  the  work 
progressed,  the  company  retaining  fifteen  per  centum  of  the 
amount  actually  dae  until  their  entire  contract  was  completed.  It 
is  alleged  that  the  company  had  in  its  possession  a  sum  sufficient 
out  of  the  proceeds  of  the  bonds  to  pay  them  in  full ;  that  they 
had  completed  their  contract,  and  there  was  still  due  them  $13,000 ; 
that  it  was  the  duty  of  the  directors  to  have  paid  them  out  of  this 
fund ;  but  in  disregard  of  that  duty  they  had  fraudulently  and 
illegally  taken  the  money,  and  paid  it  as  interest  on  the  old 
mortgage  of  the  Elizabethtown  &  Padncah  E.  B.  Co.,  not  leaving 
enough  to  pay  any  part  of  the  balance  due  the  appellants. 
That  the  company  had  gone  into  bankniptcy,  was  insolvent, 
and  the  president  and  directors,  by  reason  oi  their  wrongful  and 
fraudulent  acts,  were  personally  liable,  etc.  The  contract  made 
between  appellants  ana  the  company  is  made  part  of  the  petition. 
This  contract*  prescribes  the  manner  in  which  the  work  is  to  be 
done,  the  mode  of  payment,  etc.,  but  contains  no  stipulation  by 
which  the  proceeds  of  the  bonds  in  the  hands  of  the  smking-f  und 
commissioners  are  assigned  to  the  appellants,  or  any  lien  given 
them  on  this  fund  to  secure  its  payment.  The  city  of  Louisville 
is  not  complaining  or  a  party  to  the  action,  nor  is  there  any  allega- 
tion that  the  road  has  not  been  completed,  or  the  work  done  as 
agreed  on  by  the  company  and  the  city ;  but,  on  the  contvary,  the 
legitimate  inference  from  the  facts  stated  is,  that  the  road  has  been 
completed,  and  the  proceeds  of  the  bonds,  or  a  part  of  them,  ap- 

Eliea  in  discharging  the  debts  of  the  corporation.  The  contract 
etween  the  city  of  Louisville  and  the  appellees  or  the  railroad 
company  created  no  trust  in  favor  of  the  contractors  by  reason  of 
work  done  on  this  particular  part  of  the  road.  It  is  true  the  fund 
belonged  to  the  corporation,  and  when  diverted  from  its  legitimate 
purpose  by  the  directors — that  is,  used  for  purposes  other  than  the 
construction  of  the  road,  or  in  payment  of  debts  due  by  the  cor- 
poration— ^the  directors  would  have  been  individually  liable. 

The  appropriation  of  this  fund  to  the  construction  of  a  particular 
part  of  me  road  was  to  secure  the  citv  of  Louisville,  and  when  the 
contract  between  the  city  and  the  railroad  company  has  beeh  com- 

Elied  with,  the  contractor  has  no  risht  to  complain.  He  may 
ave  contracted  upon  the  faith  that  this  fund  would  build  the  road 
the  distance  contemplated,  and  that  the  subscription  would  insure 
the  solvency  of  the  corporation ;  still  he  had  no  lien  upon  the  fund 
or  the  right  to  demana  that  the  money  paid  him  by  the  company 
should  come  from  the  proceeds  of  the  Louisville  bonds. 

These  appellants  were  being  paid  monthly  by  their  contract 
with  the  company,  when  the  company  was  not  entitled  to  receive 
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any  vturt  of  the  proceeds  of  the  bond,  until  work  of  the  viliie  oi 
one  naif  the  proceeds  had  been  completed  on  the  first  thirty  mileSi 
and  work  of  the  valoe  of  the  remaining  half  on  another  part  of 
the  road.  80  the  appelUuits  were  being  paid  monthly  nndl  the 
work  had  prc^resBed  to  its  completion,  and  now  they  insist  that  one 
hnndred  and  twenty  thousand  dollars  of  the  proceeds  of  the  bonds 
had  been  paid  on  the  old  mortgage  executed  by  the  company, 
and  for  that  reason  the  president  and  directors  are  individually 
liable.  The  proceeds  may  have  been  invested  in  this  way,  and  yet 
the  company  have  paid  out  a  much  larger  sum  from-  its  own 
pocket  tnan  the  proceeds  used  in  paying  the  mortgage  debts. 

If  the  appellants  have  a  lien,  or  if  there  is  a  trust  created  by 
reason  of  their  relation  to  tbe  ori^'nal  contracting  parties,  no 
recovery  can  be  had  in  the  absence  01  an  allegation  £at,  after  ex- 
pending the  amount  of  means  subscribed  by  tnecity  of  Louisville 
in  the  construction  of  the  road,  they  still  had  a  sum  sufficient  left 
in  their  hands,  or  that  had  been  appropriated  to  other  purposes^  to 
payappellants'  debt 

W  hat  is  the  diCEerence  between  paying  out  the  actual  proceeds 
of  these  bonds  and  a  sum  equivalent  to  the  proceeds!  And  if 
they  had  paid  a  sum  equal  to  the  Louisville  subscription  out  of 
the  company's  pocket,^  why  had  not  the  company  the  right  to 
pay  off  the  mortgage  if  tne  sum  realized  was  sufficient  for  that 
purpose! 

It  is  not  a  violent  presumption  to  say  that  the  road  had  been 
constructed  by  the  company,  or  the  contract  complied  with ;  and 
when  the  city  had  been  satisfied,  the  appellants  were  no  more 
beneficiaries  of  the  fund  than  any  other  contractor  on  the  road. 
As  creditors  of  the  company,  they  were  interested  in  having  the 
funds  of  the  corporation  applied  to  the  payment  of  the  corporate 
debt,  and  when  this  fund  has  been  misapplied  the  directors  are 
liable. 

In  the  case  of  the  Shakers  v.  Underwood,  an  officer  of  the  bank 
had  misapplied  the  funds  belonging  to  the  depositor  by  converting 
them  to  the  bank's  use.  So  in  this  case :  if  the  money  of  the  cor- 
poration is  converted  by  the  appellees  in  the  payment  of  their  own 
debts,  or  in  the  construction  of  some  other  public  improvoment^ 
a  liability  would  exist;  or,  as  in  the  cases  of  Gratz  v.  Eedd,  4 
B.  M.,  and  L.  &  O.  B.  B.  Co.  v.  Bridges,  7  B.  M.,  where  tlie 
directors  and  stockholders  constituting  the  corporation,  instead  of 
paying  the  debts  of  the  corporation,  took  the  money  and  sunk  it 
m  their  own  pockets ;  or  where  the  sheriff  has  property  of  the 

Erincipal  in  his  possession  to  pay  a  debt  for  which  the  surety  is 
able,  and  destroys  it  or  surrenders  it  to  the  debtor — ^in  all  these 
cases  the  leeal  rights  of  the  parties  are  affected  by  the  act  of  the 
party  comphdned  of. 
ifot  so  m  the  present  case.    The  appellants  are  not  liable  for 
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any  debt  to  the  appellees  or  the  city  of  Louisville,  nor  has  either 
of  them  any  property  pledged  to  secure  any  debt  owing  the  ap- 
pellant, bnt  the  debtor  is  complained  of  for  not  paying  out  of  hi8 
own  means  a  debt  dae  the  appellant  in  preference  to  another 
creditor  of  the  same  debtor. 

Here  the  effort  is  to  make  the  president  and  directors  liable  for 
paying  debts  by  the  company — the  same  company  with  which  the 
appellants  contracted.  Ihe  city  of  Louisville  requires  the  money 
gabscribed  to  be  applied  to  the  building  of  the  road  witliin  cer- 
*tain  limits;  the  county  of  Hardin  upon  condition  that  its  sub- 
scription is  applied  to  constructing  the  road  within  its  limits; 
and  A  as  an  individual  on  condition  that  the  money  subscribed 
by  him  is  to  be  applied  to  the  buildine:  of  the  road  throncrh 
his  farm.  ^^  ^   ■  * 

It  is  now  maintained  that  for  the  labor  performed  upon  those 
parts  of  the  road  designated  for  the  application  of  the  money,  the 
laborer  or  contractor  performing  the  work,  although  he  makes  an 
independent  contract  naving  no  reference  to  the  fund,  is  the  sole 
beneiiciary  of  t^e  fund,  and  that  the  directors  are  individually 
liable  if  they  apply  it  in  any  other  mode,  although  it  is  done 
by  the  consent  of  the  parties  with  whom  they  or  the  company 
contracted. 

The  company  was  under  no  obligation  to  pay  the  appellants  out 
of  this  fund.  They  were  not  parties  to  tne  contract,  and  there 
was  no  tmst,  express  or  implied,  that  the  company  should  pay  it 
to  the  appellants,  or  that  they  were  to  become  tne  beneficiaries  of 
the  fund,  or  any  part  of  it.  Suppose  the  city  of  Louisville  had 
the  right  to  have  used  these  bonds  by  changing  the  contract  on 
other  parts  of  the  road,  as  would  have  been  the  case  with  an  in- 
dividual subscription,  will  it  be  contended  that  the  appellants  had 
such  an  interest  in  it  as  to  prevent  this  change  of  contract  between 
the  city  and  the  company?  We  think  not;  and  as  to  all  parties 
but  the  city  of  Louisville,  the  company,  when  it  obtained  the 
money,  had  the  right  to  use  it  for  any  purpose  connected  with  the 
corporation,  either  in  the  construction  of  the  road  or  the  payment 
of  its  debts.  Nor  was  the  company,  by  the  terms  of  the  contract 
with  the  city,  prevented  from  applying  the  money  to  the  payment 
of  the  mortgage  debt.  This  mortgage  had  been  made,  including 
doubtless  all  the  rights  and  franchises  of  the  company,  and  the  one 
million  dollars  of  stock  about  to  be  taken  was  understood  not  to 
be  embraced  by  the  terms  of  the  mortgage ;  that  no  right  to  this 
stock  or  the  subscription  passed  to  the  mortgagees,  and  if  such 
had  been  the  contract,  if  tne  road  had  been  constructed  with  the 
company's  own  means,  instead  of  the  money  from  the  proceeds  of 
the  bonds,  the  company  had  the  ri^ht  to  apply  it  to  the  payment 
of  the  mortgage  debt  The  city,  however,  nas  its  stock;  at  least 
that  corporation  makes  no  complaint  of  the  action  of  the  directorSi 
16  A.  A;  B.  R  Gas.— 40 
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and  the  appellant  haa  no  fi^xt  to  make  duBdUmm  penaaalf  lidbk 
becaoae  tLey  paj  one  ddn  of  the  eurputaljon  m  |Miftnije  to  At 
oth^*. 

It  ia  DO  miiapptopriarion  of  the  fimda  of  a  eotponstaoB  by  the 
directors  when  the  nrndg  are  naed  in  good  faith  for  the  cMi|Winie 
parpocea.     To  paj  one  debt  vhen  tiiej  eoald  hare  paid  aiiochcr. 
thereby  giving  a  prefefeooe,  ia  not  a  fraadnlent  act  on  the  pan  of 
t^ie  directors.     It  ia  not  anflScieot  to  allege  that  the  direeion  have 
f raadalentlj  misappropriated  the  fimda  of  the  eoopanj.    It  miBt 
appear  in  what  way  the  fnnd  was  perpetrated.    It  ia  aaid  die 
fraod  oonsista  in  paying  a  eertain  aom  of  money  on  the  inortaM 
debt.    Tbaty  aa  we  have  already  aeen,  ia  not' frandiiknL    xhe 
company  had  the  right  to  diapoae  of  it  in  that  way^if  the  otj  with 
whom  it  had  contracted  had  oeen  indemnified  by  the  eooatraetion 
of  the  road.     A  third  pvty  haa  no  right  to  oomfdain  when  the 
city  is  silent;  and  besides,  if  a  tmst  existed,  it  most  be  aQeged 
that  the  company  had,  or  ought  to  hare  had,  a  snffiejent  sam  in 
its  hands  of  uiis  fund,  after  the  constraction  of  the  road,  to  pay 
appellant    It  had  the  right  to  &pply  the  means  to  the  eonatmction 
of  forty-five  miles  of  t&  roluL    The  road  ia  bnilt    Now,  before 
appellants  can  recover  upon  this  theory,  it  most  be  zvemd  that 
tni0  much  was  on  hand  after  the  constmcdon.    It  is  an  avianient 
indispensable  to  the  maintenance  of  the  action,  adopting  appeUants' 
theory  as  the  law  of  the  case. 

In  either  aspect  of  the  case  the  judgment  mnst  be  affirmed. 


Ohioaoo  ahd  Altoh  R.  B.  Ckx 
UvioK  BoLLoro  Mill  Ca 
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Where,  in  a  suit  in  eauity  aeveral  defendants  have  independent  rig^ta  in 
the  subject-matter  of  the  oontroTersy,  and  one  defendant,  having  answered 
letting  up  his  particular  right,  files  a  cross-bill  to  enforce  it,  and  the  f^%ngea 
proce^  together  and  are  heard  together,  and  an  interlocutory  decree  ia 
entered  to  protect  and  enforce  the  rights  thus  set  up,  entitled  as  of  both 
suits,  the  compUdnant  in  the  original  suit  cannot,  unless  upon  consent,  dis- 
miss his  bill  and  thus  depriye  the  defendant  of  the  right  acquired  by  the 
decree. 

When  one  defendant  in  a  suit  in  equity  pleads  to  the  jurisdictioii,  cmd 
another  defendant  answers  setting  up  independent  rights  in  the  snbject- 
matter  of  the  controyersy,  and  no  notice  is  taken  of  the  plea  to  the  juriadio- 
tion,  and  a  final  decree  is  entered  sustaining  the  rights  set  up  in  the  ansirer, 
the  complainant  cannot  haye  his  bill  dismiased  under  the  88th  Role  for 
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Mlnre  to  reply  to  the  plea:  especially  when  appeal  has  been  taken:  and  the 
defendant  pleading  to  the  jurisdiction  is  not  party  to  the  appeal. 

Under  the  statutes  of  Illinois,  Rev.  Stat.  Ul.  ch.  82,  |  51,  a  person  who 
contracted  to  deliver  rails  to  a  railroad  company  for  use  in  the  construction 
of  its  road,  the  deliveries  to  extend  over  a  period  of  time,  and  who  com- 
plied with  his  contract,  and  who  commenced  proceedings  within  six  months 
after  the  date  of  the  last  delivery  to  enforce  a  lien  therefor  under  the  statute, 
had  a  valid  lien  upon  the  property  superior  to  that  acquired  by  a  trust 
created  between  the  date  of  the  last  delivery  of  the  rails  and  the  commence- 
ment of  the  proceedings  to  enforce  the  lien ;  and  such  lien  was  not  affected 
by  a  special  agreement  that  the  contractor  should  have  a  lien  on  the  rails 
till  payment,  and  that  the  possession  of  the  railroad  should  be  the  possession 
of  the  contractor;  nor  by  an  agreement  to  give  credit  to  the  purchaser 
beyond  the  time  within  which  the  statutory  lien  should  be  enforced,  when 
the  purchaser  failed  to  perform  the  conditions  upon  which  that  credit  waa 
agreed  to  be  given. 

Under  the  circumstances  in  this  case  there  was  no  error  in  rendering  a 
personal  decree  against  the  Chicago  &  Alton  R.  R  Co.,  and  awarding  execur 
tion  against  it  in  favor  of  the  contractor. 

The  following  etatement  of  the  case  was  prepared  by  the  oonrt 
to  precede  its  opinion. 

The  original  bill  in  this  case  was  filed  January  8th,  1876,  by 
John  B.  j3umont,  a  citizen  of  the  State  of  New  Jersey,  against 
the  Chicago  &  Illinois  Biver  B.  B.  Co.,  the  Chicago  Railway 
Oonstmction  Co.,  the  Chicago  &  Alton  R.  R.  Co.,  and  the  Union 
Rolling  Mill  Co.,  which,  for  the  sake  of  brevity,  will  be  called 
respectively  the  Illinois  River  ^R.  R.  Co.,  the  Constmction  Co., 
the  Alton  K.  R.  Co.,  and  the  Rolling  Mill  Co.,  all  corporations 
organized  under  the  laws  of  the  State  of  Illinois,  and  Bradford 
Hancock,  as  receiver  of  the  Construction  Co.,  and  Corydon  Beck- 
with,  both  citizens  of  the  State  of  Illinois. 

The  purpose  of  the  bill  was  the  foreclosure  of  a  deed  of  trust 
The  bill  averred  in  substance  as  follows :  On  Maifch  1st,  1875,  the 
Illinois  River  R.  R.  Co.,  claiming  to  be  the  owner  of  a  railroad 
constructed  and  being  constructed  between  Joliet,  Will  County, 
and  Streator,  in  La  Siule  Countv,  in  the  State  of  Illinois,  and  the 
Construction  Co.,  claiming  to  be  the  owner  of  certain  lands  in 
Grundy  County  in  the  same  State,  entered  into  an  ^reement 
wil^  the  Alton  R.  R.  Co.  by  which  the  Illinois  River  K.  R.  Co. 
leased  its  right  of  way  and  its  railroad  constructed  and  to  be  con- 
structed, and  all  its  other  property,  except  engines  and  cars,  to 
if  the  Alton  R.  R.  Co.  forever,  upon  certain  terms  and  conditions 

therein  mentioned.     Afterwards,  on  the  same  March  1st,  1875, 
ft  the  Illinois  River  R.  R.  Co.  executed  and  delivered  its  bonds  of 

^  that  date  with  interest  coupons  attached,  one  thousand  in  number, 

and  for  $1000  each,  payable  thirty  years  after  date,  with  interest 
at  seven  per  cent,  payable  semi-annually,  and  on  the  same  day, 
jointly  with  the  Construction  Co.  and  «fohn  H.  Rice,  its  trustee, 
executed  a  deed  of  trust  to  Gtoorge  Straut  to  secure  the  payment 


.V  .» 
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of  the  bonds.  The  deed  of  trust  conveyed  to  Strant  all  the  rail- 
road owned  or  occupied  by  the  Illinois  River  R.  R.  Co.  between 
Joliet  and  the  Mazon  River,  and  all  tlie  property  of  every  kind 
(except  engines,  cars,  and  tools),  however  and  whenever  acquired 
by  it  between  said  points,  and  the  railroad  company  covenanted 
by  said  trust  deed  tnat  it  had  a  perfect  title  to  the  railroad  and 
other  property  so  conveyed,  subject  only  to  the  lease  above  men- 
tioned. By  the  same  deed  the  Construction  Co.  and  Rice,  its 
trustee,  conveyed  to  Straut  its  lands  situate  in  Orundy  County, 
Illinois,  and  covenanted  that  it  had  good  title  thereto,  and  that 
the  lands  were  free  from  encumbrances* 

Of  said  one  thousand  bonds,  only  those  numbered  from  1  to 
474>  inclusive,  and  from  701  to  1000  inclusive,  were  issued.  The 
intei'est  on  these  bonds  had  not  been  paid.  They  were  all  held 
either  bv  bona  fide  purchasers  or  pledgees. 

The  deed  of  trust  provided  that  in  case  of  default  in  the  pay- 
ment of  any  interest  on  the  bonds,  or  in  the  performance  of  any 
covenant  in  said  deed  of  trust  contained  to  be  performed  by  the 
Illinois  iiiver  Co.  or  the  Construction  Co.,  and  in  case  such  default 
should  continue  six  months,  then  the  trustee  might  take  possession 
of  the  property  conveyed  by  the  deed  of  trust,  and  apply  the 
issues  and  pronts  thereof  to  the  payment  of  the  liabilities  of  the 
Illinois  River  R.  R.  Co.  and  the  Construction  Co.,  as  therein 
provided.     The  covenants  of  seizin,  for  quiet  enloyment,  and 

r'nst  encumbrances,  made  by  the  Illinois  River  K.  R.  Co.  and 
Construction  Co.  in  the  deed  of  trust  contained,  were  broken 
on  March  Ist,  1875,  and  such  default  had  continued  more  than  six 
months.  On  March  1st,  1875,  the  Illinois  River  R.  R.  Co.  and 
the  Construction  Co.  were  indebted  to  the  Rolling  Mill  Co.  in  a 
large  sum  of  money  for  materials  furnished  for  tiie  construction 
of  said  road,  which  the  Rolling  Mill  Co.  claimed  to  be  a  lien 
thereon,  but  its  claim  was  subject  to  the  claims  of  bondholders 
represented  by  the  complainant. 

On  September  13th,  1875,  John  F.  Slater,  being  the  holder 
and  owner  of  bonds  numbered  from  1  to  474  inclusive,  applied  to 
Straut,  the  trustee,  to  take  such  action  in  the  premises  as  he  ought 
to  or  might  take  for  the  protection  of  his  interest  But  Straut, 
being  unable  or  unwilling  to  act,  resigned  his  trust,  and  the  com- 
plainant was,  on  Septenober  18th,  1875,  in  accordance  with  the 
provisions  of  the  deed  of  trust,  appointed  trustee  in  his  stead,  and 
on  September  20th,  1875,  Straut  conveyed  to  the  complainant,  as 
such  trustee,  all  the  property,  rights,  and  powers  vested  in  him  by 
the  trust  deed. 

The  prayer  of  the  bill  was  as  follows : 

^^  That  an  account  may  be  taken  of  the  sum  due  for  principal 
and  interest  on  said  bonds,  and  of  the  sums  due  as  liens  upon  said 
road,  and  that  the  premises  described  in  the  deed  of  trust  to 
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Geoi^  Straat  may,  by  order  of  this  court,  be  sold  for  the  pay- 
ment of  the  same,  and  that  your  orator  may  have  such  other  and 
farther  and  different  relief  as  to  equity  may  seem  meet." 

Answers  were  filed  bv  the  Illinois  River  R.  R.  Co.,  the  Con- 
etmction  Co.,  and  the  Alton  R.  R.  Co,  Corydon  Beckwith,  and 
Bradford  Hancock,  in  which  they  took  issue  upon  the  averments 
of  the  bill. 

On  January  13th,  1876,  the  Rolling  Mill  Co.  filed  an  answer, 
claiming  to  have  a  first  lien  on  the  railroad  and  property  of  the 
Illinois  River  R.'  R.  Co.,  averring  that,  on  August  7th,  1874,  it 
made  a  contract  in  writing,  of  tiiat  date,  with  the  Illinois  River 
R.  R.  Co.  and  the  Construction  Co.  for  the  sale  and  delivery,  at 
certain  prices  therein  specified,  to  said  companies  of  1600  tons  of 
steel  ana  2500  tons  of  iron  rails,  and  certain  named  quantities  of 
iron  splices,  spikes,  and  bolts,  all  to  be  delivered  by  December  1st, 
1874. 

That  contract  provided  that  for  these  materials  sixty  thousand 
dollars  in  cash  should  be  paid,  and,  for  the  balance  of  the  price, 
the  companies  purchasing  the  same  should  give  notes,  payable  in 
six,  eight,  ten  and  twelve  months  from  their  dates  respectively, 
executed  by  the  Illinois  River  R.  R.  Co.  and  guaranteed  in  full 
by  the  Construction  Co.  and  by  the  stockholders  of  the  Construc- 
tion Co.  in  proportion  to  their  stock,  and,  for  the  further  security 
of  said  notes,  there  should  be  pledged  certain  bonds  of  the  Con- 
struction  Co.  for  an  amount  equal  to  the  aggregate  principal  of 
said  notes,  and  secured  by  a  deed  of  trust,  made  April  Ist,  1874^ 
by  the  Illinois  River  R.  II.  Co.  and  the  Constraction  Co.,  on  the 
property  therein  described,  constituting  the  first  lien  thereon. 

It  also  contains  this  clause : 

"  And  it  is  also  agreed  by  said  party  of  the  second  part  that  the 
matej'inl  so  furnished  by  tlie  said  party  of  the  first  part  shall  be 
used  and  laid  upon  the  road  and  road-bed  belonging  to  said  Chi- 
cago  &  Illinois  River  R.  R.  Co.,  between  the  cities  of  Joliet,  in 
Will  County,  and  Streator,  in  La  Salic  County,  Illinois ;  and  that 
until  the  same  be  fully  paid  for,  and  all  of  the  notes  ^ven  in  pay- 
ment therefor  paid  and  cancelled,  the  said  party  of  tlie  first  part 
shall  have  a  lien  upon  said  material  furnished  by  it,  and  the  use 
and  possession  of  the  same  by  said  party  of  the  second  part,  or 
either  of  the  corporations  constituting  the  same,  or  the  assignee 
or  assigns  of  one  or  both  of  them  shaU  be  the  user  and  possessor 
of  said  party  of  the  first  part." 

The  answer  of  the  Rolling  Mill  Co.  further  alleged  that  the 
company  had  delivered  a  laree  part  of  the  rails,  etc.,  under  said 
contract;  that  upon  the  delivery  of  the  last  lot,  on  or  about 
Kovember  12th,  1874,  the  purchasing  companies  gave  the  Rolling 
If  ill  Co.  notice  not  to  dehver  any  more  rails  or  other  material 
until  the  spring  of  1875 ;  that  the  Rolling  Mill  Co.  were  always 
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ready  and  willing  to  deliver  the  remainder  of  said  rails  and  other 
material  mentioned  in  said  contract,  and  that  on  Maj  7th,  1875, 
it  ffave  notice  to  said  purchasing  companies  that  the  residue  of  the 
raus,  etc.,  were  readj  for  delivery,  but  the  companies  did  not 
provide  cars  or  vessels  for  the  transportation  of  said  materials,  and 
that,  by  the  terms  of  the  contract,  such  notice  was  equivalent  to 
a  delivery  thereof;  and  that  the  Rolling  Mill  Co.  then  and  thereby 
complied  with  its  contract,  and  was  entitled  to  the  consideration 
therein  named. 

It  also  alleged  that  the  Boiling  Mill  Co.  had  received  in  part 
payment  of  said  consideration  the  sum  of  $35,000,  and  no  more,  and 
that  the  purchasing  companies  had  wholly  neglected  and  refused 
to  pay  the  Rolling  Mill  Co.  any  further  sums  of  money  on  the 
contract,  and  had  neglected  and  refused  to  deliver  to  it  any  of  the 
notes  or  securities  for  deferred  payments  on  the  rails,  etc.,  as  pro- 
vided in  said  contract,  although  requested  to  do  so ;  and  that  there- 
by the  whole  amount  of  the  purchase  money  for  the  rails,  etc.,  had 
become  due  and  payable. 

It  further  alleged  that  on  May  10th,  1875,  the  Rolling  Mill  Co., 
within  the  time  prescribed  by  law,  filed  its  bill  in  the  Circuit 
Court  of  Will  County,  Illinois,  for  the  purpose  of  enforcing  its 
lien,  under  the  statutes  of  Illinois,  upon  the  railroad  and  its  appur- 
tenances, and  that  the  bill  was  still  pendine  and  undetermined. 

The  answer  still  further  alleged  that  the  Rolling  Mill  Co.  not 
onlv  had  a  statutory  lien  upon  all  the  materials  furnished  under 
said  contract,  but  by  the  contract  it  had  an  express  contract  lien 
upon  the  same,  and  that,  by  virtue  of  the  contract  and  the  facts 
set  forth,  it  had  a  lien  upon  the  Illinois  River  R.  R;  and  its  appur- 
tenances paramount  to  the  lien  of  the  bondholders  under  said  ae6d 
of  trust  and  all  other  liens  upon  the  road. 

On  the  same  day  on  which  its  answer  was  filed  the  Rolling 
Mill  Co.  obtained  leave  to  file,  and  did  file,  a  cross-bill  in  the 
cause,  setting  up  the  same  matters  sta^ted  in  its  answer,  and  pray- 
ing that  upon  the  final  hearing  a  decree  might  be  entered  requiring 
ayment  of  the  amount  due  to  it  within  a  certain  time  to  be  fixed 
y  the  decree,  and  that  in  default  thereof  the  railroad  of  the  Illi- 
nois River  R.  R.  Co.  and  all  its  appurtenances  might  be  sold,  and 
out  of  the  proceeds  its  claim  mignt  be  paid  in  preference  to  the 
bondholders  or  any  other  persons. 

The  answers  to  the  cross-bill  of  the  Rolling  Mill  Co.  denied  that 
said  company  had  any  lien  for  the  materials  furnished  by  it  under 
said  contract,  either  by  virtue  of  the  contract  or  the  statutes  of  Illi- 
nois. 

Afterwards,  on  May  Slst,  1876,  the  master  to  whom  the  cause 
had  been  referred,  filed  his  report  upon  the  claims  of  the  Rollins 
Mill  Co.,  with  the  testimony  in  support  thereof,  by  which  he  found 
due  to  the  complainant  in  the  cross-bill  from  the  Illinois  River  R. 
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R  Co.  and  the  Oonstruction  Co.,  for  iron  rails,  etc.,  famished  under 
fiaid  contract,  with  interest,  etc.,  the  sum  of  $186,783.49,  and  for 
which  he  reported  the  BoUing  Mill  Co.  had  a  lien  binding  on  all 
the  defendants. 

On  June  27th,  1876,  the  report  of  the  master  was  referred  back 
to  him  by  the  following  oraer,jwhich  was  entitled  both  of  the 
original  and  the  cross-cause : 

^^  Bj  agreement  of  counsel  the  report  of  the  master  in  said  bill 
and  cross-bill  is  referred  back  to  Henry  W.  Bishop,  the  master  in 
chancery  of  this  court,  with  leave  for  tne  complainant  in  said  bill 
and  the  defendants  to  take  further  proofs  within  eight  (8^  days 
from  this  date,  and  for  the  Union  Boiling  Mill  to  take  lurther 
proofs,  if  desired,  within  twelve  (12)  days  from  this  date,  said 
master  to  report  at  the  expiration  of  said  twelve  days." 

On  July  1st,  1876,  Duraont,  the  complainant  in  the  original 
bill,  filed  his  supplemental  bill,  in  which  he  averred  that,  since  the 
filing  of  the  original  bill,  coupons  attached  to  the  bonds  mentioned, 
falling  due  on  March  Ist,  1876,  had  become  due,  and  remained 
unpaid,  although  presented  for  payment ;  that  he  had  paid  out 
certain  sums  for  right  of  way,  for  laying  down  side  tracks  and 
switches,  and  for  taxes,  and  prayed  that  an  account  might  be  taken 
of  the  sums  due  on  said  coupons  so  fallen  due,  and  of  the  sums 
paid  out  by  complainant  as  aforesaid,  and  that  the  latter  might  be 
declared  a  lien  on  the  mortgaged  premises. 

On  August  3d,  1876,  the  Illinois  River  R.  R.  Co.  filed  its  plea 
to  the  original  and  supplemental  bills,  in  which  it  averred  that  at 
the  date  (S  the  mortgage  set  forth  in  the  original  and  supplemental 
bills,  and  at  the  beginning  of  this  suit,  the  said  George  Straut,  the 
trustee  named  in  the  deed  of  mortgage,  was  and  ever  since  had 
been  and  still  continued  to  be  a  citizen  of  the  State  of  Illinois ; 
that  he  was  such  citizen  on  September  13th,  1875,  when  he  was 
applied  to  to  foreclose  the  deed  of  tnist,  and  on  September  13th, 
1875,  when  he  resigned  said  trust ;  that  from  and  after  March  1st, 
1875,  until  the  commencement  of  this  suit,  all  the  defendants  to 
the  original  and  supplemental  bills  had  been  citizens  of  the  State 
of  Illinois,  atid  had  continuously  remained  such  citizens  until  the 
filing  of  the  plea.  Wherefore,  the  said  company  averred  that 
Dumont,  as  assignee  of  said  chose  in  action,  namely,  said  deed  of 
trust,  had  no  standing  to  prosecute  the  said  suit,  and  set  up  the  facts 
aforesaid  in  bar  of  the  jurisdiction  of  the  court. 

No  other  plea,  answer,  or  demurrer  was  ever  filed  to  the  supple- 
mental bill  by  any  of  the  defendants  in  the  cause,  nor  was  said  plea 
to  the  original  and  supplemental  bill  ever  replied  to  or  set  down 
for  argument. 

On  June  26th,  1877,  one  year  after  the  report  first  filed  by  him 
had  been  recommitted,  the  master,  after  re-examining  the  former 
testimony,  and  taking  additional  testimony,  covering  in  all  several 
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hundred  printed  pACfes,  and  hearing  the  argaments  of  connael,  filed 
his  secona  report,  ammiinff  his  former  findings,  and  sustaining  the 
allegations  ox  the  croee-biU. 

On  July  16ch,  1877,  exceptions  to  this  report  were  filed  by  Du- 
mont,  the  complainant  in  the  original  bill,  tne  main  ground  of  the 
exceptions  being  that  the  maste^  had  erred  in  reporting  that  th« 
Bollmg  Mill  Co.  was  entitled  to  a  first  lien  on  the  mortgaged 
premises  for  the  amount  found  to  be  due  it. 

October  15th,  1877,  the  following  order  was  entered : 

^^  Now  come  the  parties  by  their  solicitors,  and  thereupon  the 
original,  supplemental,  and  cross-bills  were  submitted  to  the  court 
on  printed  arguments  to  be  furnished  by  Messrs.  Beckwith  and 
Smith  by  October  26th  inst.,  by  Messrs.  Cooper  and  Packard  and 
Henry  Crawford  by  October  30th  inst,  by  George  Campbell  by 
November  20th  next,  and  by  Messrs.  Beckwith  and  Smith  in  reply 
by  November  30th  next." 

On  the  25th  day  of  May,  1878,  the  Massachusetts  Mutual  life 
Insurance  Co.,  on  leave  of  court,  filed  an  intervening  petition  in 
the  cause,  stating,  among  other  things,  that  it  was  tne  holder  of 
some  of  the  bonds  secured  by  the  trust  deed  to  Oeorge  Straut,  and 
that  the  complainant,  John  B.  Dumont,  was  threatening  to  fore- 
olose  the  trust  deed  under  the  power  of  sale  contained  therein,  and 
praved  for  an  injunction  to  prevent  such  sale,  and,  in  acoordanoe 
with  this  prayer,  an  order  was  entered  in  the  cause  on  the  25th  of 
May,  1878,  restraining  Dumont  from  selling  the  property  included 
in  the  trust  deed  until  the  further  order  of  the  court. 

Afterwards,  on  January  4th,  1878,  bv  agreement  of  the  parties 
by  their  solicitors,  an  order  was  entered  setting  aside  the  order  of 
October  15th,  1877,  submitting  the  exceptions  to  the  master's  re- 
port upon  printed  briefs.  June  5th,  1878,  the  exceptions  came  up 
lor  hearing  before  the  court.  The  hearing  continued  nntU  June 
11th,  1878,  when  the  exceptions  were  taken  under  advisement 

On  December  16th,  1878,  the  court  entered  an  interlocutory 
decree  upon  the  report  of  the  master  and  the  exceptions  theratoi 
This  decree  was  entitled  thus : 

>'  John  B.  Dumont 


B.Oo.etaL"  ) 


Chicago  &  Illinois  River  R.  R  Co.  et  aL"  )  Original  Bffl. 

and 
''  Union  Rolling  Mill  Co. 

V.  V  Oross-bilL 

John  B.  Dumont  et  al." 

By  this  interlocntory  decree  the  court  found  due  the  Boiling 
Mill  Co.  $134,733.23  on  account  of  rails  and  materials  used  in  the 
construction  of  the  railroad  and  not  paid  for,  and  that  this 
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ocMiBtituted  a  lieu  upon  the  railroad  of  the  Illinois  Kiver  B.  K.  Go., 
and  "  upon  all  its  property,  real,  personal  and  mixed."  The  court 
further  found  that  the  Rolling  Mill  Co.  had  delivered  to  said  Illi- 
nois River  R.  R.  Co.  and  the  Construction  Co.,  iron  rails,  steel  rails, 
atc^  mentioned  in  the  contracts  with  said  Rolling  Mill  Co.  to  a 
lar^  amount,  which  had  been  sold  by  the  Illinois  Hiver  R.  R.  Co. 
and  the  Construction  Co.  to  the  Alton  R.  R.  Co.,  with  fiill  knowl- 
edge of  the  lien  of  said  Rolling  Mill  Co.  thei*eon.  That  the  Alton 
R.  R.  Co.  had  never  specially  paid  for  such  material,  but  had  con- 
verted the  same  to  its  own  use,  and  that  such  rails  and  other  mate- 
rials were  then  of  the  value  of  $24,464.92.  This  sum  the  court 
found  the  Rolling  Mill  Co.  was  entitled  to  have  and  recover  from 
the  Illinois  River  R.  R.  Co.,  the  Construction  Co.,  and  the  Alton 
R.  R.  Co.,  together  with  the  interest  thereon,  amounting  at  the 
date  of  the  decree  to  the  sum  of  $29,796.30 ;  and  the  court  re* 
served  for  further  consideration  all  questions  relative  to  the  en- 
forcement of  the  lien  declared  for  the  sum  of  $134,733.23,  and 
lektive  to  the  sum  of  $29,796.30,  found  due  from  the  Alton  R.  H. 
Co.,  the  Construction  Co.,  and  tiie  Illinois  River  R.  R.  Co. 

Afterwards,  on  April  15th,  1879,  the  complainant  in  the  origi- 
nal bill  moved  for  leave  to  dismiss  the  same  at  his  own  costs,  and 
on  September  2d  following,  the  consent  of  the  Massachusetts 
Mutual  Life  Insurance  Co.  and  other  defendants  to  the  dismissal 
of  the  ori^nal  bill  was  filed  in  the  cause.  On  March  29th,  1880, 
John  B.  I>umont  filed  his  disclaimer  to  further  prosecute  said 
oause,  for  the  reason,  as  stated  by  him,  that  his  interest  in  the  same 
had  ceased  and  terminated  by  ajproceeding  had  in  the  Circuit 
Court  of  Will  County,  Illinois.  On  the  same  day  the  court  ren- 
dered a  final  decree  in  the  cause,  which  was  entitled  both  of  the 
original  and  cross-cause,  and  which  began  as  follows : 

^'  This  day  came  the  several  parties  to  the  said  cause  and  crosa- 
cause,  by  their  respective  solicitora."  •  The  decree  then  proceeded 
to  overrule  the  motion  of  the  complainant  Dnmont  for  leave  to 
dismiss  the  bill,  and  ordered  the  payment  of  the  sum  of  $134,- 
733.23  to  the  Rolling  Mill  Co.,  found  due  it  by  the  interlocutorv 
decree  theretofore  entered,  with  interest,  and  in  default  thereof, 
that  all  the  railroad,  with  its  appurtenances,  of  the  Illinois  River 
H.  R.  Co.  be  sold  free  and  clear  of  all  encumbrances  in  favor 
of  any  of  the  parties  to  the  suit ;  the  proceeds  to  be  applied,  first, 
to  the  payment  of  costs ;  second,  to  the  payment  of  tne  sum  so 
found  due  the  Rolling  Mill  Co. ;  and  the  surplus,  if  any,  to  be 
paid  to  the  clerk  of  the  court.  The  court  further  decreed  that 
tlie  Rolling  Mill  Co.  have  execution  against  the  Alton  R  R.  Co., 
the  Illinois  River  R.  R.  Co.,  and  the  Construction  Co.,  for  the 
sum  of  $29,796.30,  together  with  interest  thereon  from  the  16th 
day  of  December,  1878,  found  due  to  it  by  the  interlocutory  de- 
theretofora  entered. 
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The  MaflBachusetts  Miitnal  life  Insnnnoe  Go.,  as  an  intenrenor 
in  the  canae,  on  June  10th,  1880,  took  and  perfected  an  appeal 
from  the  aaid  decree,  and  on  the  next  day  Domont  and  the  Altcm 
B.  B.  Co.  appealed  ^m  the  same  decrecL  the  Illinois  Biver  B.  B^ 
Co.,  the  Constmction  Co.,  Hancock  and  Beckwith  having  refused 
to  join  in  said  appeaL 

DV  the  appeal  last  mentioned  the  final  decree  of  the  drcnit  conit 
was  oron^t  under  review. 

8.  W.  Packard  and  C.  Beckwith  for  appeUanta. 

Lyman  Tmmbnll  for  appellee. 

Woods,  J. — ^The  appellants  assign  for  error — 

1.  The  refusal  of  the  drcnit  court  to  dismiss  the  <HJ^inal  bill  and 
the  rendition  of  the  final  decree  in  favor  of  the  Bo^ig  Mill  Gol 
and  the  ordering  of  the  sale  of  the  property  of  the  company  to 
satisfy  the  same. 

2.  The  finding  that  the  Boiling  Hill  Co.  had  a  lien  upon  the 
railroad  and  property  of  the  Illinois  Biver  B.  B.  Co.  for  the 
amount  found  to  be  due  it,  and  that  such  lien  was  paramount  to 
the  lien  of  the  bonds  secured  by  the  trust  deed  to  Straut 

3.  The  rendition  of  a  personal  decree  against  the  Alton  B.  B. 
Co.  for  ^29,796.30,  and  the  awarding  of  execution  thereon. 

We  shall  consider  these  assignments  of  error  in  the  order  in 
which  they  are  stated. 

The  appeUants  contend  that  Dnmont,  the  original  complainant, 
had  the  right  at  any  stage  of  the  case  to  dismiss  his  bill,  and  that 
its  dismissal  would  carry  with  it  the  cross-bill,  and  that  havin|r 
m^de  the  motion  to  dismiss,  which  was  erroneously  overruled,  afi 
the  subseanent  proceedings  and  decrees  are  erroneous. 

It  may  DC  conceded  that  when  an  original  bill  is  dismissed  before 
final  hearing,  a  cross-bill  filed  by  a  defendant  falls  with  it.  It  may 
also  be  conceded  that,  as  a  general  rale,  a  complainant  in  an  orifir 
nal  bill  has  the  right  at  any  time,  upon  payment  of  costs,  to  dis- 
miss his  bill.  But  this  latter  rule  is  subject  to  a  distinct  and  well 
settled  exception,  namely,  that  after  a  decree,  whether  final  or 
interlocutory,  has  been  made,  by  which  the  rights  of  a  party  de- 
fendant have  been  adjudicated,  or  such  proceeding  have  been 
taken  as  entitle  the  defendant  to  a  decree,  the  complainant  will  not 
be  allowed  to  dismiss  his  bill  without  the  consent  of  the  defendant. 

The  rule  is  stated  as  follows  in  Daniell's  Chancery  Practice,  page 
793,  5th  Am.  Ed. : 

'^  After  a  decree  or  decretal  order  the  court  will  not  allow  a 
plaintiff  to  dismiss  his  own  bill,  unless  upon  consent,  for  all  parties 
.are  interested  in  a  decree,  and  any  party  may  take  such  steps  as  he 
may  be  advised  to  have  the  effect  of  it'' 

The  same  writer,  page  794,  says,  that, 

^^  After  a  decree  has  been  made,  of  such  a  kind  that  other  pei^ 
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eons  besides  the  parties  on  record  are  interested  in  the  prosecution 
of  it,  neither  the  plaintiff  nor  defendant,  on  the  consent  of  the 
other,  can  obtain  an  order  for  the  dismissal  of  the  bill." 

The  rule,  as  we  have  stated  it,  is  sustained  by  many  adjudicated 
cases.  It  was  laid  down  by  the  Lord  Chantsellor  in  Cooper  v. 
Lewis,  2  Phillips  Ch.  181,  as  follows : 

^  The  plaintm  is  allowed  to  dismiss  his  bill  on  the  assumption 
that  it  leaves  the  defendant  in  the  same  position  aB  he  would  nave 
stood  if  the  suit  had  not  been  instituted ;  it  is  not  so  where  there 
has  been  a  proceeding  in  the  cause  which  has  given  the  defendant 
a  right  against  the  plaintiff." 

In  Bank  v.  Rose,  1  Rich.  £q.  (S.  C.)  294,  it  was  said : 

"  But  whenever,  in  the  progress  oi  a  cause,  the  defendant  en- 
titles himself  to  a  decree,  either  against  a  complainant  or  a  co-de- 
fendant, and  the  dismissal  would  put  him  to  the  expense  and 
trouble  of  bringing  a  new  suit  or  making  new  proofs,  such  dis- 
missal will  not  be  permitted." 

So  in  the  case  of  Connor  v,  Drake,  1  Ohio  St.  170,  the  Supreme 
Court  of  Ohio,  declared : 

^  ''The  propriety  of  permitting  a  complainant  to  dismiss  his  biU 
18  a  matter  within  the  sound  discretion  of  the  court,  which  discre- 
tion is  to  be  exercised  with  reference  to  the  rights  of  both  parties, 
as  well  the  defendant  as  the  complainant.  After  a  defendant  has 
been  put  to  trouble  in  making  his  defence,  if  in  the  progress  of 
the  case  rights  have  been  manifested  that  he  is  entitled  to  claim, 
and  which  are  valuable  to  him,  it  would  be  unjust  to  deprive  him  of 
them  merely  because  the  complainant  rai^ht  come  to  the  conclusion 
that  it  would  be  for  his  interests  to  dismiss  his  bill.  Such  a  mode 
of  proceeding  would  be  trifling  with  the  court  as  well  as  with  the 
rights  of  defendants.  We  thinK  the  court  did  not  err  in  its  ruling 
in  refusing  to  permit  complainant  to  dismiss  his  bill." 

Chancellor  Walworth  in  the  case  of  Wall  v.  Crawford,  11,  Paige, 
472,  laid  down  the  rule  in  these  words : 

''  Before  any  decree  or  decretal  order  has  been  made  in  a  suit 
in  chancery,  by  which  a  defendant  therein  has  acquired  rights,  the 
complainant  is  at  liberty  to  dismiss  his  bill  upon  payment  of 
costs ;  but  after  a  decree  has  been  make  by  which  a  defendant  has 
acquired  rights,  either  as  against  a  complainant  or  a^inst  a  co-de- 
fendant in  the  suit,  the  complainant's  bul  cannot  be  dismissed  with- 
out destroying  those  rights.  The  complainant  in  such  a  case  can- 
not dismiss  without  the  consent  of  all  parties  interested  in  the 
decree,  nor  even  with  such  consent,  without  a  rehearing,  or  upon  a 
special  order  to  be  made  by  the  court." 

See  also  G-uilbert  v.  Hawles,  1  Ch.  Cas.  40 ;  Bluck  v.  Colna^hi, 
9  Sim.  Ch.  411 ;  Dashley  v.  Hogg,  11  Ves.  Jr.  602 ;  Booth  v.  Cay- 
caster,  1  Keen's  Ch.  255 ;  Biscoe  v.  Brett,  2  Vesey  &  B.  377 ;  Col- 
lins V,  Greaves,  5  Hare,  596;  Gregory  v.  Spencer,  11  Beav.  143; 


<t96    CHICAGO,  XTC^   R.   R.  CO.  9.  UVION  BOLUHO  MILL  Oa 

Cviingtoo  V.  Holly,  1  Dick.  SSO;  Anon^  11  Yes.  Jr.  169;  Gos- 
sen8  V.  SiwoD,  5  R.  L  489;  Opdvke  v.  Dorle,  7  K  L  461;  The 
Atlas  Bank  tr.  Xaiiant  Bank,  23  Pick.  491 ;  Betkia  tr.  M'Kajt, 
Cheve'a  EqJS.  C.)  96 ;  Savert  Appeal,  79  Pcnn.  St ;  Sejmour 
V.  Jerome,  Walk.  Mich.  Cli.  356. 

The  anthorities  cited  sostain  the  refusal  of  the  cirenit  oomt  to 
allow  Damont  to  di&miss  his  bill.  The  only  really  contested  iBsae 
in  the  case  was  between  Damont,  representing  the  bondholderB, 
and  the  Rolling  Mill  Co.  The  answers  of  all  the  other  de- 
fendants simply  required  proof  of  the  averments  of  the  bill,  neith^ 
admitting  nor  denying  them.  The  issne  raised  by  the  aFcrmenta 
of  the  original  bill  and  the  answer  of  the  Soiling  Mill  Cki., 
and  by  the  cross-bill  of  the  Rolling  Mill  Co.  and  the  answer 
of  Damont,  the  complainant  in  the  original  bOl,  was  whether  the 
Boiling  Mill  Co.  had  a  lien  apon  the  road  and  property  of  the 
Illinois  River  R.  R.  Co.,  and  whether  sach  lien  was  snpericv 
to  that  of  the  trust  deed  executed  to  Straut,  which  the  original 
bill  was  filed  to  foreclose.  The  issues  thus  raised  involved  the 
rights  of  all  the  parties  to  the  suit.  This  issue  was  referred  to 
a  master  to  take  testimony  and  report  He  filed  a  i^eport  which 
was  entitled  both  of  the  original  and  crossKsause.  The  record 
shows  that,  ^  by  agreement  of  counsel,  the  report  of  the  master  in 
said  bill  and  cross-bill  was  referred  back  to  him,"  with  leave  to 
the  parties  to  take  further  proofs ;  that  after  taking  a  large  mass 
of  additional  evidence,  covering  several  hundred  printed  pages, 
the  master  reported  that  the  Rolling  Mill  Co.  had  a  statutory 
lien  upon  the  property  covered  by  tne  trust  deed  executed  to 
Straut,  and  that  the  same  was  consequently  the  first  lien  upon  the 
property.  Joint  exceptions  were  filed  to  this  report  by  Du- 
mont,  the  original  coniplainant,  and  the  Alton  R.  R.  Co.  and 
the  Illinois  River  R.  R.  Co.,  all  of  which  were  entitled  both 
of  the  original  and  cross-cause.  After  full  aigument,  the  court 
overruled  the  exceptions  and  rendered  an  interlocutory  decree 
in  both  the  orispnal  and  cross-cause,  establishing  the  lien  of  the 
Rolling  Mill  Co.  as  claimed  in  its  answer  to  the  original  bill 
and  in  its  cross-bill.  After  all  these  proceedings,  and  when  the 
controversy  between  the  parties  was  pi*actically  ended  by  the  in- 
terlocutory decree  of  the  court,  the  motion  to  dismiss  his  oric^nal 
bill  was  made  by  Dumont,  the  complainant  therein.  The  Roll- 
ing Mill  Co.  insisted  that  if  the  original  bill,  carrying  with  it 
the  cross-bill,  were  dismissed,  its  claim  would  be  barred  by  the 
statute  of  limitations.  It  would  be  hard  to  conceive  of  a  clears 
case  for  the  application  of  the  rule  laid  down  by  the  authorities 
we  have  cited.  If  the  court  under  these  circumstances,  had  allowed 
the  original  bill  to  be  dismissed  without  the  consent  of  the  Rolling 
Mill  Co.,  it  would  have  inflicted  a  palpable  wrong  on  that  com- 
pany, and  trifled  with  the  administration  of  justice. 
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The  fact  that  the  Boiling  Mill  Co.  had  been  compelled  to 
file  a  cross- bill  in  order  to  secure  complete  relief,  only  strengthens 
the  case  against  the  dismissal  of  the  original  bill.  Several  of  the 
authorities  cited  to  show  that  an  original  bill  cannot  be  dismissed 
after  decree,  apply  to  cases  where  a  cross-bill  has  been  filed. 
Bank  v.  Bose,  1  Bich.  and  Watt  v.  Crawford,  11  Paige,  ubi 
8upi*a. 

Bat  coansel  for  appellants  insist  on  the  right  of  Dnmont  to  dis- 
miss his  original  bill,  because  a  supplemental  bill  had  been  filed, 
to  which,  as  well  as  to  the  original  bill,  the  Illinois  Biver  B.  B. 
Co.  had  filed  a  plea  denying  tne  jurisdiction  of  the  court ;  that 
the  trnth  and  sufficiency  of  this  plea  were  admitted  by  the  com- 
plainant, because  he  failed  to  reply  thereto,  or  set  it  down  for 
argument  by  the  next  succeeding  rule  day,  or  to  obtain  further 
time  for  that  purpose  from  the  court;  and  that  therefore,  under 
the  38ch  equity  rule,  the  bill  should  have  been  dismissed  ^'  as  of 
course  *'  by  the  court. 

It  is  to  be  observed  that  the  plea  referred  to  was  filed  by 
the  Illinois  Biver  B.  B.  Co.,  which  is  not '  a  party  to  this 
appeal,  and  which  never  asked  the  dismissal  of  the  ori^nal  bill, 
because  its  plea  had  not  been  put  at  issue  or  set  down  for  arra- 
ment.  Under  these  circumstances  it  would  be  a  strange  applica- 
tion of  the  38th  rule  to  hold  that  the  complainant  had  tne  right  to 
dismiss  his  bill  after  the  cause  had  been  decided  against  him. 

It  plainly  appears  from  the  record  that  after  such  plea  was 
filed  by  the  Illinois  B.  B.  Co.  no  notice  was  taken  of  it  by  any 
of  the  parties,  the  cause  was  allowed  to  proceed  as  if  it  had  never 
been  filed,  and  was  decided  upon  the  issues  raised  by  the  answer 
and  cross-bill  of  the  Boiling  Mill  Co.  The  complainant  now 
insists  that  his  bill  should  have  been  dismissed,  carrying  with 
it  the  decree  of  the  coui*t  in  favor  of  the  Boiling  Mill  Co.,  the 
cross-bill,  and  the  issues  raised  upon  it,  and  the  ^reat  mass  of 
testimony  in  the  case,  in  the  taking  of  which  he  had  participated, 
because  of  his  own  neglect  to  reply  to  a  plea  filed  by  another 
party,  which  itself  never  insisted  upon  the  dismissal  of  tne  bill  by 
reason  of  that  neglect.  The  onljr  party  which  could  assign  for 
error  the  refusal  of  the  court  to  dismiss  the  biU  on  account  of  the 
default  of  the  original  complainant  in  not  replying  to  or  setting 
down  the  plea,  is  the  Illinois  Biver  B.  B.  Co.,  by  which  the 
plea  was  filed.  But  it  has  never  taken  any  exception  to  the 
refusal  of  the  court  to  dismiss  the  bill,  and  is  not  a  party  to  this 
appeal.  For  the  reasons  stated  we  think  the  circuit  court  did 
Ti0it  in  overruling  the  application  of  Dumont  for  leave  to  dismiss 
his  bill. 

It  is  next  insisted  that  the  court  erred  in  entering  a  final  decree 
in  favor  of  the  Boiling  Mill  Co.  and  ordering  a  sale  of  the  prop- 
erty of  the  railroad  company  to  satisfy  the  same. 
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The  gronnd  of  this  contention  is  that  the  final  decree  was  ren> 
dered  upon  the  cross-bill  only,  and  not  upon  the  original  bill,  and 
that  if  the  cross-bill  only  were  considered  the  court  had  no  juris- 
diction thereof  by  reason  of  want  of  the  requisite  citizenship  of 
the  parties  thereto,  and  that  no  decree  could  be  rendered  upon  the 
cross-bill,  except  as  consequent  upon  a  decree  in  the  original  cause. 
This  objection  proceeds  upon  an  assumption  not  sustained  by  the 
record.  The  cause  was  heard  at  the  same  time  upon  both  the 
original  and  cross-bills.  The  issue  was  whether  or  not  the  lien  of 
the  Boiling  Mill  Co.  was  prior  to  the  bonds  secured  by  the 
deed  of  trust.  This  was  raised  both  by  the  original  and  cross-bills. 
The  prayer  of  the  original  bill  was  that  an  account  might  be  taken 
of  the  sums  due  for  principal  and  interest  on  the  bonds  secured 
by  the  trust  deed  to  Straut,  and  of  the  sums  due  as  liens  upon  the 
railroad,  and  that  it  might  be  sold  for  the  payment  of  the  same. 
The  issues  raised  by  the  original  bill  and  the  answer  of  the  Boil- 
ing Mill  Co.,  and  upon  the  cross-bill  of  the  Boiling  Mill  Co. 
were  found  by  the  court  in  favor  of  the  company  upon  a  hear* 
ing  of  both  the  original  and  cross-bills.  The  court  decided  in 
fxvoT  of  the  Boiling  Mill  Co.,  granting  it  the  relief  prayed  in 
its  cross-bill.  It  is  true  the  complainant,  in  his  original  bill,  did 
not  ask  for  a  decree  upon  the  nnal  hearing  in  his  favor.  But 
the  cause  having  been  heard  on  both  the  original  and  cross-bills, 
he  could  not  prevent  the  granting  of  the  relief  prayed  by  the 
cross-bill,  either  by  dismissing  his  bill  or  by  not  asking  for  a 
decree^  t 

The  original  bill  was  not  dismissed,  but  is  still  pending,  and  the 
complainant  in  that  bill  may  still  apply  in  behalf  of  the  nolders  of 
bonas  secured  by  the  trust  deed  to  8trant  for  such  part  of  tbe  pro- 
ceeds of  the  sale  as  the  final  decree  orders  to  be  paid  to  the  clerk 
of  the  court  Our  conclusion  is,  therefore,  that  it  was  competent 
for  the  court  to  render  the  final  decree  made  in  this  case. 

The  next  question  presented  by  the  assignments  of  error  is 
whether  the  Boiling  Mill  Co.  had  a  lien  upon  die  railrc»d  and 
other  property  of  the  IllinoiB  Biver  B.  B.  Co.  superior  to  the 
deed  of  trust  to  Straut  and  the  lease  to  the  Alton  B.  B.  Co. 

The  matter  of  liens  upon  railroads  is  r^^lated  by  the  Bevised 
Statutes  of  Illinois,  chapter  82,  sec.  51,  in  loroe  when  the  contract 
of  August  7th,  1874,  for  the  delivery  of  iron  rails  was  made,  and 
on  March  Ist,  1875,  when  the  trust  deed  to  Straut  was  executed, 
which  declares : 

^^  That  all  persons  who  may  have  furnished,  or  who  shall  hereafter 
furnish,  to  any  railroad  corporation  now  existing,  or  hereafter  to 
be  organized  under  the  laws  of  this  State,  any  fuel,  ties,  materials^ 
supplies,  or  any  other  article  or  thing  necessary  for  the  construc- 
tion, maintenance,  operation  or  repair  of  such  roads,  by  contract 
with  said  corporation,  or  who  shall  have  done  and  p«rf onned,  or 
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ehall  hereaf fcer  do  and  perform,  any  work  or  labor  for  such  con- 
struction, maintenance,  operation  or  repair  by  like  contract,  shall 
be  entitled  to  be  paid  for  the  same  as  part  of  the  current  expenses 
of  said  road ;  and  in  order  to  secure  the  same  shall  have  a  lien 
upon  all  the  property,  real,  personal  and  mixed,  of  said  railroad 
corporation  as  agaiust  such  railroad,  and  as  against  all  mortgages 
or  other  liens  which  shall  accrue  after  the  commencement  oi  the 
delivery  of  said  articles,  or  the  commencement  of  said  work  or 
labor,  provided  suit  shall  be  commenced  within  six  months  after 
such  contractor  or  laborer  shall  have  completed  his  contract  with 
said  railroad  corporation,  or  after  such  labor  shall  have  been  per- 
formed or  material  furnished." 

The  Boiling  Mill  Go.  began  to  deliver  to  the  Illinois  Biver 
B.  B.  Go.  on  September  lst|  1874,  iron  rails  and  other  material 
to  be  used  in  the  construction  of  its  road,  and  continued  such 
delivery  until  November  11th,  1874.  The  material  so  furnished, 
of  the  value  of  $107,785.09,  was  used  in  the  construction  of 
the  railroad.  Within  less  than  six  months  from  November  12th, 
1874,  the  date  when  the  last  material  was  delivered,  the  Boiling 
Mill  Co.  filed  in  the  proper  court  its  bill  of  complaint  to  enforce 
its  lien  under  said  statute.  The  lease  of  its  road  made  by  the 
Illinois  Biver  B.  R  Co.  to  the  Alton  B.  B.  Co.,  and  its  deed  of 
trust  to  George  Straut  were  not  executed  until  March  1st,  1875, 
long  after  the  delivery  of  said  material  had  been  commenced.  The 
lien  of  the  Boiling  Mill  Co.  under  the  statute  would  therefore 
seem  to  be  complete  and  superior  to  that  of  the  trust  deed  and 
lease. 

The  appellants,  however,  contend  that  the  Boiling  Mill  Co* 
waived  its  lien  by  the  contract  between  it  and  the  Construction 
Go.  and  the  Alton  B.  B.  Co.  of  August  7th,  1874,  by  which  it  was 
stipulated  that  the  rails  and  other  materials  furnished  by  the 
Bdling  Mill  Co.  should  be  used  in  the  construction  of  the  rail- 
road 01  the  Illinois  Biver  B.  B.  Co.,  and  that  until  f ullv  paid  for 
the  Bolline  Mill  Co.  should  have  a  lien  thereon,  ana  that  the 
possession  thereof  by  the  railroad  company  should  be  the  possession 
of  the  Boiling  Mill  Co. 

We  do  not  think  that  this  stipulation  shows  any  purpose  on  the 
part  of  the  Boiling  Mill  Co.  to  waive  its  statutory  lien.  When 
the  contract  was  made,  the  railroad  for  which  the  materials  were 
to  be  furnished  was  in  contemplation  only.  The  survey  of  its 
route  had  not  been  completed,  nor  had  the  right  of  way  been  ob- 
tained. The  evident  purpose  of  the  stipulation  was  to  secure  a 
specific  lien  on  the  materials  furnished,  and  to  require  them  to  be 
used  in  the  construction  of  the  railroad  where  they  would  be  sub- 
ject to  the  statutory  lien,  and  the  facts  of  this  case  show  that  this 
was  a  wise  precaution.  The  contract,  therefore,  so  far  from  show- 
ing a  waiver  of  the  statutory  lien,  shows  a  purpose  on  the  part  of 
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tbe  Rolling  Mill  Co.  to  retain  it.  The  stttntorr  lien  wis,  tbem- 
fore,  not  lost.  On  tiiis  question  the  eMe  of  Clark  r.  Moore,  64  IIL 
S79.  is  in  point.     In  tiiai  case  the  Supreme  Court  of  HiincMS  Bays: 

**  It  16  alio  insisted  that  appellees  waived  their  lien  when  they 
sold  the  property,  by  reserring  a  lien  upon  it  in  a  written  cootnct; 
that  tliev  thereby  reeeived  and  held  aaditioDal  secoritv,  that  oper- 
ated  to  debtroT  anv  lien  that  wonld  ocberwiee  have  attached.  It  is 
troe  that  where  a  laborer  or  materialman  reoeiTes  secnrity  eoUat- 
eral  to  the  property  improved,  whether  the  security  be  penonal 
or  a  mortgage  on  or  a  pledge  of  other  property  or  chose  in  action, 
the  law  presumes  that  it  was  intended  to  waive  or  release  the  hai 
npon  the  premises.  In  their  effort  to  retain  a  lien  on  the  machinery 
furnished  by  appellees,  they  took  no  collateral  or  independent 
security.  It  was  but  a  futile  effort  to  retain  a  superior  lien  on 
the  property  furnished  over  and  above  other  lienholdera.  Had 
these  parties  taken  a  mortgage  on  these  lots  and  the  building, 
which  the  law  would* have  adjudged  Toid,  would  any  one  claim 
that  they  could  not  assert  their  lien  t  The  lien  attaches  to  and  en- 
cumbers the  property  to  improve  which  the  material  is  furnished, 
and  the  effort  to  acquire  a  more  specific  and  exclusive  lien  thereon 
in  no  wise  manifests  an  intention  to  release  the  property  frtm  all 
liens  and  look  to  •other  security  for  payment,  but  it  shows  the 
Tery  opposite  intention,  an  intention  to  hold,  if  possible,  the 
property  liable  for  the  payment  of  their  claim." 

Tliis  authority  decides  the  question  in  hand  against  the  appeU 
hints,  and  is  entitled  to  great,  if  not  conclusive,  weight  in  this 
conrt 

The  appellants  further  contend  that  the  Rolling  Mill  Co.,  by  the 
contract  of  August  7th,  1874,  gave  credit  for  the  materials  to  be 
purchased  by  it,  which  extended  b^ond  the  time  within  which 
suit  would  have  to  be  brought  to  nx  and  enforce  the  statutory 
lien,  and  that  this  fact  shows  conclusively  that  the  statutory  liea 
was  waived. 

It  is  well  settled  that  an  agreement  for  the  extension  of  credit 
by  receiving  a  note  of  the  party,  or  the  independent  secnrity  of  a 
third  person,  falling  due  at  a  day  beyond  the  period  within  which 
the  lien  must  be  asserted,  will  be  no  waiver  when  the  agreement 
to  give  the  note  or  secnrity  has  not  been  performed  by  the 
promisor.  To  hold  otherwise  wonld  be  to  say  that  the  builder  or 
materialman  must  have  intended  to  waive  his  lien  in  the  event  of 
a  refusal  to  comply  with  the  agreement.  On  the  debtor's  refusal 
to  keep  the  agreement,  the  builder  or  materialman  ought  not  to 
be  bound  by  it,  but  should  be  remitted  to  his  rights,  independently 
of  the  contract.    The  Highlander,  4  Blatch.  55. 

It  is  clear  from  the  terms  of  the  contract  that  the  Rolling  Mill 
Co.  never  agreed  to  extend  credit  for  the  materials  furnished  un- 
less notes  were  giyen  therefor,  with  the  stockholders  of  the  Con* 
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Btraction  Co.  as  indorsers,  and  with  the  bonds  of  the  Constrnetion 
Co.  secured  by  the  deed  of  trust  to  Norton  as  collateral  security. 
The  contract  to  give  credit  was  clearly  conditioned  upon  the  de- 
livery of  the  notes  and  bonds.  It  would  be  absurd  to  hold  that, 
on  the  failure  to  deliver  them,  the  Boiling  Mill  Co.  had  nothing 
to  show  for  its  iron  rails  and  otlicr  matenals,  but  the  promise  oi 
an  insolvent  railroad  company  and  an  insolvent  construction  com- 

Sany  to  deliver  the  notes  and  bonds.  They  were  as  impotent  to 
eliver  the  notes  and  bonds  as  they  were  to  pay  cash.  Such  could 
not  have  been  the  intention  of  the  parties  to  the  contract.  On  the 
failure  of  the  companies  to  deliver  the  notes  and  bonds  according 
to  the  contract,  the  Rolling  Mill  Co.  was  entitled  to  immediate 
payment  and  to  its  statutory  lien  to  secure  it,  because  the  credit 
was  conditioned  upon  the  giving  of  security,  and  the  security  was 
not  given.  It  has  been  so  lield  oy  the  Supreme  Court  of  Illinois 
in  the  case  of.  Gardner  v.  Hall,  29  111.  277.  Gardner  filed  his 
petition  to  enforce  a  mechanics'  lien  on  a  cohtract  for  doing  cer- 
tain work.  The  contract  provided  that  payment  of  a  certain  in- 
stalment due  upon  a  day  named  should  be  postponed  for  a  period 
extending  more  than  a  year  after  the  completion  of  the  work  in 
case  a  mort^tge  on  the  premises  should  be  given  to  secure  said  in- 
stalment. The  petition  was  demurred  to,  and  the  demurrer  was 
sustained.  On  appeal  this  decree  was  reversed,  and  the  supreme 
oourt  said : 

^^An  agreement  was  made  to  give  a  mortgage  which  would 
have  destroyed  the  lien,  but  no  mortgage  was  given,  and  hence 
the  lien  remained.  So  was  an  agreement  made  to  extend  the 
time  of  payment  which  would  destroy  the  lien.  But  the  mort- 
gage was  not  executed,  hence  the  time  was  never  extended  and 
the  lien  never  waived  thereby."  See  also  The  Highlander,  4 
Blatchf .  ubi  supra. 

We  are  of  opinion,  therefore,  that  as  the  purchasing  companies 
did  not  perform  the  condition  upon  which  credit  was  to  be  given, 
no  credit  at  all  was  given,  much  less  a  credit  extending  beyond  the 
time  for  the  enforcement  of  the  statutory  lien. 

It  follows  from  these  views  that  the  contention  of  appellant  that 
the  suit  begun  May  10th,  1875,  by  the  Rolling  Mill  Co.  to  fix  and 
foreclose  its  statutory  lien,  was  brought  before  the  cause  of  action 
accrued,  and  can^ot,  therefore,  be  treated  as  a  compliance  with  the 
statute,  cannot  be  sustained,  for  at  that  date  the  debt  was  due  and 
the  lien  in  force. 

In  our  opinion  the  Boiling  Mill  Co.  had,  under  the  statutes  of 
Illinois,  a  lien  upon  the  railroad  and  its  appurtenances  of  the 
Illinois  River  R.  R.  Co.  for  the  value  of  the  materials  furnished 
by  it  and  used  in  the  construction  of  the  railroad,  superior  to  the 
lien  of  the  trust  deed  executed  to  George  Straut  on  March  1st, 
1875,  and  to  the  lease  of  said  railroad  executed  on  the  same  day  to 
16  A.  &  B.  R.  Cm.— 41 
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the  Chicago  &  Alton  K.  R.  Co.,  and  that  the  decree  of  the  circnit 
court  ordering  ,the  railroad  to  be  sold  to  pay  the  sum  due  for  said 
materials  so  used  was  just  and  right. 

It  is,  lastly,  assigned  for  error,  that  the  circuit  court  rendered  a 
personal  decree  against  the  Alton  B.  B.  Co.  in  favor  of  the  Boiling 
Mill  Co.,  and  awarded  execution  thereon. 

The  pei-sonal  decree  complained  of  was  for  $29,796.30.  This 
sum  was  the  value,  with  interest,  of  certain  iron  rails,  etc.,  sold  and 
delivered  by  the  Boiling  Mill  Co.  to  the  Illinois  Biver  B.  R  Co., 
and  the  Construction  Co.,  under  the  contract  of  August  7th,  1874, 
which  were  not  used  in  the  construction  of  the  railroad,  but  were 
sold  by  the  purchasing  companies  to  the  Alton  B.  B.  Co.,  and  by 
it  converted  to  its  own  use. 

The  circuit  court  found  that  the  Boiling  Mill  Co.  had  a  lien 
upon  said  materials ;  that  the  Alton  B.  B.  Co.  bought  said  mate- 
rials with  notice  thereof,  and  had  never  paid  for  the  same,  and 
had  alleged,  as  a  reason  for  its  failure  to  pay,  the  want  of  title 
in  the  companies  from  which  it  purchased.  The  facts  so  found 
are  clearly  shown  by  the  record,  and  do  not  seem  to  be  disputed. 
The  Alton  B.  B.  Co.,  however,  insists  that  there  was  no  hen  on 
said  materials  under  the  contract  of  August  7th,  1874,  because  the 
contract  was  not  acknowledged  and  recorded  as  required  by  the 
law  of  Illinois  relating  to  chattel  moiigages. 

That  act  provided  as  follows : 

'^  That  no  mortgage,  trust  deed,  or  other  conveyance  of  personal 
property,  having  the  effect  of  a  mortgage  or  lien  upon  such  prop- 
erty, shall  be  valid  as  against  the  rights  and  interests  of  any  third 
person,  unless  possession  thereof  shall  be  delivered  to  and  remain 
with  the  grantee,  or  the  instrument  shall  provide  for  the  possession 
of  the  property  to  remain  with  the  grantor,  and  the  instrument  is 
acknowledged  and  recorded  as  hereinafter  directed ;  and  every 
such  instrument  shall,  for  the  purposes  of  this  act,  be  deemed  a 
chattel  mortgage."     Bev.  Stat,  of  IIL,  chap.  95,  section  1. 

The  theory  of  the  appellants  is  that  the  Illinois  Biver  B.  R.  Co. 
and  the  Construction  Co.,  bein^  the  owners  by  purchase  of  the 
iron  rails,  retained  possession  ox  the  same,  and  by  the  contract  of 
August  7th,  1874,  gave  to  the  Boiling  Mill  Co.  a  chattel  mortgage 
thereon,  which  was  never  acknowledged  and  recorded,  and  that 
consequently  the  lien  fails.  But  the  facts  of  the  case  are  not  in  ac- 
cord with  this  theory.  When  the  contract  referred  to  was  made 
the  iron  rails  were  not  the  property  of  the  purchasing  com- 
panies. It  does  not  appear  that  the  rails  were  at  that  time  in  ex- 
istence, and  they  were  certainly  not  in  possession  of  the  purchasing 
companies.  So  that  this  is  not  the  case  contemplated  by  the  Illi. 
nois  statute,  which  clearly  refers  to  a  mortga^  on  personal  prop- 
erty of  which  the  mortgager  is  owner  and  or  which  he  is  in  pos- 
session and  of  which  he  wishes,  to  retain  possession.    The  case  is 
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that  of  the  owner,  namely,  the  Boiling  Mill  Co.,  of  personal 
property,  who  sells  it  and  delivers  tlie  physical  possession  to  its 
▼endee  and  by  the  bill  of  sale  retains  a  contract  lien  thereon.  In 
such  a  case  it  is  clear  that  the  original  vendor  can  enforce  the  lien 
against  a  subsequent  purchaser  who  had  actual  notice  of  the  lien 
and  had  not  paid  for  tlie  property,  and  refused  to  pay  for  it  on  the 
ground  that  the  first  vendee  from  whom  he  bought  had  no  title 
thereto.  The  chattel-mortgage  law  above  quoted  can  have  no 
reference  to  such  a  case.  Snch  an  application  of  it  would  be  un- 
just, inequitable,  and  unreasonable.  The  law  has  never  been  so 
applied  by  the  courts  of  Illinois. 

We  find  no  error  in  the  proceedings  and  decrees  of  the  circuit 
court    They  are,  therefore,  affirmed. 


Attobnbt-Geneeal 

Joy. 
(AdnaiMe  Oate,  Michigan.     October  15,  1884.) 

An  act  authoriziDg  a  certain  railroad  company  to  change  its  name  and  to 
purchase  the  property  and  franchises  of  another  company,  appeared  from  the 
legislative  journals  to  have  failed  to  receive  the  constitutional  majority  re- 
quired in  one  branch  of  the  legislature.  On  the  faith  of  this  act  the  stock- 
holders proceeded  to  purchase  the  rights  and  franchises  of  the  other  company, 
to  complete  the  road,  and  to  issue  and  negotiate  bonds  and  mortgages. 
Under  we  latter  a  foreclosure  sale  took  place,  and  the  company  was  reorgan- 
ized by  the  purchasers.  All  these  acts  were  recognized  ffenerally  as  valid, 
the  legislature  granting  express  authority  to  the  corporation  undfer  its  new 
name  to  perform  many  of  them.  A  writ  of  quo  warranto  having  issued 
against  the  reorganized  corporation  nearly  thirty  years  after  the  passage  of 
the  act  above  referred  to,  on  the  ground  that  said  act  was  not  constitution* 
ally  passed,  hdd,  that  the  defect  must  be  deemed  to  have  been  cured  by 
flubeeiquent  legislation,  and  that  judgment  of  ouster  would  not  be  entered. 

An  act  enabling  a  railroad  company  already  formed  under  a  special  law  to 
change  its  name,  and  under  such  new  naime  to  extend  its  road,  is  not  within 
the  scope  of  a  constitutional  provision  that  the  leffislature  shall  pass  no  act 
renewing  or.  extending  a  special  act  of  incorporation. 

An  act  having  been  passed  entitled  **An  act  in  relation  to  mortgages 
affainst  preferred  stock  in,  and  the  delivery  of  ^oods  by  railroad  companies,*' 
the  valiaity  of  the  same  was  attacked  nearly  thirtv  years  after  its  passage  on 
the  ground  that  there  were  two  objects  expressed  in  the  title.  Bdd^  that 
pTOMibly  the  mistake  was  inadvertent,  and  J^hat  at  any  rate  the  court  would 
not,  after  the  lapse  of  time,  consider  the  objection. 

An  act  repealing  portions  of  a  general  railway  law  will  not  be  deemed  to 
apply  in  cases  where  there  has  been  a  special  act  of  incorporation. 

An  act  permitting  tiie  creditors  of  a  chartered  railroad  corporation  to  en 
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force  their  demands  by  a  sale  and  transfer  of  the  franchises  is  not  obnoxious 
because  its  effect  is  to  create  new  corporations  with  the  old  chartered  powers. 

CooLET,  C.  J. — The  information  in  this  case  cliarges  the  respon- 
dents with  claiming  and  usurping  the  corporate  ri^t,  liberty, 
Erivilege,  and  franchise  known  and  called  "  The  Detroit,  Grand 
[aven  &  Milwaukee  Ry.  Co,"  claiming  to  be  organized  and  incor- 
porated under  some  act  or  acts  of  the  territory  of  Michigan  or  of 
the  State  of  Michipm,  with  being  in  fact  so  organized  and  incor- 
porated, and  also  the  corporate  franchises,  liberties,  and  privileges 
of  keeping,  maintaining,  and  operating  a  railroad  extending  west- 
ward from  Pontiac  to  Giand  Haven,  and  that  of  levying  and  re- 
ceiving tolls  and  fai'es  from  passetigera  transported  on  said  railroad, 
and  01  levying  and  collecting  freight  charges  for  caiTying  freight 
in  cars  upon  said  railroad,  and  calls  upon  them  to  show  by  what 
right  they  claim  to  exercise  and  use  such  franchises  and  corporate 
rights.  The  defendants  have  pleaded  to  the  information,  setting 
out  in  full  the  title  on  which  tney  rely.  The  title  relied  upon  is 
as  follows :  (1)  The  charter  of  the  Detroit  &  Pontiac  R.  B.  Co. 
for  the  building  of  a  railroad  from  Detroit  to  Pontiac,  which  was 

S anted  by  the  territorial  council  of  the  Territory  of  Michigan, 
arch  7,  1834,  under  which  a  railroad  company  was  organized, 
which  completed  and  put  in  operation  a  railroad  between  the 
towns  named  by  October  1,  1884.  (2)  The  charter  of  the  Oakland 
&  Ottawa  B.  K.  Co.,  granted  April  S,  1848,  for  the  construction 
of  a  railroad  from  Pontiac  by  way  of  Fentonville  to  Lake  Michi- 
gan, under  which  a  railroad  company  was  organized,  the  line  of  the 
road  located,  and  construction  begun.  (3)  An  act  of  the  legisla- 
ture approved  February  13,  1855,  whereby  the  name  of  the  De- 
troit &  routiac  B.  B.  Co.  was  changed  to  tiie  Detroit  &  Milwaukee 
By.  Co.,  and  the  company,  for  the  purpose  of  forming  a  continu- 
ous line,  was  authorized  to  purchase  all  the  rights,  property,  and 
franchises  of  the  Oakland  &  Ottawa  B.  B.  Co.  The  purchase  is 
idleged  to  have  been  made,  and  thereby  the  Detroit  &  Milwaukee 
By.  Co.  became  authorized  to  own,  possess,  build,  and  maintain  a 
continuous  line  of  railroad  from  Detroit  through  Pontiac,  and  hj 
way  of  Fentonville  to  Lake  Michigan,  and  did,  under  the  name 
last  aforesaid,  publicly  use  and  exercise  said  corporate  rights,  priv- 
ileges, and  franchises,  and  did  proceed  to  complete  the  building 
and  equipment  of  such  railroad,  and  did,  on  November  22,  1858| 
complete,  equip,  and  put  in  operation  said  railroad,  so  as  to  form  a 
continuous  line  of  railroad  from  Detroit  through  Pontiac,  by  way 
of  Fentonville,  to  Gi*and  Haven,  on  Lake  Michigan,  and  did  there- 
after continue  to  operate  the  same  until  it  was  sold  on  foreclosure, 
as  hereafter  stated.  (4)  It  is  averred  that  the  legislatupe,  af tar  said 
act  of  1855,  did  solemnly,  by  repeated  acts  of  legislation  duly 
passed  by  votes  of  more  than  two  tnirds  of  all  the  members  elected 
to  eadi  house  thereof,  recognize,  confirm,  and  ratify  the  said  act, 
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and  did  also  recognize  and  confirm  tlie  said  Detroit  &  Milwaukee 
Ky.  Co.  as  a  body  corporate,  lawfully  organized  and  existing  under 
the  provisions  of  said  act. 

Tne  subsequent  acts  are  enumerated,  and  are  the  following : 
(a)  "  An  act  to  authorize  the  Detroit  &  Milwaukee  Ey.  Co.  to 
issue  its  shares  in  the  kingdom  of  Great  Britain,"  approved  Febru- 
ary 14,  1857.  (b)  "  An  act  disposing  of  cei*tain  grants  of  land 
made  to  the  State  of  Michigan  by  act  of  Congi'ess  approved  June 
8,  1856,'*  approved  February  14,  1857.  (c)  "  An  act  to  authorize 
the  directors  of  the  Detroit  &  Milwaukee  Ry.  Co.  to  be  repre- 
sented at  the  board  of  directors  by  proxy,"  approved  February  3, 

1858.  (d)  ^^  An  act  to  legalize  certain  loans  made  by  the  Detroit 
&  Milwaukee  Ey.  Co.,  and  to  permit  further  loans,"  approved 
January  29,  1859.  (e)  "  An  act  to  authorize  the  Detroit  &  Mil- 
waukee Ry.  Co.  to  purchase  the  property,  rights,  and  franchises  of 
the  Port  Huron  &  Milwaukee  Ky.  Co.,"  approved  January  29, 

1859.  (f)  ^^  An  act  to  authorize  the  Detroit  6c  Milwaukee  K.  R. 
Co.  to  issue  stock  in  place  of  the  original  stock  of  the  Detroit  & 
Milwaukee  Ey.  Co.,"  approved  March  4,  1861. 

The  plea  then  avers  tne  borrowing  of  money  in  1855,  and  after- 
wards, by  the  Detroit  &  Milwaukee  Ry.  Co.,  and  the  giving  of 
mortgages  to  secure  the  loans,  the  foreclosure  of  certain  of  the 
mortgages,  and  the  sale  of  the  railroad,  with  its  appurtenances,  on 
October  4,  1860,  to  Thomas  Reynolds  and  William  Gray,  and  the 
subsequent  reorganization  of  the  company  by  the  purchasers  under 
the  name  of  "The  Detroit  &  Milwantee  R.  R.  Co."  Also  a  sub- 
sequent foreclosure,  bnt  of  prior  mortgages,  under  which,  on  Sep- 
tember 4, 1878,  the  railroad,  with  its  appurtenances  and  franchises, 
was  again  sold  to  Samuel  Barker  and  others,  who  reorganized  the 
same  under  the  name  of  "  The  Detroit,  Grand  Haven  &  Milwau- 
kee Ey.  Co.,"  and  that  thereby  the  said  Detroit,  Grand  Haven  & 
Milwaukee  Ry.  Co.,  became  and  is  a  lawful  corporation,  possessed 
of  all  the  franchises  and  privileges  of  said  Detroit  &  Milwaukee 
B.  R.  Co.,  and  authorized  to  mamtain  said  railroad,  with  its  ap- 

furtenances,  franchises,  and  privileges,  and  that  the  respondents 
ave  been  and  are  stockliolders  and  directors  thereof,  and  as  sudi 
thev  lawfully  claim  and  exercise  the  franchises  in  question. 

buch  is  the  title  upon  which  the  respondents  rely. 

The  Attorney-General  has  demurred  to  the  plea,  and  the  case 
has  been  brought  to  a  hearing  upon  demurrer.  The  question 
16  whether  the  title  set  out  in  the  plea  is  sufficient.  The  Attoiney- 
General  contends  that  it  is  not,  and  points  out  certain  particulars 
in  which  it  is  supposed  to  be  defective. 

1.  It  is  said  tnat  the  act  of  Pebruair  13,  1855,  through  which 
the  Detroit  &  Milwaukee  Ry.  Co.  made  claim  to  the  mnchises 
and  privileges  which  had  before  that  date  pertained  and  belonged 
to  the  Detroit  &  Pontiac  R.  R.  Co.,  and  to  the  Oakland  &  Ottawa 
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R.  R.  Co.,  was  never  oonstitntionally  passed,  and  therefore  never 
became  a  law  at  all,  but  was  a  mere  unllity.  The  act  was  one  par- 
porting  to  amend  or  alter  a  corporate  cliaiter,  and  therefore,  under 
the  constitution  (article  15,  S  8^,  required  tlie  assent  of  two  thirds  of 
the  members  elected  to  each  nouse.     Beferring  to  the  legislative 

J'oumals,  they  seem  to  show  that  the  affirmative  vote  in  the  lower 
louse  lacked  one  of  the  necessary  two  thirds.  Consequently,  it  is 
said,  the  Detroit  &  Pontiac  R.  R.  Co.  never  acquired  the  fran- 
chises of  the  Oakland  &  Ottawa  R.  R.  Co.,  and  the  Detroit  & 
Milwaukee  Ry.  Co.  was  never  legally  organized.  This  is  a  some- 
what startling  proposition,  in  view  of  the  vast  interest  that  may  be 
affected  by  its  being  sustained,  and  we  have  listened  with  great 
interest  to  the  views  which  have  been  advancea  in  its  support 
And  it  must  be  conceded  that  if  we  look  no  further  than  the  act 
now  under  consideration,  the  prima  facie  case  is  with  the  Attorney- 
General.  A  bill  considered  in  the  legislature,  but  not  constitu- 
tionally passed,  can  never  become  a  hiw  by  its  being  signed  by  the 
Governor  and  published  with  the  statutes.  That  is  too  plain  a 
proposition  to  need  argument  or  illustration.  But  it  is  a  surpris- 
ing fact,  if  the  vote  was  insufficient,  that  the  question  of  invalidity 
was  not  sooner  raised.  Nothing  was  better  understood  at  the  date 
of  the  act  in  question  than  the  requirement  of  the  constitution  in 
respect  to  the  amendment  of  corporate  charters ;  the  subject  had 
been  largely  discussed  when  the  constitution  was  before  the  peo- 
ple for  adoption  five  years  before,  and  theprovision  on  the  subject 
was  regarded  as  of  great  importance.  'Tnere  was  a  considerable 
vote  in  opposition  to  the  act  in  question,  and  if  the  vote  in  its 
favor  was  insufficient,  it  seems  strange  that  attention  was  not  chal- 
lenged to  the  fact  immediately.  It  is  customary  in  this  State  to 
publish  the  daily  journals  of  the  legislature  in  full,  and  to  place 
printed  copies  on  the  desks  of  membei-s  on  the  morning  of  the  day 
succeeding  the  one  whose  proceedings  they  give ;  and  it  seems  in- 
credible that  if  a  mistake  was  made  in  declaring  a  bill  passed 
which  had  not  received  the  necessary  vote,  the  mistake  should  not 
have  been  discovered  as  early  as  the  day  following.  When  the 
circumstances  and  the  legislative  custom  are  taken  into  considersr 
tion,  there  is  much  ground  for  the  suggestion  which  is  made  on  the 
part  of  respondents,  that  a  mistake  occurred  in  the  making  up  or 
printing  of  the  journal,  and  that  the  mistake  probably  consisted  in 
the  omission  of  one  or  more  names  in  giving  the  final  vote.  And 
plausibility  is  given  to  the  suggestion  by  the  fact  that  twelve  mem- 
Ders  of  the  house  are  not  recorded  as  having  voted  at  all  when  the 
bill  was  put  upon  its  passage.  But  we  cannot  now  judicially 
determine  that  there  was  any  such  mistake ;  the  legislative  jour- 
nals furnish  no  proof  of  it,  and  it  remains  merely  a  plausible  con- 
jecture. We  direct  our  attention,  therefore,  to  the  facts  occurring 
since,   and   which  are  relied  upon  as  giving   validity   to  the  act 
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of  1865,  even  though  it  may  not  have  been   constitntionally 
adopted. 

The  subsequent  facts  to  be  considered  embrace — First,  the  acts 
of  the  stockholders  in  the  several  railroad  companies  and  of  other 
persons  done  in  reliance  upon  the  act  of  1855 ;  and,  second,  the 
acts  of  the  State  itself  in  recognition  of  that  act. 

And,  first,  of  the  acts  of  stockholders.  It  appears  beyond  dis- 
pute or  cavil  that  the  stockholders  in  the  Detroit  &  Pontiac  and 
the  Oakland  &  Ottawa  railroad  companies  accepted  the  act  of  1855 
and  acted  upon  it  as  valid  legislation  ;  that  the  one  class  bargained 
and  paid  for  the  rights  and  franchises  belonging  to  the  other,  and 
the  other  sold  them ;  that  the  Detroit  &  Milwaukee  B.  B.  Co.  con- 
tracted large  debts,  which  could  have  had  no  validity  if  the  cor- 
poration was  not  lawfully  organized ;  that  it  assumed  to  issue  and 
sell  bonds,  and  to  give  mortgages  for  their  security,  and  that  it 
constructed,  equipped,  and  put  in  operation  a  railroad  from  Pontiac 
by  way  of  Fentonville  to  Grand  Haven,  part  of  a  continuous  line 
from  Detroit  to  Lake  Michigan.  It  also  appears  that  when  the 
bonds  of  the  company  failed  to  be  paid,  the  mortgages  were  fore- 
closed, the  road  and  its  franchises  were  sold,  as  was  supposed, 
and  new  companies  successfully  organized  by  the  purchasers  to 
operate  the  road  in  reliance  upon  the  franchises.  The  bonds  issued 
amounted  to  many  millions  of  dollars;  they  were  sold  in  the 
money  market  of  this  country  and  of  Europe,  and  bought  in  the 
belief  that  they  were  entirely  valid ;  the  snares  of  the  company 
supposed  to  have  succeeded  to  the  property,  rights,  and  franchises 
of  the  Detroit  &  Pontiac  R.  R.  Co.  were  also,  for  more  than  a 
quarter  of  a  century,  dealt  in  as  the  shares  of  lawful  corporations 
possessing  the  property,  rights,  and  franchises  which  they  assumed 
to  possess.     These  are  unauestioned  facts. 

liext,  as  to  the  acts  of  tlie  State.  To  understand  and  appreciate 
the  full  significance  of  these  it  is  necessary  to  know  that  tne  act  of 
1855  was  not  promoted  exclusively  in  the  interest  of  the  railroad 
companies  named  in  it,  but  the  State  itself  was  largely  concerned, 
and  expected  to  accomplish  important  public  purposes  by  means 
of  it.  Twenty  years  before  that  time  tne  State  had  planned  for 
the  construction  of  several  parallel  lines  of  railroad  across  the 
State,  from  east  to  west,  one  of  which  was  to  be  north  of  the  line 
of  the  Michigan  Central  R.  R.,  and  was  expected  to  be  of  very 
high  value,  not  only  to  all  that  part  of  the  State  through  which  it 
would  run,  but  to  the  whole  State.  Much  disappointment  had 
come  from  the  road  not  being  constructed ;  and  wnen  the  Detroit 
&  Pontiac  R.  R.  Co.,  which  already  had  nearly  80  miles  of  road  in 
successful  operation,  and  could  command  means  for  the  constrnc- 
tion  of  more,  proposed,  on  certain  terms  which  were  expressed  in 
the  act  of  1855,  to  purchase  the  rights  and  franchises  of  the  Oak- 
land &  Ottawa  R.  K.  Co.,  and  to  extend  their  own  road  to  Lake 
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Michigan,  there  is  no  reason  for  donbting  that  the  people  of  the 
State  at  large  looked  upon  this  as  a  favorable  opportunity  for  a(s 
complishing  a  desire  which  20  years  before  had  lonnd  expression 
in  the  legislation  of  the  State,  and  which  ever  since  had  been  kept 
constantly  in  view.  Keeping  this  in  mind,  we  may  be  better  aUe 
to  understand  the  significance  of  sabsequent  l^slation. 

The  first  act  thereafter  passed,  which  is  of  importance  in  this 
litigation,  was  a  short  act,  approved  Febraary  14,  1857,  the  pur- 
pose of  which  was  to  authorize  the  Detroit  &  Milwaukee  Ry«  do. 
to  establish  an  office  for  the  transfer  of  its  shares  in  London  or 
elsewhere  in  the  kingdom  of  Great  Britain.  Manifestly,  the  intent 
was  to  facilitate  the  sale  of  shares  in  the  money  markets  of  that 
country.  No  question  is  made  of  the  legal  adoption  of  this  act, 
but  it  was  idle  legislation  if  the  act  of  1855  had  no  validity.  The 
next  act  to  be  mentioned  was  approved  on  the  same  day,  and  had 
for  one  of  its  objects  to  confer  upon  the  Detroit  &  Milwaukee 
By.  Co.  a  certain  land  grant  to  aid  in  the  construction  of  a  rail* 
road  from  Owasso  to  Grand  Haven,  being  part  of  the  line  which 
had  been  located  by  the  Oakland  &  Ottawa  B.  R.  Co.,  and  trans- 
ferred by  that  company  to  the  Detroit  &  Milwaukee.  This  act 
makes  no  reference  to  the  act  of  1855,  but  it  was  plainly,  so  far  as 
concerned  this  grant,  supplemental  to  that  act,  and  could  not  have 
been  more  so  had  it  referred  to  it  in  terms.  "  The  act  of  February 
8, 1858,  authorizing  the  directors  of  the  Detroit  &  Milwaukee  Ry. 
Co.  to  be  represented  at  board  meetings  by  proxy,  is  only  signifi- 
cant as  showing  continued  recognition  by  the  State  of  that  com- 
Sahy  as  a  lawful  corporation.  The  act  to  authorize  the  Detroit  A 
[ilwaukee  1^.  Co.  to  purchase  the  property,  rights,  and  franchiscB 
of  the  Port  Huron  &  Milwaukee,  approved  Januar}'  29, 1859,  was 
passed  in  furtherance  of  the  original  purpose  of  the  State,  that  the 
parallel  line  of  road,  north  of  we  Michigan  Central,  should  have 
an-  eastern  terminus  different  from  that  of  the  latter  road.  This 
act  was  also  plainly  supplemental  to  that  of  1855.  The  act  to 
legalize  loans  made  by  the  Detroit  &  Milwaukee  Ry.  Co.,  whidi 
was  also  approved  January  29,  1859,  refers  to  bonds  and  mort- 
gages is$uea  by  the  company  ''  in  pursuance  of  its  charter,"  and 
purported  to  give  to  it  full  power  to  borrow  "  such  further  sum  or 
sums  of  money  as  may  be  necessary  to  carry  out  fuUv  the  objects 
and  designs  of  the  charter  of,  and  other  acts  of,  the  legislature  of 
the  State  of  Michigan  in  relation  to  the  said  Detroit  &  Milwaukee 
Ry.  Co."  But  what  charter  did  the  company  have  to  which  thn 
could  refer?  The  answer,  and  the  only  possible  answer,  is,  it  had 
none  whatever,  except  the  old  charter  of  the  Detroit  &  Pontiae 
R.  R.  Co.,  which  became  the  Detroit  &  Milwaukee  Ry.  Co.  by 
change  of  name  under  the  permission  of  the  act  of  1855.  This 
was  the  underatanding  of  the  shareholders,  and  it  was  quite  as  C6^ 
tainly  the  understanding  of  the  State. 
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We  need  not  follow  this  subject  further.  No  one  pretends  that 
any  of  the  legislation  subsequent  to  the  act  of  1866  was  adopted  in 
disre^rd  of  constitutional  forms.  It  is,  indeed,  suggested  tnat  the 
le^slature  was  probably  ignorant,  at  the  several  times  when  the 
subsequent  enactments  were  passed,  of  the  defect  in  the  first  act; 
but  no  such  suggestion  is  admissible.  The  foundation  of  the  re^ 
lator's  whole  case  is  that  this  court  must  take  judicial  notice  of  the 
journals  of  the  legislature  and  of  the  defects  in  legislative  action 
which  they  show.  Bnt  judicial  knowledge  is  not  exclusively  for 
the  courts ;  what  the  judiciary  takes  notice  of,  the  legislature  takes 
notice  of  also ;  and  the  legislature  is  just  as  conclusively  presumed 
to  know  that  a  pretended  statute  was  never  passed  as  we  are.  The 
case  is  to  be  considered,  therefore,  upon  the  assumption  that  the 
legislature  knew  in  fact  what  the  members  were  bound  in  law  to 
know,  and  that  they  acted  in  what  was  done  by  them  with  that 
knowledge.  What  is  proposed  now,  in  the  name  of  the  State,  is 
that  the  supposed  act  of  1866,  which  is  now  said  to  be  no  legisla- 
tive act  at  all,  though  the  legislature  has  often  and  in  the  most 
solemn  manner  recognized  it  as  valid,  shall  be  rejected  and  declared 
null,  fhis  is  proposed  to  be  done,  too,  under  circumstances  ap- 
palling. Property  to  the  amount  of  many  millions  of  dollars,  con- 
sisting of  bonds  and  other  evidences  of  supposed  indebtedness  and 
of  supposed  corporate  shares,  would  be  instantly  annihilated,  and 
tangible  property  to  equal  value  would  be  left  without  lawful 
owner.  Very  likely  many  persons  not  before  us  to-day,  except  by 
indirect  representation,  might  be  reduced  from  supposed  affluence 
to  poverty  by  such  a  judgment. 

If  the  act  of  1866  is  annulled,  nearly  all  of  the  subsequent  legis* 
lation  which  has  been  referred  to  must  fall  with  it.  Much  of  that 
legislation  was  unquestionably  adopted  in  due  form  and  with  con>- 
petent  power ;  but  it  would  fall  because  it  is  in  its  nature  supple- 
mentary, and  is  defective  or  meaningless  except  in  connection  with 
that  in  reference  to  which  it  was  enacted.  What  is  asked,  there- 
fore, in  the  name  of  the  State,  is  not  merely  that  the  act  of  1865 
should  be  annulled,  but  that  several  other  acts  should,  in  effect,  be 
set  aside  also.  And  this  may  well  raise  the  question  whether  it  is 
consistent  with  the  honor  and  dignity  of  the  State  that,  under  the 
circumstances,  the  questions  which  have  been  argued  should  be 
raised.  It  has  already  been  seen  that  the  important  public  purpose 
which  the  State  had  in  view  in  assenting  to  the  act  of  1856  has 
been  accomplished ;  the  railroad  from  irontiac  to  Lake  Michigan 
has  been  constructed  and  for  many  years  operated,  and  the  State 
has  reaped  the  benefits.  But  in  order  to  accomplish  this  publie 
purpose  it  seems  to  have  become  necessary  to  put  the  bonds  and 
shares  of  the  Detroit  &  Milwaukee  Ry.  Co.  upon  the  market  aS 
well  in  Europe  as  in  this  country.  The  State  recognized  the 
tieceesily,  and  oy  its  legislation  provided  for  facilitating  sales.    The 
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bonds  and  aharee  were  sold  to  the  amonnt  of  very  many  millions; 
and  every  purchaser  of  one  of  them  made  the  purchase  in  reliance 
npon  legislation  of  this  State  which  appeared  to  sanction  if  not  to 
invite  it.  Concede  that  purchasers  were  bound  to  know  that  the 
act  of  1855  was  a  nullity^  and  it  is  immaterial  to  the  consideration 
now  suggested,  for  the  subsequent  acts  recognized  the  corporation 
as  a  lawful  body  politic,  the  owner  of  a  great  railway,  and  com- 
petent to  contract  debts  and  give  mortgages,  and  it  was  these  facts 
which  concerned  purchasers  of  bonds  and  shares,  and  upon  which 
they  relied  in  buying.  For  the  State,  under  such  circumstances, 
to  take  steps  for  the  annihilation  of  all  these  shares  and  securities 
by  legal  decision  would  have  all  the  appearance  of  bad  faith,  and 
of  public  repudiation  of  solemn  State  engagements.  The  several 
acts  of  le^slation  were  not,  indeed,  contracts ;  but  when  the  State, 
by  valid  legislation,  invites  the  public  to  make  specified  invest- 
ments, it  may  weU  be  said  that  its  faith  is  pledged  to  do  nothing 
on  its  part  which  shall  have  for  its  purpose  to  render  the  invest, 
ments  worthless. 

It  may  be  said,  and  is  said,  that  there  can  be  no  estoppel  against 
the  State  in  respect  to  such  questions;  and  this  is  undoubtedly 
tme.  It  is  further  said  that  the  questions  the  court  is  called  upon 
to  decide  are  purely  legal  questions.  But  when  the  dimity  and 
honor  of  the  State  are  mvolved,  the  judiciary  has  them  m  cnarge 
quite  as  much  as  either  of  the  other  departments  of  the  govern- 
ment; one  department,  as  much  as  anotiier,  must  see  that  they 
suffer  no  detriment  at  its  hands  while  it  is  acting  as  representative 
of  sovereignty  within  its  constitutional  sphere  of  duty.  If,  there- 
fore, the  appeal  to  the  court  is,  to  any  extent,  ah  appeal  to  the  dis- 
cretion of  tne  court,  it  becomes  its  plain  dnty  to  see  that  when  it 
speaks  for  the  State  it  shall  speak  the  voice  of  justice,  and  main- 
tain unimpaired  the  public  faith ;  and  it  must  do  this,  even  though 
the  legislative  or  the  executive  departments  were  demanding  some- 
thing different.  But,  in  this  case,  we  do  not  understand  that  any 
department  of  the  ^vernment  has  demanded  or  desired  anything 
different,  or  that  tne  people,  or  any  part  of  them,  have  any  wish 
inconsistent  with  public  faith  and  integrity.  Questions  of  a  le^ 
nature  have  for  some  time  been  made  in  respect  to  some  of  tne 
legislation  which  has  been  referred  to,  and  the  attorney-general 
has  thought  it  wise  to  bring  them  to  the  attention  of  the  court  for 
settlement.  This  was  very  proper,  and  does  not  seem  to  be  com- 
plained of.  At  the  same  time,  it  seems  equally  proper  to  the  court 
that  the  consequences  of  a  particular  solution,  not  only  to  the 
owners  of  shares  and  securities,  but  to  the  State  itself,  should  be 
presented,  and  that  it  should  be  shown  that  this  might  possibly  be 
a  case  in  which  the  argument  ab  inconvenienti  should  be  conclu- 
sive. But,  treating  the  questions  as  purely  legal  questions,  unaf- 
fected by  the  considerations  mentioned,  we  should  still  be  of  opin- 
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ion  that  no  case  was  made  by  the  relator.  If  we  concede  that  the 
act  of  1855  was  not  oonstitational  when  adopted,  and  tiiat  for  that 
reason  it  was  a  nullity  at  the  time,  it  will  not  follow  that  it  has 
remained  invalid  to  tms  time.  What  the  legislature  failed  at  that 
time  to  adopt  in  dne  form,  it  had  ample  power  to  affirm  and  vali- 
date afterwards,  if  it  saw  fit  to  do  so.  It  might  have  been  con- 
firmed by  an  act  of  legislation  expressly  declaring  the  intent  of  the 
legislature  to  that  enact ;  but  that  would  be  only  one  method  of 
confirmation.  The  indirect  method,  by  recognizing  and  acting 
upon  it  as  a  valid  law,  and  inviting  others  to  do  so,  might  be 
equally  efiFectual.  The  question  of  confirmation  is  not  one  of 
form,  but  of  the  expression  of  legislative  will ;  and  when  we  find 
the  will  expressed  in  any  form  of  words,  direct  or  indirect,  it  is 
sufficient.  Eat  the  legislative  will  that  the  act  of  1855  should 
stand  and  have  the  enect  intended  in  passing  it,  has  been  mani- 
fested over  and  over  again  during  the  period  of  a  quarter  of  a 
century,  and  has  not,  during  all  that  time,  been  in  doubt.  We 
must  dismiss  this  branch  of  the  case  as  requiring  no  further  con- 
sideration or  discussion  at  our  hands. 

S.  But  another  objection  is  made  to  the  act  of  1855  which  goes 
to  its  substance.  The  act,  it  is  said,  is  in  conffict  with  that  pro- 
vision oi  the  constitution  which  declares  that  the  legislature  snail 
pass  no  act  renewing  or  extending  a  special  act  of  incorporation. 
Article  15,  §  8.  The  act  of  1855,  it  is  said,  undertook  to  do  this ; 
and  as  the  legislature  could  not  do  it  originally,  neither  could  it 
afterwards  confirm  and  validate  the  void  attempt.  We  think  the 
relator  misconceives  the  act.  It  does  not  purport  or  attempt  to 
renew  or  extend  any  special  act  of  incorporation.  The  general 
purpose  is  to  enable  the  Detroit  &  Pontiac  R.  R.  Co.  to  take  a 
new  name,  and,  under  such  new  name,  to  extend  its  road  from 
Pontiac  to  Lake  Michigan.  There  was  nothing  in  this  opposed  to 
the  constitution,  either  in  letter  or  spirit.  And  this  answers  a 
further  objection,  that  the  act  of  1855  created  a  new  corporation 
In  violation  of  article  15  of  section  1  of  the  constitution.  We  do 
not  so  understand  it. 

3.  It  is  further  contended  that  an  act  approved  February  10, 
1859,  under  which  the  railroad  company  is  supposed  to  have  been 
organized,  after  the  sales  on  foreclosure,  was  without  validity  for 
that  purpose,  for  the  two  reasons — First,  that  it  was  without  valid- 
ity wlien  passed ;  and,  second,  that  it  has  since  by  implication  been 
repealed.  The  act  is  entitled  "  An  act  in  relation  to  mortgages 
against  preferred  stock  in,  and  the  delivery  of  goods  by,  railway 
companies."  Here,  it  is  said,  are  two  objects  expressed,  and  there- 
fore the  act  is  invalid  under  the  constitution  (article  4,  §  20). 
This  is  a  somewhat  technical  objection,  and  we  are  not  disposed  to 
consider  it  after  this  great  lapse  of  time.  But  it  may  be  proper  to 
remark  that  the  act  did  not  bring  together  subjects  totally  foreign 


662  ATTOBirST-OKKERAL  V.  EBIX  AND  KALAMAZOO  R.  R.  00. 

to  each  other.  The  whole  act  ooncerned  nilwmTS ;  and  if  it  can  be 
considered  a  technical  disregard  of  the  constitotion,  it  was  probably 
inadvertent.  The  repeal  of  the  act  is  supposed  to  have  been  a& 
coraplished  either  by  the  amendment  of  tlie  general  railroad  law 
by  an  act  passed  in  1872  (Sess.  Laws,  p.  83),  or  by  the  general 
revision  of  that  law  in  1873  (Pnb.  Acts,  p.  496),  both  of  which 
covered  the  same  general  subject.  Bnt  we  do  not  agree  in  this. 
Those  acts  mnst  be  nnderstood  to  refer  to  companies  organized 
Dnder  the  general  railroad  law,  while  the  act  of  1859  evidently  had 
other  companies  in  view.  It  speaks  of  railway  companies, — a 
term  not  made  nse  of  in  the  general  law,  bat  which  the  company 
succeeding  the  Detroit  &  Pontiac  had  taken  as  a  part  of  its  new 
name. 

It  is  suggested,  rather  than  urged,  that  the  legislature  had  no 
constitutional  power  to  pass  the  act  of  February  10,  1859,  as  ap- 
plicable to  chartered  corporations,  because  the  effect  was  to  create 
new  corporations  with  the  old  chartered  powers.  But  the  purpose 
of  the  act  was  to  permit  the  creditors  of  chartered  corporations  to 
enforce  their  demands  by  a  sale  and  transfer  of  the  franchises,  and 
this  would  be  impossible  if  the  sale  were  of  itself  to  operate  as  a 
destruction  of  the  franchises.  The  act  merely  gave  a  remedy  for 
the  enforcement  of  debts;  and,  as  franchises  were  to  be  sold  for 
the  satisfaction  of  debts,  it  provided  a  method  whereby  they  might 
be  kept  alive. 

We  have  now  considered  the  question  raised,  so  far  as  seems 
necessary  to  a  determination  of  the  main  question  whether  the  de- 
fendants are  guilty  of  the  usurpation  charged  upon  them,  and  are 
clearly  of  opinion  that  they  are  not.  It  may  be  proper  to  refer  to 
the  case  of  Cook  v.  Detroit,  G.  H.  &  M.  Ky.  Co.,  43  Midi.  345 ; 
8.  c,  9  Am.  &  Eng.  E.  R.  Cas.  443,  in  which  the  validity  of  that 
corporation  was  indirectly  recognized,  though  importance  is  not 
attached  to  it  except  as  a  part  of  the  public  history  of  the  com- 

panv. 

The  demurrer  is  overruled,  and  judgment  must  be  entered  iofi 
respondents. 


Atxokjn  X  y  •Okheral 
Ebcb  ahd  Kalamazoo  B.  B.  Oo. 

{Adomee  Oate^  MkhigatL     October  8,  1884.) 

Whether  or  not  the  supreme  court  will  grant  leave  to  the  attomey-genenl 
to  file  an  information  in  the  nature  of  a  quo  warranto  to  declare  the  charter 
of  a  railroad  corporation  forfeited  because  of  a  failure  to  operate  its  road 
over  the  whole  line,  as  originally  constructed,  between  the  termini  named  in 


QUO  WABKANTO — FOKFEITURE.  663 

ft 

the  charter,  rests  largely  in  the  discretion  of  the  court;  and  where  it  ap- 
pears, as  in  the  case  of  the  Erie  &  Kalamazoo  R.  R.  Co.,  whose  charter  it 
was  sought  to  declare  forfeited,  that  while  the  failure  and  refusal  to  continue 
to  run  its  trains  into  and  use  as  a  station  a  village  not  named  as  a  station  in 
the  charter  may  cause  injury  to  the  inhabitauts  of  such  village,  such  discon- 
tinuance was  brought  about  by  the  use  of  another  route  by  the  lessee  of  the 
corporation  to  facilitate  the  transfer  of  passengers  and  freight  to  a  through 
line  of  railroad,  and  that  the  public  at  large  are  not  injured  by  the  change, 
the  court  may  refuse  the  application. 

Champlin,  J. — ^This  is  an  application  by  the  attorney-general  for 
leave  to  file  an  information  in  the  nature  of  a  quo  warranto  against 
the  Erie  &  Kalamazoo  B.  B.  Co.  Notice  was  given  to  the 
respondent,  and  it  has  been  heard  in  opposition  to  the  application. 
The  Erie  &  Kalamazoo  B.  B.  Co.  was  chartered  by  an  act  of  the 
territorial  legislature  of  Michigan,  approved  April  22,  1833  (3 
Terr.  Laws,  1125).  The  charter  was  perpetual,  but  was  amended 
in  1846  so  as  to  authorize  the  legislature  at  any  time  to  alter, 
amend,  or  repeal  it.  As  originally  granted,  the  charter  authorized 
the  company  to  construct  a  railroad  from  Port  Lawrence  through, 
or  as  near  as  practicable  to,  the  village  of  Adrian,  and  thence  on 
the  most  eligible  route  to  such  point  on  the  Kalamazoo  river  as 
they  may  deem  most  proper  and  useful.  Important  additional 
franchises  were  conferred  upon  the  company  by  an  amendment  of 
its  charter  by  an  act  approved  March  26,  1835  (3  Terr.  Laws, 
1392^.  And  by  another  amendment,  made  in  1846,  they  were 
prohibited  from  constructing  their  road  beyond  the  village  of 
Adrian.  The  charter  empowers  the  company  to  transport  property 
and  persons  over  their  road  by  the  force  of  steam  or  other  power, 
and  to  charge  and  collect  tolls  for  the  same.  Under  tlie  grant  of 
power  conferred  by  this  charter,  the  Erie  &  Kalamazoo  E.  B.  Co. 
located  and  constructed  its  road  from  Port  Lawrence  (now  Toledo) 
to  Adrian.  As  located  and  constructed,  the  road  passed  throum 
the  village  of  Palmyra,  at  which  a  regular  passenger  and  freigfit 
depot  was  established.  In  1849  the  Erie  &  Kalamazoo  B.  B.  Co. 
leased  its  road  and  franchises  to  the  Michigan  Southern  B.  B.  Co., 
in  perpetuity.  The  Palmyra  &  Jacksonbur^  B.  B.  Co.  was  char- 
tered Dy  the  territorial  legislature  when  tne  township  of  Port 
Lawrence  constituted  a  portion  of  Monroe  county.  After  the  loss 
of  the  "  disputed  ground  "  by  the  act  of  congress  defining  the 
northern  boundary  of  the  State  of  Ohio  and  admitting  the  State  of 
Michigan  into  the  Union,  and  the  assent  of  Michigan  thereto,  the 
le^lature  of  this  State  passed  an  act  by  which  the  State  agreed  to 
release  certain  securities  against  the  Palmyra  &  Jacksonburg  B. 
B.  Co.,  in  consideration  that  it  would  release  so  much  of  its  road 
as  laid  between  the  Michigan  Southern  road  then  owned  by  the 
State  and  the  Erie  &  Kalamazoo  B.  B.,  and  it  was  enacted  that  it 
should  not  be  lawful  for  the  Palmyra  &  Jacksonburg  Co.  or  its  as- 
signees ever  to  construct  its  road  southerly  beyond  the  Southern 
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B.  R.  BO  as  to  connect  with  the  Erie  &  Sjilamazoo  R.  R.  Sees. 
Laws  1846y  p.  S88.  This  legislation  on  the  part  of  the  State  wai 
in  the  interest  of  its  own  enterprise,  in  building  the  Michigao 
Sonthem  from  Monroe  to  New  Buffalo,  by  preventing  the  traffic 
which  woald  pass  over  the  Jacksonbnrg  road  from  going  to  Toledo 
over  the  Erie  &  Kalamazoo  road. 

In  1840  the  Michigan  Sonthem  B.  B.  Co.  was  incorporated,  and 
the  State  sold  to  this  corporation  the  Michi^n  Southern  B.  R, 
and  it  undertook  the  completion  of  the  project  which  had  be^ 
commenced  by  the  State  as  pait  of  her  scheme  of  internal  improve- 
ments. By  tne  act  of  incorporation,  the  Michigan  Southern  R  R 
Co.  were  bound  to  build  the  Tecumseh  bran<Si  from  the  village 
of  Tecumseh  by  way  of  the  villa^  of  Clinton,  and  of  Manchester 
to  the  village  of  Jackson,  along  tne  line  formerly  authorized  to  be 
constructed  by  the  Jacksonburg  &  Palmyra  B.  B.  Co.  The  road 
from  Tecumseh  to  Manchester  was  completed  in  1855,  and  from 
there  to  Jackson  in  1857.  In  1856  the  Michigan  Southern  & 
Korthem  Indiana  B.  B.  Co.,  which  was  the  successor  of  the  Michi' 
^an  Southern  B.  B.  Co.,  constructed  a  road  from  a  junction  with 
tne  track  of  the  Erie  &  Kalamazoo  Co.  about  5000  feet  east  from 
the  station  at  Palmyra  villa^  to  a  connection  with  the  road  of  the 
Michigan  Southern  Co.  at  ^Bnawee  Junction,  so  called ;  said  Len- 
awee Junction,  being  the  point  at  which  the  Jackson  branch  road 
of  the  Michigan  Southern  Co.  connects  with  its  main  line  of  road 
between  Adrian  and  Monroe.  The  main  object  of  constructing 
this  piece  of  road  was  to  save  the  necessity  of  transporting  passen- 
gers and  freight  coming  from  the  direction  of  Toledo,  destined  over 
Uie  Jackson  branch  or  over  the  main  line,  towards  Monroe,  or 
coming  from  the  Jackson  branch  or  from  Monroe,  destined  towards 
Toledo,  around  by  the  way  of  Adrian,  thus  saving  a  distance  of 
about  eight  miles.  Another  object  waiS  to  avoid  the  heavy  grades 
and  reverse  curves  which  existed  on  the  line  of  the  Erie  &  Kala- 
mazoo Co's.  road  between  Palmyra  and  Adrian. 

There  are  several  affidavits  filed  by  the  attorney-general  in  sup- 
port of  his  application,  from  which  it  appears  that  the  Erie  » 
Kalamazoo  B.  B.  Co.,  as  early  as  1835  or  1836,  constructed  its 
road  between  Adrian  and  the  village  of  Palmyra  substantially  upon 
the  line  at  present  occupied  by  it,  and  that  a  general  freight  and 
passenger  station  was  then  established,  and  has  ever  since,  untU 
recently,  been  maintained,  at  Palmyra  village ;  that  this  village 
contains  about  two  hundred  and  twenty-five  inhabitants,  three 
stores,  three  blacksmith  shops,  one  wagon  snop,  three  halls,  a  graded 
school- house,  two  churches,  one  steam  saw-mill,  and  one  papers 
mill ;  that  it  is  the  only  village  in  a  township  containing  about 
2000  inhabitants ;  that  soon  after  the  completion  of  the  road 
between  Lenawee  Junction  and  the  Erie  &  Kalamazoo  road,  east 
of  Palmyra  village,  the  company  controlling  and  operating  said 
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Erie  &  Kalamazoo  B.  R.  commenced  gradually  to  withdraw  the 
businefis  which  had  been  previously  carried  on  over  the  Erie  & 
Kalamazoo  road  between  ralmyra  and  Adrian,  and  to  transfer  it 
to  the  road  to  Lenawee  Junction;  bat  they  still  maintained  depot 
facilities  at  Palmyra  station,  and  afforded  the  people  all  the  usual 
accommodations  at  such  station  until  1867,  when,  from  that  date 
to  1873,  the  railroad  facilities  at  Palmyra  station  were  still  further 
diminished,  and  from  1873  the  Lake  Snore  and  Michigan  Southern 
K.  B.  Co.  (who  succeeded  the  Michigan  Southern  and  Northern 
Indiana  in  1869)  has  ceased  and  refused  to  deliver  at  said  village 
freight  in  quantities  less  than  car-loads;  and  since  December  1, 
1882,  they  have  ceased  to  maintain  any  depot  or  station  at  Pal- 
myra village,  and  have  ceased  to  run  freight  and  passenger  trains 
over  that  portion  of  the  Erie  &  Kalamazoo  B.  B.  lying  between 
the  cut-on  about  a  mile  east  of  Palmyra  village,  and  the  point  of 
junction  of  the  Erie  &  Kalamazoo  R.  K.  with  the  Michigan  South- 
em  R.  R.  near  the  city  of  Adrian,  being  a  piece  of  road  five  and 
seventy  one-hundi^edths  miles  in  length ;  that  instead  of  using  said 
piece  of  road  for  the  transportation  of  freight  and  passengers,  it  is 
used  as  a  place  for  the  storage  of  cars,  some  of  which  are  stock 
cars,  which  are  left  in  a  filthy  condition  near  to  the  residences  of 
farmers,  and  constitute,  by  reason  of  the  stench  arising  therefrom, 
a  nuisance ;  that  they  have  suffered  this  portion  of  the  road  to  be- 
come out  of  repair  and  uufit  for  use  in  transporting  passengers  and 
freight ;  that  a  bridge  has  become  so  dilapidated  mat  it  is  unsafe 
for  engines  or  cars  to  pass  over  the  same,  and  that  none  have 
.passed  over  the  same  since  December,  1882;  that  since  that  date 
no  freight  has  been  brought  into  the  village,  except  from  eastward, 
and  in  car-loads ;  and  that  the  company  has  continually  refused  to 
receive  or  deliver  freight  in  quantities  less  than  car-loads,  except 
as  a  special  concession  in  favor  of  a  paper-mill  firm ;  that  in  18t7 
they  sold  all  the  station  building^s,  water-tanks,  sheds,  platforms, 
an/  appnrtenaDcee  previonslj  in  use  by  the  company  in  the  vil! 
lage,  and  the  same  have  been -removed ;  that  in  1881  they  took  up 
and  removed  all  the  side-tracks,  except  about  seven  rods.  These 
Beveral  acts  are  alleged  to  be  a  great  public  wron^,  and  to  have  a 
blighting  efEect  upon  the  village,  transforming  this  modem  Pal- 
myra, like  the  ancient,  into  a  Tadmor*in  the  desert. 

AfBdavits  have  been  filed  and  arguments  made  in  opposition  to 
this  application,  not  denying  that  the  station  at  Palmyra  village 
has  been  practically  discontinued,  and  the  portion  of  the  track 
above  described  wholly  abandoned  for  the  purpose  of  running  and 
operating  freight  and  passenger  cars  over  the  same,  but  excusing 
such  non-user  on  economical  grounds.  Whether  such  a  justifica- 
tion can  be  made  to  appear  as  will  excuse  the  Erie  &  Kalamazoo 
R.  R.  Co.  from  performing  its  charter  obligations  I  do  not  think 
it  proper  to  pass  upon  at  Qiis  stage  of  the  case.     Upon  general 
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prindpIeB  of  law,  the  Erie  &  Kalamazoo  R.  B.  Co.  were  boand  to 
constmct  their  road  between  the  termini  named  in  their  charter; 
and,  having  so  conBtructed  it,  to  run  and  operate  the  whole  and 
every  material  part  thereof  until  relieved  therefrom  by  the  l^is- 
lature.  Whetlier  there  are  exceptions  to  this  general  principle, 
and  whether  the  company  may  be  able  to  bring  itself  within  such 
exceptions,  I  shall  not  attempt  here  to  decide.  The  qoestion  does 
not  appear  to  me  to  be  presented  in  such  shape  as  to  call  for  an 
expression  of  opinion  upon  it. 

So  far  as  the  affidavits  produced  in  support  of  the  application 
set  out  the  grievances  of  the  residents  oi  Palmyra  in  relation  to 
being  deprived  of  railroad  facilities  at  Palmyra  station,  althou^ 
of  vital  consequence  to  them,  they  do  not  appear  to  me  to  affect 
the  general  public  If  to  the  greatest  number  of  the  patrons  oi 
the  road  increased  facilities  are  anorded,  time  is  saved,  and  expense 
of  transportation  lessened,  it  would  seem  that  the  greater  numbtf 
interested  would  be  benefited  by  the  management  as  complained  of. 
Admitting  all  that  is  alleged  against  the  management,  yet  I  fail  to 
discover  how  a  writ  of  quo  warranto  will  afford  redress  to  the  citizens 
of  Palmyra.  If  the  charter  should  be  declared  forfeited,  it  will 
not  restore  the  railroad  or  afford  shipping  facilities  in  place  of 
those  now  withdrawn.  It  may  cause  the  right  of  way  to  revert  to 
the  owners  and  abate' the  nuisance  complained  of;  but  it  will  not 
^ve  them  a  railroad  station  at  Palmyra.  It  seems  to  me  that  those 
interested  in  having  the  Erie  &  Kalamazoo  R.  R.  Co.  peform  its 
duties  to  the  citizens  of  Palmyra  have  mistaken  their  remedy. 
Their  remedy  lies,  not  in  a  forfeiture  of  the  charter,  but  in  com- 
pelling obedience  to  its  requirements.  I  therefore  lay  out  of  view 
those  portions  of  the  affidavits  showing  personal  or  private  griev- 
ances. The  affidavits  do  show  a  violation  of  charter  obligations  in 
relation  to  the  abandonment  of  a  portion  of  the  road.  The  attor- , 
ney-general  has  thought  such  violation  to  be  of  sufficient  importance 
to  the  public  to  call  upon  the  company  to  show  why  its  charter 
should  not  be  forfeited,  and  he  applies  to  us  for  leave  to  file  an 
information  in  the  nature  of  a  quo  warranto.  It  is  obviously  the 
intention  of  the  statute  that  corporations  shall  fulfill  the  condi- 
tions and  perform  the  duties  enjoined  upon  them  by  their  charters 
as  the  terms  upon  which  they  are  permitted  to  enjoy  their 
franchises. 

No  doubt  that  the  requirement  that  the  attorney-general  shall 
first  obtain  leave  of  the  court  to  file  the  information  implies  that 
the  court  shall  exercise  a  legal  discretion  in  passing  upon  his  re- 
quest. Cases  might,  by  possibility,  arise,  where  a  technical  breach 
of  the  charter  condition  would,  in  case  of  forfeiture,  be  followed 
by  results  disastrous  to  the  best  interests  of  the  people.  In  this 
instance  the  railroad  company  complained  of  is  a  quasi-public  cor- 
poration.   It  subserves  ^"eat  pubuc  interests.    It  may  safely  be 
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said  that  the  State  has  outgrown  that  narrow  policy  which  sought 
to  compel  all  great  lines  of  transportation  irora  the  west  to  the 
seaboai'd  to  pass  through  ports  or  points  exclusively  within  her 
own  borders.  The  people  of  this  State  are  deeply  interested  and 
affected  by  every  facility  afforded  to  the  great  producing  and 
manufacturing  interests  in  finding  ample  facilities  for  transporta- 
tion to  the  markets  of  the  world.  The  Erie  &  Kalamazoo  road 
forms  the  main  line  of  tlie  Lake  Shore  &  Michigan  Southern 
R.  B.  to  Toledo  and  the  east.  Into  this  main  line  a  number  of 
branch  roads  leading  from  the  interior  of  the  peninsula  are 
connected. 

The  effect  of  a  forfeiture  of  the  Erie  &  Kalamazoo  division 
upon  a  large  section  of  the  State  would,  for  a  time,  be  serious. 
Asfiuming,  therefore,  that  here  is  a  violation  of  the  charter  of 
the  Erie  &  Kalamazoo  B.  B.  Co.,  which,  in  the  strict  letter  of  the 
law,  would  call  for  a  judgment  of  forfeiture,  is  it  for  the  best 
interests  of  the  people  of  the  State,  who  are  represented  by  the 
attorney-general,  that  such  charter  should  be  forfeited  ?  Would 
we  be  exercising  a  sound  legal  discretion  to  permit  the  informa- 
tion, under  the  circumstances,  to  be  filed  ?  No  one  can  be  foolish 
enough  to  suppose  that  the  link  would  not  be  restored  by  a  new 
road,  at  whatever  cost.  What  interest  of  public  policy,  or  even 
individual  welfare,  requires  such  unnecessary  worK,  and  useless 
outlay  of  capital  ?  Shall  it  be  done  simply  as  a  penalty  inflicted 
upon  the  Erie  &  Kalamazoo  B.  B.  Co.  or  its  lessees?  I  agree 
with  my  brother  Campbell  that  the  penalty  is  too  great  in  propor- 
tion to  the  offence  alleged.  Still,  it  must  be  remembered  tnat  the 
court  is  possessed  of  no  dispensing  power.  If  the  papers  before  us 
show  to  our  satisfaction  that  the  Erie  &  Kalamazoo  B.  B.  Co.  has 
wilfully  violated  its  charter  in  matters  relating  to  the  essence  of 
|he  corporate  grant,  thereby  affecting  the  contract  between  the 
State  and  corporation,  our  duty  is  plain.  No  matter  what  the  con- 
sequences may  be  in  such  case,  the  leave  asked  should  be  granted. 
It  IS  therefore  proper  to  consider,  assuming  that  the  fact  that  since 
1883  the  Erie  &  Kalamazoo  B.  B.  Co.  have  neglected  to  run 
cars  for  the  transportation  of  freight  and  passengers  over  that  por^ 
tion  of  its  road  net  ween  Palmyra  village  and  Adrian  is  a  viola- 
tion of  its  charter  in  a  material  point,  whether  such  violation  has 
been  wilful,  since  it  must  be  not  only  an  intentional  but  wilful 
violation  of  its  charter  which  will  render  the  violation  amenable 
to  this  process  for  the  purpose  of  depriving  it  of  its  charter  rights. 
In  determining  this  question,  the  entire  history  of  the  road,  as  well 
as  those  with  which  it  has  been  connected  and  by  which  it  has  been 
managed,  is  proper  to  be  considered.  Bailroad  facilities  for  the 
people  of  the  township  of  Palmyra  have  not  l)een  lessened,  except 
at  Palmyra  station,  while  others  have  been  established  in  close 
proximity.  A  glance  at  the  map  introduced  by  the  respondent 
16  A.  ft  B.  R.  Cae.— 42 
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will  show  relatively  the  respectiTe  loealitieB  and  diataneeB.  A 
tliroagh  line  of  railroad  from  Toledo  to  Adrian  has  been  maintained 
and  operated.  It  is  certainly  qneationable  whether  the  diaocm- 
tinoance  of  a  station  npon  a  hne  of  road^  at  a  place  not  named  in 
its  charter  as  a  point  through  which  it  mast  pass,  will  constitnte  a 
gronnd  of  f orfeitnre  of  the  charter,  and  I  do  not  express  any 
opinion  upon  it ;  and,  aside  from  this  act,  the  change  of  ronte  by 
the  lessees  of  respondent,  and  the  management  and  operation  of  the 
railroad  leased  by  them,  do  not  indicate  a  design  to  wilfully  violate 
the  charter  of  tne  Erie  &  Kalamazoo  R.  B.  Co.    It  is  true,  the 

eK>ple  of  Palmyra,  by  repeated  petitions,  besonght  both  the  Erie  & 
alamazoo  R.  K.  Co.  and  its  lessees  to  do  them  justice  by  continu- 
ing a  general  station  at  the  villa^ ;  but  the  question  of  the  ri^ht 
to  the  station  is  not  so  clearly  of  the  essence  of  the  contract  be- 
tween the  State  and  the  company,  and  undisputed,  as  to  fasten  n^oa 
the  company  the  design  to  wilfully  violate  the  contract  in  the  dis- 
continuance thereof. 

I  am  not  satisfied,  from  all  the  facts  before  us,  that  the  failure 
of  the  Erie  &  Kalamazoo  R.  R.  Co.  to  run  and  operate  its  road  the 
whole  distance  from  Toledo  to  Adrian  has  oeen  wilfuL  It 
evidently  left  its  management  and  mode  of  operation  entirely  to 
its  lessees ;  and  while  it  has  been  ingrafted  into  the  system  of  rail- 
roads operated  by  its  lessees,  it  has  not  become  an  integral  part 
thereof,  and  its  franchises  and  privileges  are  independent  of  such 
lessees,  and  must  be  preserved  by  its  own  action,  and  it  must  be 
held  responsible  for  tne  performance  of  those  duties  devolving 
upon  it  by  the  legislative  grant ;  and,  now  that  its  attention  has 
been  specially  drawn  to  this  obvious  breach  of  duty,  by  the  attorney- 
general,  should  it  persist  in  the  course  it  has  pursued  for  the  past 
two  years  (unless  relieved  from  the  performance  thereof  by  the 
legislature),  I  shall  feel  it  my  duty  upon  a  future  application,, 
speaking  for  myself,  to  grant  leave  to  file  an  information,  in  which 
case  the  whole  range  of  inquiry  will  be  open  to  investigation  on 
behalf  of  the  State. 

For  the  reason  stated  I  think  the  present  application  should  be 
denied. 

Campbell,  J. — ^The  principal  difficulty  in  this  case  seems  to  me 
to  be  concerning  the  discretion  of  the  court  in  giving  judgment,  if 
proceedings  are  once  allowed.  Under  the  common-law  practice  as 
eziBtinff  before  our  statute  of  1846  was  passed,  it  was  held  by  thia 
court  tnat  there  was  considerable  discretionary  power  on  this  sub- 
ject, inasmuch  as  the  attorney-general  was  not  required  to  apply 
for  leave  to  file  the  information.  People  v.  Oakland  County  Bank, 
1  Doug.  282.  And  in  that  case  a  nominal  fine  only  was  imposed, 
with  an  intimation  that  a  repetition  of  the  ofienoe  would  lead  to  a 
judgment  of  forfeiture.    Tnis  same  view  seems  to  have  prevailed 
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in  New  York,  when  the  doctrine  on  these  matters  was  very 
thoroughly  discussed  in  People  v.  Kingston  &  Middletown  Turn- 
pike Co.,  23  Wend.  139 ;  People  v.  Bristol  &  Rensselaerville  Tum- 
{ike  Co.,  Id.  222 ;  People  v,  Hillsdale  &  Chatham  Turnpike  Co., 
d.  254. 
The  records  of  this  court  show  that  in  1845  an  information  was 
filed  against  respondent  for  violation  of  charter,  to  which  objec- 
tions were  made  for  want  of  authority  to  proceed  in  that  way. 
The  jurisdiction  was  sustained,  but  the  attorney-general,  in  ms 
annual  report  in  January,  1846,  called  the  attention  of  the  legisla- 
ture to  the  importance  of  some  statutory  action  on  the  subject,  and 
at  that  session  such  provisions  were  included  in  the  projected  revis- 
ion, which  came  into  effect  in  March,  1847,  and  is  the  statute 
under  which  this  application  is  made.  But  that  same  legislature, 
by  special  statute,  wnich  remitted  the  forfeiture  of  this  charter, 
imposed  some  new  conditions,  among  which  were  a  specific  tax, 
the  rescission  of  the  right  to  build  north  of  Adrian,  the  repeat  of 
section  19,  which  allowed  other  railroads  to  connect  with  it,  and 
the  subjection  of  the  charter  to  alteration,  amendment,  and  repeal. 
Laws  1846,  pp.  288-290.  The  acceptance  of  this  amendatory  act 
appears  in  the  Statutes  of  1847,  p.  218. 

The  statute  now  in  force  on  the  subject  of  quo  warranto  requires 
leave  before  such  an  information  is  filed,  and  makes  the  granting 
here,  as  in  England,  discretionary.  But  it  gives  no  range  of  dis- 
cretion between  fine  and  forfeiture.  Comp.  Laws,  §  7096 ;  How. 
§  8657.  It  is  possible  that  this  still  leaves  the  court  power  to  fine 
as  for  a  misdemeanor.  But  the  limit  of  such  fines  is  now  very 
small  (Comp.  Laws,  §  7678),  and  would  not  be  adequate  for 
any  serious  offence.  At  the  same  time  it  is  quite  evident  that  cir- 
cumstances  may  make  an  entire  forfeiture  of  charter  a  punishment 
which  would  be  beyond  the  occasion,  as  affecting  injuriously,  not 
only  the  corporation,  but  also  the  interests  of  other  persons.  The 
act  of  1846  having  given  the  legislature  such  full  power  for  the 
redress  of  wrongs  under  the  charter,  I  think  that  the  facts  shown 
in  answer  to  the  motion  are  such  as  make  it  proper  for  us  to  deny 
the  present  motion,  inasmuch  as  such  denial  will  not  bar  a  future 

frosecution,  in  case  such  should  be  the  nleasure  of  the  legislature, 
am  partly  infiuenced  in  this  view  by  tne  fact  that  a  considerable 
part  of  this  road  is  now  beyond  the  limits  of  Michigan,  so  that  no 
corporation  hereafter  created  could,  under  any  authority  from  this 
State,  cover  the  same  line.  The  course  of  legislation  concerning 
the  part  of  the  road  now  involved  in  this  dispute  indicates  that 
this  consideration  has  not  been  overlooked  by  the  legislature 
itself. 

If  I  were  satisfied  that  we  had  power,  on  conviction,  to  give  any 
other  judgment  than  forfeiture,  I  should  feel  bound  to  give  my 
opinion  in  favor  of  allowing  the  information  to  be  filed.    It  is 
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altogether  likely  that  the  action  had  by  the  persons  in  control  has 
been  nuder  belief  of  its  yalidit^,  and  that  question  cannot  be  pre- 
dnded  by  any  preliminary  action.  Bnt  the  showing  so  far  made 
is  not  quite  satisfactory  on  that  point,  and  the  legislation  in  i^egard 
to  the  lines  of  road  about  Palmyra  seeins  inconsistent  with  it  The 
Erie  &  Kalamazoo  R.  R.  Co.  has  neyer  had,  as  such,  the  right  to 
build  any  road  except  between  Port  Lawrence  fnow  Toledo)  and 
Adrian.  That  road  was  expi-essly  required  to  be  laid  out  and  built 
within  ^  limited  time,  and  it  was  laid  out  and  built  bo  as  to  pass 
through  the  village  of  Palmyra,  and  to  the  northwest  of  it.  No 
change  in  this  line  has  ever  been  sanctioned  by  the  l^islature,  and 
the  road  which  now  leaves  this  road  and  passes  northeastward,  so 
as  to  connect  at  the  Southern  R.  R.  with  the  line  running  north 
oyer  the  old  line  of  the  Palmyra  &  Jacksonburg  R.  R.,  was  not 
and  could  not  have  been  built  by  respondent. 

Reference  has  already  been  made  to  the  repeal  of  section  19, 
which  provided  for  connections  with  other  roads.  This  repeal  is 
in  the  direct  line  of  a  policy  which  was  distinctly  recognized,  in 
opposition  to  furnishing  outlets  from  Michimn  by  rail  to  ports  in 
other  States.  How  far  this  has  been  changed  is  a  question  not  now 
important.  That  legislation  is  very  significant  as  bearing  on  the 
present  controversy.  When  respondent  was  chartered.  Port  Law- 
rence or  Toledo  was  a  Michigan  port,  in  the  possession  of  the  ter^ 
ritory,  and  under  its  full  control.  The  State  of  Michigan  insisted 
on  its  leffal  rights  to  this  territory  for  a  considerable  time  after  its 
organization.  But  after  it  became  practically  settled  that  Toledo 
was  outside  of  our  boundaries,  the  future  legislation  ceased  to  favor 
any  further  connections  with  this  road  as  an  outlet.  While  this 
claim  of  territory  was  undecided,  a  charter  was  granted  to 
the  Palmyra  &  Jacksonburg  R.  R,  which  was  to  run  from 
Palmyra  to  Jackson.  The  charter  does  not  say  whether  the  vil- 
lage or  the  township  should  be  the  terminus,  but  it  evidently 
contemplated  that  the  road  should  not  stop  at  the  town  line,  and 
subsequent  legislation  shows  that  the  village  was  intended,  as  in 
1840  the  legislature  provided  for  lending  that  company  enough 
rails  to  iron  the  track  from  Palmyra  village  to  Clinton.  Laws 
1840,  p.  172. 

This  road  had  previously  been  aided  b^  the  State  by  a  loan  of 
bonds.  In  1841,  when  the  interest  was  in  arrears,  the  auditor- 
general  was  authorized  to  release  the  securities  given  by  the  com- 
pany, bnt  only  on  condition  that  it  should  release  to  the  State  so 
much  of  its  road  ^^as  lies  between  the  Southern  R.  R.  and  the 
Erie  &  Kalamazoo  R.  R."  And  it  was  in  the  same  act  ex- 
pressly provided  that  thenceforward  it  should  not  be  lawful  for 
said  company  or  its  assigns  ever  to  construct  the  Palmyra  & 
Jacksonburff  R.  R.  southerly  beyond  the  Southern  R.  R.,  so  as  to 
connect  witii  the  Erie  &  Kalamasoo  R.  R.    Laws  1841,  p.  140. 
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The  road  north  from  the  Southern  R.  R.  it  was  required  to 
complete  to  Clinton  on  the  same  gauge  as  the  Southern  road. 
When  the  Southern  road  was  sold  in  1846  the  State  had  become 
owner  of  this  line  north  of  the  Southern  R.  R.,  and  included 
it  in  the  sale.  Not  only  did  the  State  give  the  Southern  road 
no  ri^ht  to  make  southern  connections  leading  out  of  the  State, 
but  It  absolutely  prohibited  it  west  of  Monroe  County.  Laws 
1846,  p.  176. 

The  Erie  &  Kalamazoo  R.  R.  being  the  only  southern  outlet 
then  permitted,  and  the  junction  between  that  and  the  Palmyra  & 
Jacksonburg  road  having  been  forbidden,  there  is  no  doubt  what 
this  meant.  It  was  de8i£:ned  to  prevent  any  diversion  from  the 
Southern  road  and  its  Monroe  terminus,  except  so  far  as  it  was 
provided  for  by  the  Erie  &  Kalamazoo  road  as  located  between 
Toledo  and  Adrian. 

It  is  therefore  no  legal  excuse  for  the  grievance  now  complained 
of,  in  discontinuing  the  use  of  the  track  through  Palmyra  to 
Adrian,  that  the  track  east  of  l^almyra  and  substantially  in  the 
direction  of  the  Palmyra  &  Jacksonburg  line,  which  was  distinctly 

}>rohibited,  furnished  for  the  general  public  an  adequate  out- 
et. 

The  Erie  &  Kalamazoo  R.  R.  charter,  whether  the  road  is 
managed  by  its  own  directors  or  by  lessees,  can  furnish  no  authority 
to  any  one  to  deviate  from  the  charter  conditions.  The  question 
of  preference  between  the  Palmyra  interests  and  those  of  other 
persons  is  not  one  which  we  can  settle.  The  legislature,  when  it 
granted  special  charters  and  fixed  the  lines  or  termini,  did  so  on 
grounds  satisfactory  to  itself,  which  no  court  can  review.  A 
charter  franchise  must  always  be  subject  to  the  charter  conditions, 
whether  profitable  or  not.  The  privileges  cannot  be  used  and  the 
burdens  rejected.  I  think  the  respondent  is  legally  bound  to  con- 
fine its  business  to  the  line  located  under  the  chaiter,  and  not  to 
discontinue  it  on  any  part  of  that  line.  Whether  the  company  to 
which  it  has  been  leased  can,  in  its  separate  capacity,  lawfully 
divert  business  over  the  cut-off,  is  a  question  which  respondent 
cannot  preset  to  us,  and  which  we  cannot  on  this  record  consider. 
But  under  the  legislation  already  referred  to  it  seems  clear  that 
respondent  can  make  no  arrangement  for  such  a  connection  to  the 
prejudice  of  its  only  line  as  recognized  by  law. 

For  these  reasons  I  concur  in  denying  the  motion  only  on  the 
ground  that,  under  all  the  circumstances  and  until  action  by  the 
legislature,  I  think  a  complete  forfeiture  would  be  a  severer  pun- 
ishment than  ought  to  be  inflicted,  unless  respondent  should  fail 
to  redress  the  gnevance. 

CooLKT,  C.  J. — ^I  agree  in  the  conclusions  reached  by  my 
brother  CnampUn.    In  the  view  I  take  of  the  facts  there  has  been 
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no  forfeiture  on  the  part  of  the  defendant;  but,  as  the  result  k 
agreed  in,  I  do  not  deem  it  important  to  discuss  facts. 

SmcBWooDy  J. — I  agree  with  Jud^  Champliu  that  '^  upon  gen- 
eral principles  of  law  the  Erie  &  K^amazoo  it.  R.  Co.  were  bound 
to  construct  their  road  between  the  termini  named  in  their  charter, 
and,  having  so  constructed  it,  to  run  and  operate  the  whole  and 
eyerj  material  part  thei^eof  until  released  therefrom  by  the  legisla- 
ture." And,  further,  that  railroad  facilities  are  of  vital  conse- 
quence to  the  people  of  Palmyra  and  vicinity,  as  shown  by  the 
imdavits  of  the  applicants.  These  people  are  a  part  of  the  general 
public,  and  there  are  more  than  a  few  individual  interests  involved. 
They  are  a  community  with  a  village  located  on  the  line  of  this 
railroad,  with  interests  requiring  this  road,  and  a  depot  and  fre^ht 
facilities,  and  the  regular  daily  running  of  cars  over  the  road.  &e 
interests  of  this  community,  like  that  of  all  others  along  the  line, 
was  that  intended  to  be  secured  and  subserved  by  the  legislature 
in  granting  the  charter.  These  interests,  as  the  papers  show,  have 
not  only  been  neglected,  but  more  than  abandoned  by  the  company. 
It  has  not  only  ceased  to  run  its  trains  over  the  portion  of  the  road 
tomplained  of,  but  uses  the  track  and  right  of  way  as  storage 
ground  for  empty  cars,  and  all  the  nuisances  usually  accumulating 
m  cars  used  tor  transporting  stock,  until  the  stench  from  the 
locality  has  become  both  ofiensive  and  a  nuisance;  and  these 
things  have  not  only  been  permitted,  but  persisted  in  for  a  long 
time  against  the  remonstance  of  the  community  injured.  It  has 
also  abandoned  its  depot  and  station  buildings,  and  suffered  its 
track  to  go  into  dilapiaation  and  decay  to  the  extent  of  rendering 
it  unfit  for  the  ordinary  uses  of  the  road  in  transacting  the  carry- 
ing trade  of  the  Palmyra  community.  It  seems  to  me  very  clear 
that  such  conduct  and  such  management,  whether  by  owners  or 
lessees,  must  be  held  to  be  contrary  to  the  privilege  of  the  com- 
pany, and  in  violation  of  its  charter  duties. 

The  complaints  made,  if  .they  are  well  founded  (and  in  consider- 
ing  the  question  upon  this  motion,  whether  they  are  or  not,  we 
should  look  most  favorably  upon  the  showing  made  by  the  appli- 
cants), indicate  a  disregard  of  the  corporate  duties-  of  the  company, 
whetner  wilful  or  not,  which  would  well  warrant  a  forfeiture  oi 
their  corporate  franchise.  Such  acts  and  such  neglects  as  are 
shown  in  the  afSdavits  in  support  of  this  motion — admitted  to  be 
against  the  interest  and  convenience  of  the  Palmyra  community — 
cannot  be  excused  by  claiming  them  to  be  in  the  interest  of  the 
general  public.  General  public  is  not  a  very  clear  or  well-defined 
term.  It  may  mean  more  or  less,  varying  with  the  peculiar 
notions  and  views  of  the  party  using  it.  While  the  managers  of 
this  road  might  consider  those  interested  in  the  traflic  of  the 
entire  line,  including  its  leased  lines,  it  is  very  evident  such  was 


QUO  WARRANTO — FOBFEITUBB.  663 

not  the  eeneral  public  whose  intereets  were  to  be  subserved  when 
the  legislatiire  granted  the  franchise,  nor  the  general  public  whose 
interei^  were  to  be  respected  by  the  defendant  regardless  of  the 
several  communities  along  the  line  of  the  Erie  6c  Kalamazoo  R.  B. 
And  if  the  business  oi  the  existing  corporation  now  using 
and  managing  the  road  requires  greater  accommodations,  and 
other  lines  of  road  running  m  close  proximity  to  this,  the  char- 
tered obligations  to  continue  the  regular  business  of  this  road  are . 
thereby  rendered  no  less  imperative  until  the  company  is  properly 
relieved  therefrom.  Neither  do  I  think  that  the  tact  that  the  dis- 
continuance of  the  advantages  of  railroad  facilities  to  this  Palmyra 
community  would  be  of  increased  advantage  to  the  greater  number 
of  patrons  of  the  road,  any  excuse  for  so  doing.  AU  of  its  patrons 
are  entitled  to  equal  privileges  along  the  line  of  its  road,  and  they 
cannot  be  legally  deprived  of  them  by  the  defendant. 

Of  course,  a  reasonable  discretion  may  be  used  by  the  company 
in  extending  or  furnishing  to  any  community  facilities  for  the 
transportation  of  passengers*  and  freig:ht,  and  m  determining  the 
points  at  which  stations  shall  be  established  along  the  line  oi  the 
road  for  receiving  the  same ;  but  that  discretion  cannot  be  used  to 
the  extent  of  denying  the  facilities  wholly  to  any  community,  and 
that  seejns  to  have  been  done  in  this  case.  Palmyra  was  a  point, 
at  the  time  the  charter  was  granted,  of  sufficient  importance  to 
require  these  privileges,  and  there  is  no  showing  that  it  has  grown 
less  so,  however  it  may  be  regarded  by  the  defendant. 

I  quite  agree  with  my  brother  Champlin  that  this  railroad  is  a 
quasi-public  corporation,  and  subserves  great  public  interests.  But 
It  was  intended  to  subserve  the  interests  of  private  individuals  and 
communities  as  well,  and  under  its  charter  cannot  disregard  the 
one  any  more  than  the  other ;  and  while  a  technical  violation  of 
its  charter  in  either  case,  if  not  wilful,  will  not  be  considered,  my 
brother  Campbell,  in  his  opinion  in  this  case,  shows  conclusively 
th«.t  when  the  Southern  K.  B.  was  sold  in  1846,  the  State  had 
become  owner  of  the  line  of  railroad  known  as  the  Palmyra  <fe 
Jacksonbnrg  R.  R.,  which  was  north  of  the  Southern  K.  R., 
and  included  it  in  the  sale.  Not  only  did  the  State  give  the  South- 
em  road  no  right  to  make  connections  leading  out  of  the  State, 
but  prohibited  it  west  of  Monroe  county.  And  I  quite  agree  with 
himm  his  conclusions  that  ^Hhe  Erie  &  Kalamazoo  R.  K.  being 
the  only  southern  outlet  then  permitted,  and  the  junction  between 
that  and  the  Palmyra  &  Jacksonbnrg  road  having  been  forbidden 
there  is  no  doubt  what  this  meant.  It  was  designed  to  prevent 
any  diversion  from  the  Southern  road  on  the  Monroe  terminus, 
except  so  far  as  it  was  provided  for  by  the  Erie  &  Kalamazoo  road, 
as  between  Toledo  and  Adrian."  I^at  "  it  is  therefore  no  legal 
excase  for  the  giievance  now  complained  of  in  discontinuing  the 
use  of  the  track  through  Palmyra  to  Adrian,  that  the  track  east  of 
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Falmjrra  and  sabsUntially  in  the  direction  of  the  Palmyim  A  Jack- 
sonbure:  line,  which  was  distinctly  prohibited,  famishes  for  the 

Eneralpnblie  an  adequate  ontlet."  That  ^^tlie  Erie  &  Kalamazoo 
R.  charter,  whether  the  road  is  managed  by  its  own  directors 
or  by  lessees,  can  fnmish  no  authority  to  any  one  to  deviate  frcHU 
the  diarter  conditions.  The  question  of  preference  between  die 
Palmyra  interests  and  those  of  other  persons  is  not  one  which  we 
can  settle.  The  l^islature,  when  it  granted  special  charters  and 
fixed  the  line  of  termini,  did  so  on  grounds  satisfactory  to  itself, 
which  no  court  can  review."  That  ^a  charter  franchise  must 
always  be  subject  to  the  charter  conditions,  whether  profitable  or 
not  The  privities  cannot  be  used  and  the  burdens  rejected.  I 
think  the  respondent  is  legally  bound  to  confine  its  business  to  the 
line  located  under  the  charter,  and  not  to  discontinue  it  on  any 
part  of  that  line.  Whether  the  company  to  which  it  has  been 
teased  can,  in  its  separate  capacity,  lawfully  divert  business  over 
the  cut-off  is  a  question  wliicn  respondent  cannot  present  to  us, 
and  which  we  cannot  on  this  recora  consider."  And  that*  nnder 
the  legislation  as  it  now  stands,  the  *^  respondent  can  make  no 
arrangement  for  such  a  connection  to  the  prejudice  of  its  only 
line,  as  recognized  by  law." 

This  is  an  application  for  leave  to  file  an  information  in  the 
nature  of  a  writ  of  quo  warranto,  and  I  do  not  think  it  propar  now 
to  discuss  the  consequences  of  a  forfeiture  to  the  defendant. 
While  they  may  be  considered  upon  the  return  of  the  writ  in  the 
final  adjudication,  I  do  not  thin£  even  then  they  should  control, 
when  the  facts  show  a  dear  case  of  forfeiture ;  neither  do  I  think 
a  fQrfeiture  should  be  regarded  in  the  nature  of  a  punishment  or 
penalty.  The  franchises  granted  are  in  the  nature  of  a  contract 
with  tne  company,  by  the  terms  of  which  the  company  agrees  to 
furnish  to  individuals  and  the  public  the  transportation  ntcilities 
(for  a  reasonable  consideration)  mentioned  in  the  charter,  and  on 
failing  to  do  so,  surrender  up  the  franchise ;  and  the  judgment  of 
the  court  in  the  matter  can  do  no  more  than  determine  the  fact  of 
failure,  and  declare  the  forfeiture;  at  least,  it  is  doubtful  whether 
it  can  do  more  under  the  law  as  it  now  stands.  I  do  not  mean  to 
say  that  damages  or  a  penalty  may  not  be  awarded  under  the  law 
for  gross  neglects  or  wilful  misconduct  in  the  performance  of  its 
duty  or  use  of  its  franchises,  on  the  part  of  the  company,  not 
amounting  to  a  forfeiture.      It  is  unnecessary  to  discuss  that 

auestion  now,  as,  in  my  judgment,  a  different  case  is  presented  by 
be  attorney-geueral ;  neither  do  I  agree  in  the  suggestion  that  the 
remedy  of  the  Palmyra  community  ^'  does  not  lie  in  proceedings 
for  forfeiture  of  the  charter,  but  m  compelling  obedience  to  its 
requirements."  It  is  true,  obedience  to  the  requirements  of  the 
charter  is  the  object  most  desired ;  but  if  this  cannot  be  compelled, 
then  a  surrender  of  the  franchise  becomes'  necessary,  that  it  may 
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l>e  conferred  upon  another.  And  it  is  qnite  possible,  where  the 
right  to  forfeiture  is  contested  as  in  this  case,  the  negligent  com- 
pany may  be  induced  to  resume  the  proper  discharge  of  its  duties 
rather  than  subject  itself  to  the  consequences  of  forfeitui*e.  Cer- 
tainly, if  there  is  any  other  remedy  by  which  the  company  can  be 
compelled  to/>b6erve  the  requirements  of  its  charter,  I  have  not 
heard  it  suggested.  I  think  the  leave  asked  by  the  attorney-gen- 
eral should  be  granted. 


Tbbhitnb 

V. 

Midland  R.  R.  Oo.  o7  New  Jebset  et  al. 

I 

(88  New  Jersey  Equity  Beports^  428.) 

Where  several  railroad  corporations  have  by  authority  of  hiw  been  consoli- 
dated, this  court  has  no  jurisdiction,  upon  the  application  ot  a  bondholder 
ftud  stockholder  of  one  of  the  original  corporations,  to  put  an  end  to  the  ex- 
istence of  the  consolidated  company,  upon  the  alleged  ground  that  it  had  its 
origin  in  a  fraudulent  design,  and  was  created  to  answer  a  fraudulent  pur- 
pose, nor  upon  the  ground  that  the  proceedings  for  consolidation  had  been 
defective. 

The  bill  also  seeks  relief  against  a  construction  company,  to  which,  com- 
plainant alleges,  certain  shares  of  stock  and  certain  bonds  of  the  original 
company  were  fraudulently  transferred  by  the  directors  of  the  original  com- 
pany, and  asks  that  the  stock  and  bonds  be  surrendered.  Seldt  that  the 
directors  of  the  construction  company  were  proper  parties,  with  a  view  to  a 
discovery. 

Several  defendants,  who  could  not  have  been  compelled  to  join  in  one 
demurrer,  demurred  separately,  but  all  appeared  by  the  same  solicitor  and 
counsel.  Hddy  that  only  one  bill  of  cost  should  be  allowed  them,  but  that 
that  might  embrace  the  costs  of  drawing,  engrossing,  and  filing  all  of  the 
demurrers,  and  drawing,  taking,  and  filing  the  afiSdavits  thereto. 

Obiginal  and  supplemental  bills  for  relief.     On  general  demur- 
rer to  amended  supplemental  bill. 
J.  W.  Taylor  for  demurrants. 
J.  A.  McOreeiy  for  complainant 

» 

Ohancellob  KumroN. — The  object  of  the  complainant  in  bring- 
in^  this  suit  is  to  protect  his  interest  as  a  bondholder  and  stock- 
holder of  the  Midland  B.  B.  Co.  of  New  Jersey.  Since  he  filed 
his  original  bill  that  corporation  has,  with  others,  been  consolidated 
into  a  new  corporation,  called  the  New  York,  Susquehanna  & 
Western  B.  B.  Co.  By  that  bill  he  sought  to  protect  his  interest 
against  the  action  of  the  Midland  Co.,  and  the  persons  wlio  con- 
stituted a  committee  of  reorganization  of  the  Midland  By.  Co. 
of  New  Jersey,  of  which  the  Midland  B.  B.  Co.  of  New  Jersey 
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18  the  Buooessor,  in  iflsaing  Btock  and  bonds  of  the  latter  company 
in  exoees  of  the  amounts  limited  by  the  agreement  of  reorganiza- 
tion. By  his  supplemental  bill  he  seeks  to  protect  that  interest 
against  the  acts  of  the  consolidation  before  reierred  to,  in  the  issu- 
ing of  bonds  and  stock,  and  against  the  acts  of  the  directors  of  the 
Midland  K.  K.  Co.  in  effecting  the  consolidation  and  in  the  fraudu- 
lent issue  of  stock  of  the  Midland  K.  R.  Co.  to  a  construction  com- 
pany (the  New  York  &  Scranton  Construction  Co.),  in  which 
they  were  interested.  After  the  consolidation  had  taken  place, 
the  resultant  corporation,  the  New  York,  Susquehanna  &  Western 
B.  R.  Co.,  made  a  mortgage  for  $5,500,000  upon  its  property  to 
the  Central  Trust  Co.  of  New  York,  to  secure  the  payment  of  its 
bonds.  The  complainant,  byhis  supplemental  bill,  did  not  make 
the  trust  company  a  party.  "He  made  the  yarious  companies  which 
were  consolidated,  and  their  directors  and  stockholders,  and  the 
New  York,  Susquehanna  &  Western  R.  R.  Co.  and  the  construc- 
tion company  and  their  directors,  parties.  The  apparent  and 
ayowed  ooject  of  the  supplemental  bill  is  to  dissolye,  by  decree  of 
this  court,  the  New  York,  Susquehanna  &  Western  K.  R.  Co., 
and  to  obtain  a  decree  that  the  construction  company  surrender 
the  stock  aod  bonds  issued  to  it ;  and  generally  to  undo  all  that 
has  been  done  in  the  premises,  whether  before  or  after  the  con- 
solidation, prejudicial  to  the  interest  of  the  complainant  as  a  bond- 
holder and  stockholder  of  the  Midland  R.  R.  Co.  That  company 
and  others  of  the  defendants  demurred  to  the  supplemental  bill  on 
tike  ground  of  want  of  parties  (^the  non- joinder  of  the  trust  com- 
pany), and  want  of  equity.  The  complainant  submitted  to  the 
aemurrer  so  far  as  the  former  ground  was  concerned,  and  amended 
his  bill  accordingly.  The  question  submitted  on  the  argument  of 
the  demurrer  was  whether  there  is  equity  in  the  bill,  and  if  so, 
whether  the  natural  persons  who  haye  demurred,  ought  to  haye 
been  made  parties  to  it. 

The  complainant,  by  the  supplemental  bill,  alleges  that  the 
defendants,  the  directors  of  the  Midland  R  R.  Co.,  haye  fraudu- 
lently conspired  with  the  defendants,  who  are  directors  and  stock- 
holders of  the  other  corporations,  which  with  it  were  consolidated 
into  the  New  York,  Susquehanna  &  Western  R.  R.  Co.,  to  defraud 
the  complainant  by  means  of  the  creation  of  those  corporations  and 
that  consolidation  and  the  corporate  acts  of  the  latter.  It  is  not 
within  the  jurisdiction  of  this  court  to  put  an  end  by  its  decree  to 
the  existence  of  the  consolidated  company  for  the  causes  alleged  in 
the  bill.  That  corporation  exists  by  authority  of  law,  and  this 
court  therefore  has  no  power  to  put  an  end  to  it  on  the  ground  that 
it  had  its  origin  in  a  fraudulent  design  and  was  created  to  answer 
a  fraudulent  purpose.  Atty.-Gten.  v.  Steyens,  Sax.  369 ;  National 
Docks  Ry.  Co.  v.  Central  K.  R.  Co.,  5  Stew.  Eq.  756.  The  com- 
plainant, therefore,  cannot  obtain  the  relief  he  seeks  on  that  head. 
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It  is  alleged  in  the  bill,  it  may  be  remarked,  that  the  proceedings 
for  consolidation  are  defective,  and  therefore  it  is  ursed  that  the 
consolidation  was  not  in  fact  legaly  effected.  Bnt  whether  it  was 
legally  effected  or  not  is  not  a  question  to  be  decided  here.  The 
company  is  a  de  facto  corporation  existing  under  the  forme  of  law. 
The  directors  of  a  corporation  may  sometimes,  indeed,  be  made 
parties  for  discovery  merely  in  a  suit  for  relief  against  the  com- 
pany ;  but  here  no  relief  can  be  granted  as  against  those  corpora- 
tions. If  it  be  conceded  that  those  persons  conspired  with  the 
directors  of  the  Midland  Co.  to  create  corporations  and  consolidate 
them  and  that  company  together,  in  order  to  get  the  property  of 
the  latter,  that  is  no  reason  for  making  them  parties;  for  this  court 
oannot  on  that  ground  dissolve  the  corporation  created  by  the  pro- 
ceedings for  consolidation.  Anv  relief  which  this  court  may  grant 
against  it  must,  it  would  seem,  be  of  a  prohibitory  or  preventive 
character  merely.  As  to  the  construction  company,  it  is  alleged 
not  only  that  it  was  created  and  organized  by  the  directors  of  the 
Midland  company  to  defraud  the  complainant  and  other  stock- 
holders and  bondnolders  of  the  latter  company,  but  that  it  received 
certain  shares  of  stock  and  certain  bonds  of  that  company  which 
were  fraudulently  transferred  to  it  by  the  Midland  companv,  and 
which  the  complainant  insists  it  ought  to  surrender.  The  bill  seeks 
relief  against  the  construction*  company,  and  therefore  its  directors 
areproper  parties  with  a  view  to  a  discovery. 

Tnose  persons  who  are  made  parties  as  directors  or  stockholders 
of  the  colorations  other  than  Uie  Midland  company,  which  were 
consolidated,  are  neither  necessary  nor  proper  parties,  nor  are  the 
corporations  themselves.  Their  demurrers,  therefore,  must  be 
allowed,  with  costs.  As  to  the  other  demurrers,  the  complainant 
must  pay  costs  thereon  up  to  the  time  of  amendment.  Those 
demurrers  would  have  been  sustained  on  the  ground  of  want  of 
necessary  parties,  had  the  complainant  not  submitted  to  them  so 
far  as  that  ground  was  concerned. 

The  complainant  insists  that  he  ought  not  to  be  compelled  to  pay 
costs  on  more  than  one  of  the  demurrers  which  went  to  argument. 
This  is  on  the  ground  that  the  filing  of  more  than  one  should  be 
considered  unnecessary  and  oppressive.  The  demurrants  all  ap- 
peared by  the  same  solicitor  and  counsel.  In  some  of  the  demur- 
rers, it  should  in  fairness  be  stated,  many  defendants  join ;  in  two 
instances  as  many  as  ten.  The  questions  brought  up  for  decision 
might  indeed  all  have  been  presented  under  one  demurrer  had  the 
demurrants  seen  fit  to  join  in  one ;  but  they  could  not  be  compelled 
to  do  so.  Under  the  circumstances  it  will  be  proper  to  allow,  as 
to  those  demurrers,  only  one  bill  of  C08j»,  which  will  be  as  upon 
one  demurrer  onlv.  except  that  it  may  include  the  costs  of  drawmg, 
engrossing,  and  filing  all  of  them,  and  drawing,  taking,  and  filing 
the  affidavits  thereto. 
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Edwardb 

V. 

Williamson. 

(71  Alabama  BeportB,  145.) 

The  principle  u  fully  recognized  by  this  court,  that  in  pronoandiig  on  the 
eonetitutionality  of  an  act  which  has  receiyed  the  sanction  of  a  co-ordinate 
department  of  the  goyemment,  the  presumption  will  be  indulged  that  aodi 
legislatiye  act  is  constitutional,  unless  the  court  is  clearly  conyinced  to  the 
contrary. 

The  proyision  contained  in  the  constitution  of  the  United  States,  which 
prohibits  the  passage  of  any  State  law  **  impairing  the  obligation  of  con- 
tracts ;'^  and  the  similar  proyision  in  the  State  constitution,  prohibiting  the 
passage  of  any  law  **  impairing  the  obligation  of  contracts  by  destroying  or 
impairing  the  remedy  lor  their  enforcement,"  were  intended  to  preeerye 
aacred  the  principle  of  the  inyiolability  of  contracts  against  that  legislatiy« 
interference  which  the  history  of  goyemments  has  shown  to  be  so  imminent^ 
in  yiew  of  the  frequent  engendering  of  popular  prejudice,  and  the  conae- 
quent  fluctuations  of  popular  opinion. 

The  obligation  of  a  contract  has  been  defined  to  be,  '^  its  binding  force  on 
the  party  making  it,"  or  **  the  law  which  binds  the  parties  to  perform  their 
agreement ;"  and  it  has  been  declared  by  the  Supreme  Court  of  the  United 
States,  that  this  depends  upon  the  laws  in  existence  when  it  is  made,  which 
are  necessarily  referred  to  m  all  contracts,  and  form  a  part  of  them  aa  the 
measure  of  the  obligation  to  perform  by  the  one  party,  and  the  right  ac- 
quired by  the  other. 

Laws  affecting  merely  the  remedy  may  be  altered  according  to  the  will  of 
the  State,  proyided  the  alteration  does  not  impair  the  obligation  of  i^iisting 
contracts ;  and  it  is  held  not  to  impair,  when  it  leayes  the  parties  a  aubstaii:- 
tial  remedy  according  to  the  course  of  justice  ss  it  existed  at  the  time  the 
contract  was  made;  and  while  it  may  not  be  necessary  that  the  new  or  sub- 
stituted remedy  should  be  as  prompt  or  conyenient  as  the  old  one,  "  it  is 
yery  certain  that  it  must  be  fully  adequate  to  the  enforcement  of  the  con* 
tract." 

The  constitutional  prohibition  has  no  reference  to  the  degree  of  impair- 
ment, but  alike  forbids  the  least  and  the  greatest;  and  any  subsequent  law, 
which  so  affects  the  remedy  existing  at  the  time  the  contract  was  made, 
**as  substantially  to  impair  and  lessen  the  yalue  of  the  contract,"  is  withiA 
the  proyision. 

Under  the  proyiaions  of  ihe  act  approved  December  Slst,  1868,  by  which 
counties,  cities,  and  towns  were  authorized,  on  a  popular  yote,  to  subscribe 
to  the  capital  stock  of  any  railroad  deemed  by  them  most  conduciye  to  their 
lespectiye  interests;  when  such  subscription  was  made,  and  the  bonds  of  the 
county,  city,  or  town,  issued  in  pursuance  of  it,  the  holders  of  such  bonds 
were,  by  the  terms  of  the  statute,  placed  on  a  perfect  equality  with  the  State 
and  county,  in  the  assessment  and  collection  of  the  necessary  and  proper 
taxes;  the  same  duties  were  imposed  upon  all  officers.  State  and  county, 
concerned  in  the  assessment  and  collection  of  such  taxes,  and  the  same  reme- 
dies given  against  them  for  any  neslect  or  breach  of  duty.  Under  the  pio- 
yisions  of  the  act  approved  Marcn  1st,  1876,  and  the  amendatory  act  ap- 
proved January  3dd,  1877  (now  forming  sections  404-407  of  the  Code),  tax- 
collectors  are  autiiorized  to  give  separate  bonds  for  the  collection  of  the 
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general  State  and  county  taxes,  and  for  the  collection  of  any  special  tax 
*^ authorized  by  law,  or  required  by  the  judgment  of  any  court,"  one  or 
both;  and  when  a  collector  gives  abend  conditioned  for  the  collection  of 
the  general  taxes  only,  the  governor  is  authorized  to  appoint  a  collector  for 
tbe  special  taxes,  who  must  be  a  citizen  of  the  county,  and  must  give  a  bond 
w^ith  such  citizens  as  his  sureties.  HM^  that  the  effect  of  these  provisions, 
where  a  county  had  subscribed  to  a  railroad  under  the  law  of  1868,  and 
judgment  has  been  obtained  against  it  by  a  holder  of  its  bonds,  as  in  this 
case  appears,  is  to  permit  the  collection  of  taxes  for  ceneral  State  and  county 
purposes,  as  under  former  laws,  while  another  remedy,  less  prompt  and  effec- 
tive, is  provided  for  the  collection  of  the  special  railroad  tax ;  and  hence  these 
sections,  in  their  application  to  a  county  which  haa  become  liable  on  its  sub- 
scription to  a  railroad  prior  to  their  adoption,  are  unconstitutional,  and  the 
tax-collector  cannot  claim  the  right  to  give  a  bond  conditioned  for  the  col- 
lection of  tbe  general  taxes  only. 

Appeal  from  the  Circuit  Conrt  of.  Lee. 

Geo.  P.  Hairison  for  the  appellant. 

Wm.  H.  Barnes  &  Son  and  Watte  &  Sons  for  the  appellee. 

SoMEKTiLLE,  J. — Thifi  is  a  petition  for  the  writ  of  mandamus,  by 
J.  H.  Williamson,  as  tax-collector  of  Lee  county,  against  the  ap- 
pellant, J.  K.  Edwards,  as  the  probate  judge  of  the  same  county, 
to  compel  an  approval  of  petitioner's  bond  as  tax-collector.  The 
refusal  of  the  resnondent  to  approve  the  bond  was  placed  alone  on 
the  fact,  that  he  did  not  deem  the  form  of  the  condition  as  being 
proper  and  le^,  under  the  peculiar  facts  of  the  case.  There  is  no 
question  raised  in  reference  to  the  solvency  of  the  sureties,  or  the 
sufficiency  of  the  instrument  in  other  respects.  It  was  admitted 
to  be  executed  in  accordance  with  the  provisions  of  sections  403- 
405  of  the  Code  of  1876.  But  it  was  urged  that  these  sections, 
embodying  the  act  of  March  4th,  1876  (Acts  1876,  p.  93),  are  un- 
constitutional and  void,  as  applicable  to  contracts  made  nnder  the 
act  of  the  General  Assembly  of  December  31st,  1868,  commonly 
known  as  the  "Railroad  Aid  Law,''  to  which  particular  reference 
will  hereafter  be  made. — Acts  1868,  p.  614.  A  peremptory  writ 
was  issued  on  the  hearing  by  the  Circuit  Court,  ordering  the  ap- 
proval ;  and  an  appeal  is  taken  from  tlie  judgment,  to  this  court. 

The  question  raised  by  the  record  is,  whether  these  sections  of 
the  Code  (§§404-407)  can  be  made  applicable  to  taxes  authorized 
to  be  assessed  and  collected  under  the  provisions  of  the  act  of  De- 
cember 31,  1868,  without  impairing  the  obligation  of  contracts 
entered  into  on  the  faith  of,  and  under  the  terms  of  the  latter  act. 
Are  they,  in  other  wqrds,  so  far  as  concerns  the  contracts  in  ques* 
tion,  repugnant  to  either  the  Federal  or  the  State  Constitution  ? 

The  enactment  of  December  31,  1868,  is  entitled  "  An  act  to 
authorize  the  several  counties  and  towns  and  cities  of  the  State  of 
Alabama  to  subscribe  to  the  capital  stock  of  such  railroads  through* 
out  the  State  as  they  may  consider  most  conducive  to  their  re- 
spective interests."    It  provides,  in  detail,  for  the'  legal  ascertain- 


070  BDWARD6  V.  WILLIAMSON. 

men!  of  the  voice  of  the  majority  of  qualified  yoten,  and  apon 
the  announcement  of  the  vote  following  tlie  proposition  of  a  sub- 
scription, the  court  of  County  Commissioners  are  authorized  and 
required  to  make  the  subscription  voted  for  in  behalf  of  any  coun- 

Sff  payable  in  the  bonds  of  such  county,  of  certains  amounts  and 
ates  specified. 

Sections  7,  8,  and  9  of  said  act,  thereupon,  provide  as  f«l- 
lowsv: 

^^  Sbo.  7.  Be  it  further  enacted,  That  the  court  of  County  Com- 
missioners of  said  counties,  in  which  the  electors  shall  have  voted 
in  favor  of  said  subscription,  are  hereby  authorized  and  required 
to  levy  and  assess,  in  the  same  manner  as  is  now  required  by  law 
for  the  collection  of  State  and  county  taxes,  such  tax  as  may  be 
necessary  to  meet  the  interest  falling  due  semi-annually  on  said 
bonds,  and  such  other  reasonable  amount,  to  be  determined  by  said 
court,  as  will  pay  the  expenses  of  assessing  and  collecting  said  tax, 
and  for  issuing  said  bona  ;  Provided,  that  in  no  case  shall  such  tax 
exceed  one  per  cent  per  annum  upon  the  value  of  the  real  and  per- 
sonal property  in  said  county,  as  yearly  assessed  and  returned  to 
the  proper  officers." 

'^  Sbo.  8.  Be  it  further  enacted,  That  the  courts  of  County  Com* 
missioners,  in  the  various  counties,  in  which  such  subscription  shall 
have  been  made,  as  hereinbefore  provided,  are  hereby  authorized 
and  required  to  require  the  tax-assessors  and  tax-collectors  to  assess 
and  collect  said  tax.  Then  said  courts  of  County  Commissioners 
shall  be,  and  they  are  hereby,  invested  with  all  the  powers,  privi- 
leges, and  rights,  and  bound  by  the  same  duty  of  proceeding 
against  such  t^  assessors  and  coUectors,  and  their  sureties,  as  are 
vested  in,  granted  to,  and  imposed  upon  the  auditor  of  public  ac- 
counts by  law,  for  the  amount  of  said  taxes  not  assessed,  collected 
and  paid  over,  or  misapplied. 

^^  Sbo.  9.  Be  it  further  enacted.  That  the  tax  assessors  and  col- 
lectors in  the  various  counties  which  shall  have  voted  for  subscrip- 
tion, as  hereinbefore  provided,  are  hereby  vested  and  empowered 
with  all  the  rights  and  remedies  for  collecting  said  tax  as  are  now 
provided  by  law  for  the  collection  of  State  and  county  taxes,  and 
DC  bound  by  the  same  duties ;  and  that  the  same  pains  and  penal- 
ties as  are  now  prescribed  by  law,  shall  attach  to  all  persons  for 
failing  to  render  a  tax-list,  or  for  rendering  a  false  list.'' 

At  this  time,  the  statute  required  bnt  one  bond  to  be  executed 
by  every  tax-collector,  which  obligated  him  to  collect  both  general 
and  special  taxes.  Code  of  1876,  §  403 ;  Code  of  1867,  f§  494- 
496. 

On  March  4,  1876,  the  General  Assembly  passed  an  act,  entitled 
^'  An  act  to  allow  tax-collectors  to  give  separate  bonds  for  the  col- 
lection of  the  ordinarv  State  and  county  taxes,  and  all  other  taxes 
for  special  purposes''  (Acts  1875-76,  p.  93) ;  and  the  third  sec- 
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tion  of  the  latter  act  was  amended  January  22, 1877  (Acts  1876- 
7y  p.  19),  80  as  to  ready  in  substance,  as  stated  in  section  406  of  the 
present  Code.  The  two  acts  together,  original  and  amendatory, 
are  now  incorporated  in  the  Code,  so  as  to  constitute  sections  404 
to  407,  inclusive. 

The  full  force  and  bearing  of  these  sections  cannot  be  thorough- 
ly comprehended  without  setting  them  out  in  ipsissimis  verbis. 
They  read  as  follows : 

^^§404.  Separate  bonds  maybe  ^iven  for  general  and  special 
taxes.  Whenever  any  county  of  this  State  shall  be  authorized  by 
law,  or  required  by  the  judgment  of  any  court,  to  levy  any  tax  for 
any  special  purpose,  other  than  the  taxes  authorized  by  the  genend 
revenue  laws  oi  the  State,  the  tax-collector  shall  be  authorized  to 

give  separate  bonds  for  the  collection  of  the  taxes  authorized  by 
le  general  revenue  laws  of  the  State,  and  those  authorized  bylaw, 
or  required  by  the  judgment  of  any  court,  to  be  levied  by  counties 
for  special  purposes. 

^^§405.  Contents,  execution,  and  approval  of  general  and  spe- 
cial bonds.  The  bond  for  the  collection  of  the  taxes  under  the 
general  revenue  laws  of  the  State,  which  includes  all  State  taxes, 
and  the  taxes  levied  by  the  counties  for  the  purpose  of  defraying 
the  current  expenses  of  the  county,  shall  be  made  and  approved  in 
all  respects  as  provided  by  section  403,  and  shall  be  conditioned 
faithfully  to  discharge  the  duties  of  tax-collector  in  the  collection 
of  such  taxes.  The  bond  for  the  collection  of  special  taxes,  author- 
ized by  law,  or  required  by  the  judgment  of  any  court  to  be  levied 
by  counties,  shall  be  in  double  tne  supposed  amount  of  such  taxes, 
and  shall  be  taken  and  approved  in  all  respects  as  the  bonds  of 
tax^K>llectors,  and  shall  be  conditioned  to  penorm  all  the  duties  of 
tax-collector  in  the  collection  of  such  special  taxes.  . 

^^  §406.  On  failure  to  execute  either  bond,  collector  collects  taxes 
covered  by  other;  judge  of  probate  notifies  governor,  who  ap- 
points ;  appointee's  bond  and  sureties.  In  the  event  that  a  tax-c<H- 
lector  now  in  office,  or  one  hereafter  elected  or  appointed,  shall 
make  and  execute  one  of  the  bonds,  and  shall  fail  or  refuse  to 
make  the  other,  he  shall  go  forward  and  collect  the  taxes  for  the 
collection  of  which  he  has  given  bonds ;  and  it  shall  then  be  the 
duty  of  the  judge  of  probate  of  the  county  to  notify  the  governor 
of  the  failure  to  ^ve  such  other  bond  ;  ana  the  governor  £all  then 
appoint  a  special  tax-collector  for  the  collection  of  the  taxes  for 
which  the  regular  tax-collector  has  failed  to  give  bond  ;  and  such 
special  tax-collector,  after  having  given  bond  and  qualified  as  heror 
in  provided,  shall  proceed  to  collect  the  taxes  for  which  he  shall 
have  been  so  appointed,  under  the  same  regulations  and  under  the 
same  penalties  as  if  he  was  the  regular  tax-collector ;  but  such  spe- 
cial tax-cpUector,  so  appointed  by  the  governor,  shall  be  a  citizen 
of  the  county,  and  must  give  as  security  of  [on]  his  bond  some 
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ddxen  or  dtuens  in  the  county  for  which  be  is  appointed  to  col- 
lect the  tax/' 

The  official  bond  offered  for  approval  in  this  case  was  eondi- 
tioned  ^^  to  faithfully  discharge  the  duties  of  tax-collector  of  (said) 
Lee  county,  in  the  collection  oi  all  State  taxes^  and  the  taxes  levied  by 
the  CommiBsioners  Court  of  said  connty  for  the  pnrpose  of  defray- 
ing the  current  expenses  of  said  county  during  his  term  of  office," 
etc  It  was  insisted  bv  the  respondent,  that  the  condition  of  the 
collector's  bond  should  be  ^'  to  perform  all  the  duties  of  his  office 
which  are  or  may  be  required  by  law,"  so  as  to  include  the  duty  of 
ooUeeting  certain  special  taxes  which  the  Commissioners  Court  of 
Lee  county  had  been  ordered  to  collect,  or  have  collected,  in  obedi- 
ence to  a  peremptory  writ  of  mandamus  issuing  from  the  circuit 
court  of  tne  United  States.  This  mandamus  was  based  on  a  judg* 
ment  in  favor  of  one  John  B.  Manning,  against  the  county  of  Le«,  for 
over  the  sum  of  $19,000,  which  had  been  rendered  in  a  suit  on 
certain  bonds  of  the  county,  issued  under  the  provisions  of  the  act 
of  December  81,  1868,  commonly  known  as  the  ^  Bailroad  Aid 
Law." 

We  are  not  unmindful  of  the  gravity  of  the  Question  which  we 
are  called  on  to  decide  in  this  case,  nor  of  the  delicacy  of  the  dut^ 
devolved  upon  us.  The  principle  is  fully  recognized,  that  in  pro- 
nouncing on  the  constitutionality  of  an  act  which  has  received  the 
sanction  of  a  co-ordinate  department  of  the  government,  this  court 
will  indulge  the  presumption  that  such  legidative  act  is  constitu- 
tional, unless  ^^  clearly  convinced  to  the  contrary."  Morris  v.  S.  & 
K.  B.  R  Co.,  65  Ala.  193 ;  Zeigler  v.  Same,  58  Ala.  594;  Sadler 
V.  Langham,  36  Ala.  311. 

The  constitution  of  the  United  States  prohibits  the  sevend 
States  from  passing  any  law  impairing  the  obligation  of  contracts." 
U.  S.  Const.  Art.  1,  section  10. 

The  several  constitutions  of  this  State  contained  provisions  sub- 
stantially in  the  same  language,  from  1819  up  to  18^5.  The  pres- 
ent constitution,  which  became  operative  on  December  6,  1875, 
contains  the  following  clause :  ^^  There  can  be  no  law  of  this  State 
impairing  the  obligation  of  contracts  by  destroying  or  impairing 
the  remedy  for  their  enforcement ;  and  the  Greneral  Assembly  shau 
have  no  power  to  revive  any  right  or  remedy  which  may  have  be- 
come barred  by  lapse  of  time,  or  by  any  statute  of  this  State." 
Const.  1876,  Art.  IV.,  §  56. 

The  plain  purpose  of  these  constitutional  barriers,  we  think,  was 
to  preserve  sacred  the  principle  of  the  inviolability  of  contracts 
afi^mst  that  Wislative  interference  which  the  history  of  govern- 
mente  has  sholn  to  be  so  imminent,  in  view  of  the  frequint  en. 
gendering  of  popular  prejudice,  and  the  conseqnent  flactoations  of 
popular  opinion. 

The  obligation  of  a  contract  has  been  defined  to  be  **  its  bindii^ 
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force  on  the  party  making  it ;"  or,  as  observed  by  Washington^  J., 
in  Ogden  v.  Sannders,  12  Wheat.  259,  it  is  "  the  law  which  binds 
the  parties  to  perform  their  agreement.'*  It  was  said  by  the 
Supreme  Court  of  the  United  States,  in  McCracken  v,  Hayward,  2 
flow.  612,  that  ^^  this  depends  upon  the  laws  in  existence  when  it 
is  made ;  [and  thaf]  these  are  necessarily  referred  to  in  all  contracts, 
and  form  a  part  of  them  as  the  measure  of  the  obli^tion  to  per- 
form them  by  the  one  party,  and  the  right  acquired  by  the  other." 
The  principle  is  announced,  pi'obably  a  little  too  stiong,  in  Van 
Hoffman  v.  City  of  Quincv,  4  Wall.  635,  550,  that  '*  the  laws 
which  subsist  at  the  time  and  place  of  the  making  of  a  contract, 
and  where  it  is  to  be  performed,  enter  into,  and  form  a  part  of  it, 
as  if  they  were  expressly  referred  to,  or  incorporated  in  its  terms." 
And  it  is  said  that  this  principle  ^^  embraces  alike  those  which  affect 
its  validity,  construction,  discharge,  and  enforcement." 

It  has  often  been  held,  that  whatever  belongs  merely  to  the 
remedy  may  be  altered  according  to  the  will  of  the  State,  provided 
the  alteration  does  not  impair  the  obligation  of  the  contract ;  and 
it  is  held  not  to  impair,  provided  ^*  it  leaves  the  parties  a  substan- 
tial remedy  according  to  the  course  of  justice  as  it  existed  at  the* 
time  the  contract  was  made."  Cooley  on  Const.  Liin.  350,  note  4, 
and  cases  cited ;  £x  parte  Pollard,  40  Ala.  77.  It  may  be  that  the 
new,  or  substituted  remedv,  is  not  required  to  be  altogether  so 
convenient,  or  prompt,  as  the  old  one ;  out  it  is  very  certain  that 
it  must  be  fully  adequate  to  the  enforcement  of  the  contract.  It 
is  not  permitted  that  the  remedy  mav  be  so  modified  as  to  impair 
substantial  rights,  and  no  law  is  valid,  under  the  above  provisions 
of  the  constitution,  State  or  Federal,  which  so  operates  on  the 
remedy  as  not  to  leave  existing  creditors  under  a  contract  a  sub- 
stantial and  adequate  remedy,  such  as  may  have  been  guaranteed 
by  the  law  in  force  at  the  time  when  the  contract  was  -made. 
Cooley  on  Const.  Lim.  358-9,  351,  356;  Von  Hoffman  v.  City  of 
Quincy,  4  Wall.  535 ;  Wolf  v.  New  Orleans,  103  U.  S.  358 ;  s.  c, 
12  Am.  &  Eng.  R.  R.  Cas.  625 ;  McKinlv  v.  Cardozo,  8  S.  C. 
71 ;  Jones  v.  Crittenden,  6  Am.  Dec.  531 ;  Gunn  v.  Barry,  15 
Wall.  610. 

In  Oreen  v,  Biddle,  8  Wheat.  1,  it  was  said,  that  if  the  act  of 
the  legislature  so  change  the  nature  and  extent  of  existing  reme- 
dies as  materially  to  impair  "  the  rights  and  interests  of  the  owner, 
they  are  just  as  much  a  violation  of  the  contract,  as  if  they  over- 
tamed  his  rights  and  interests." 

In  Louisiana  v.  New  Orleans,  102  IT.  S.  203,  the  obligation  of  a 
contract  is  held  to  be  impaired  by  ^'  such  legislation  as  lessens  the 
efficacy  of  the  remedy"  which  the  law  in  force  at  the  time  it  wai 
made  provided  for  its  enforcement. 

In  Edwards  v.  Eearzey,  96  U.  S.  595,  Mr.  Justice  Swayne,  after 
an  elaborate  review  of  the  part  decisions  of  the  United .  States 
16  A.  ft  E.  R  Cm.— 48 
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Supreme  Conrt,  annonncee  the  following  principle  as  the  correct 
one  to  be  eliminated :  ^^  The  remedy  finhsieting  in  a  State,  when 
and  where  a  contract  is  made,  and  is  to  be  performed,  is  a  part 
of  its  obligation  ;  and  any  subsequent  law  of  the  State,  which  so 
affects  that  remedy  as  substantially  to  impair  and  lessen  the  value 
of  the  contract,  is  forbidden  by  the  constitution,  and  is  therefore 
void." 

It  certainly  is  not  going  too  far  for  us  to  say  that  the  framen  of 
our  present  constitution  meant  nothing  less  than  this  by  the  em- 
phatic declaration  made  by  them  in  section  56,  article  I  v .  of  this 
mstrument.  A  smaller  measure  of  protection  would  be  inadequate 
as  against  that  possible  abuse  of  State  power  designed  to  be  guuded 
against ;  for  nothing  can  be  more  material  to  the  obligation  than 
the  means  of  enforcement.  And,  as  asserted  more  than  once,  by 
that  court  which  is  the  final  arbiter  of  all  questions  which,  like  the 
one  under  consideration,  are  of  a  Federal  character,  '^  the  prohibi- 
tion [in  the  constitution]  has  no  reference  to  the  degree  of  impair- 
ment. The  largest  and  the  least  are  alike  forbidden."  Planters' 
Bank  v.  Sharp,  6  How.  327 ;  Yon  Hoffman  v.  City  of  Quincy,  4 
Wall.  536. 

Applying  these  principles  to  the  case  before  us,  it  is  a  noticeable 
and  pregnant  fact,  that  the  act  of  December  31,  1868,  places  the 
holders  of  bonds  issued  under  its  provisions  upon  terms  of  perfect 
equality  with  the  State,  in  the  usual  and  sure  method  adopted  for 
the  collection  of  its  own  tribute.  The  court  of  county  commis- 
sioners are  ^'  authorized  and  required  to  levy  and  assess,  in  the  same 
manner  as  is  now  [i.e.,  was  then]  required  by  law  for  the  collection 
of  State  and  county  taxes,"  such  amount  as  was  necessary  to  meet 
the  interest  falling  due  on  said  bonds,  with  certain  incidental  ex- 
penses, not  to  exceed  the  rate  of  one  per  cent  per  annum.  The 
tax  assessors  and  collectors  of  such  counties  are  also  ^^  vested  and 
empowered  with  all  the  rights  and  remedies  for  collecting  said  tax 
as  are  now  [i.e.,  were  then]  provided  by  law  for  the  collection  of 
State  and  county  taxes,  and  be  [ai*e]  bound  by  the  same  duties." 
And  the  various  Commissioners  CouiiB,  in  the  several  counties  vot- 
ing subscriptions  under  the  act,  are  "  authorized  and  require  to  re- 
quire the  tax-assessors  and  tax-collectors  to  assess  and  collect  said 
tax."     Acts  1868,  pp.  616-17,  §§  7-9. 

The  power  of  taxation  is  often  said  to  be  one  vast  in  its  charac- 
ter, and  searching  in  its  extent.  It  is  the  arterial  life-blood  of 
the  State ;  for,  without  it,  the  corporate  and  political  f unctionA  of 
every  commonwealth  would  cease.  The  protection  of  the  State  is 
the  consideration  upon  which  taxes  are  demanded,  and  taxes  are 
the  equivalent  paid  the  State  for  such  protection.  There  is  a  co- 
gent presumption  that  this  equivalent  will  always  be  exerted,  and 
by  the  enactment  of  vigorous  laws  to  this  end,  if  neoessary. 
Uooley  on  Tax,  14-15.     It  cannot  be  supposed  that  the  State 
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wonld  permit  so  vital  a  power  to  be  defied,  or  its  execution  to  be 
defeated,  by  public  sentiment,  or  popular  prejudice,  in  any  com- 
munity within  the  domain  of  its  jurisdiction,  for  the  language  of 
the  constitution  is  mandatory,  tha.t  ^^  the  governor  shall  take  care 
that  the  laws  be  faithfully  executed."  Const.,  1875,  Art.  5,  S  8. 
It  is  manifest  that  such  equality  of  power,  measured  by  the  remedies 
existing  at  the  time  of  the  passage  of  this  act,  renderea  more  certain 
the  prompt  collection  of  the  taxes  imposed  under  its  provisions ;  and 
the  greater  this  certainty,  the  higher  would  be  the  market  value  of 
such  securities  in  the  hands  of  the  holders.  ^^  One  of  the  tests  that 
a  contract  has  been  impaired,"  as  said  in  Planters'  Bank  v.  Sharp, 
6  How.  327,  ^^  is,  that  its  value  has  bv  legislation  been  diminished." 

The  question  recuro,  as  to  what  enect  sections  404  to  407  of  the 
Oode  exert  upon  the  remedy  afforded  under  the  act  of  1868,  in  the 
matter  of  the  collection  of  taxes.  Does  the  new  remedy,  bv  which 
a  separate  bond  is  authorized  for  the  collection  of  State  and  county 
taxes,  lessen  the  efScacy  of  the  prior  one,  bv  which  the  State  cer- 
tainly obligated  itself  to  see  that  the  holaers  of  these  contracts 
Bhould  receive  their  pay  with  the  same  certaintv,  at  least,  that  the 
State  received  its  own  annual  taxes  ?  Does  the  remedy  afforded 
by  the  Code  so  modify  the  previously  existing  one,  as  to  substan- 
tially impair  and  lessen  the  value  of  these  contracts  ?  Or,  in  fine, 
does  the  new  legislation  furnish,  on  its  face,  an  easy  method  by 
which  the  State  can  secure  its  revenue,  and  at  the  same  time  the 
holders  of  these  county  securities  can  be  unreasonably  hindered, 
delayed  or  embarrassed,  in  the  assertion  of  their  legal  rights! 
Oatman  v.  Bond,  16  Wis.  28;  Cooley  on  Const.  Lim.  356,  368-9; 
Edwards  v.  Kearzey,  96  XJ.  S.  596. 

We  are  not  able,  after  much  consideration  of  the  matter,  to 
answer  these  questions  otherwise  than  in  the  affirmative.  It  is 
obvious  that  the  act  of  1868,  as  we  have  shown,  placed  the  holders 
of  these  countv  bonds  upon  an  exact  equality  with  the  State  in  the 
method  of  enforcing  their  dues.  The  acts  of  1876  and  1877,  as 
embodied  in  the  above  sections  of  the  Code,  destroy  this  equality, 
by  abrogating  the  former  and  more  efficacious  remedy.  We  can- 
not be  ignorant  of  the  fact,  so  amply  attested  by  history  in  every 
age,  that  where  States,  counties  or  municipalities  become  burdened 
with  large  debts  incurred  in  public  enterprises,  they  not  unfre- 
quenly  grow  restive,  and  even  rebellious,  under  the  weight  of  its 
oppressive  exactions.  And  where  such  enterprises  prove  failures, 
and  thus  fall  short  of  meeting  popular  expectation,  it  is  to  be  ex- 
pected that  the  resistance  of  public  prejudice,  in  the  exercise  of 
financial  self-preservation,  will  be  proportionately  greater.  The 
State,  by  the  new  enactments  embraced  in  the  Code,  seeks  to  re- 
lieve itself  of  this  embarrassment,  and,  to  this  extent,  measurably 
increases  that  of  the  holders  of  these  county  securities.  Its  own 
taxes  can  be  collected  with  promptitude,  under  the  provisions 
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aathorizing  a  separate  bond  for  general  taxes ;  and  an  easy  way  is 
pTx>vided  by  which  the  taxes  dne  the  connty  creditors  may  at  the 
same  time  not  be  collected.  The  special  tax-collector,  anthoriced 
to  be  appointed  by  the  governor,  in  the  event  of  the  r^nlar  col- 
lector's refusing  to  give  a  bond  for  the  collection  of  special  taxes, 
is  required  to  be  a  citizen  of  the  county  whose  inhabitants  owe  the 
taxes,  and  so  with  the  securities  on  his  bond.  Public  sentiment  in 
the  debtor  locality  may  thus  frown  down,  and  easily  defeat  the  ac- 
ceptance of  the  office,  or  the  execution  of  a  proper  bond.  The 
moral  influence  of  the  State,  with  its  vast  interest  and  aid,  possessed 
by  virtue  of  its  sovereign  power  to  coerce  the  settlement  of  its  own 
taxes,  is  lost  There  is  a  divorcement  of  the  identity  of  interest 
and  power  pledged  to  this  end  by  the  act  of  1868.  The  force  of 
public  opinion  favoring  the  exact  equality  of  taxation  for  the  cur- 
rent expenses  of  the  State,  which  must  be  co-extensive  widi  tJbe 
whole  otate  outside  of  the  counties  specially  taxed — ^an  opinion 
which  sooner  or  later  must  find  suitable  embodiment  in  vigorous 
laws— can  no  longer  be  brought  under  legitimate  contribution  to 
coerce,  in  like  manner,  the  cdlection  of  such  special  taxes,  as  was 
contemplated  and  pledged  when  the  contract  in  question  was  made. 
These  views  derive  new  foi*ce  from  the  theory  of  our  constitution. 
Federal  as  well  as  State,  that  governments  "  derive  their  just  pow- 
ers from  the  consent  of  the  governed ;"  or,  in  other  words,  as  ex- 
pressed in  the  Declaration  of  Kights,  in  our  present  constitution, 
that  ^^  all  political  power  is  inherent  to  the  people,  and  all  free 

Governments  are  founded  on.  their  authority."  DecL  Ind.,  U.  8. 
lonst;  Const.  (1875\  Ala.  Decl.  Rights,  §  3.  The  cases,  indeed, 
are  multitudinous,  wnere  laws  become  mere  dead  letters,  because 
their  attempted  enforcement  is  defeated  by  the  resisting  power  of 
public  opinion. 

Our  opinion  is,  that  the  sections  of  the  present  Code  under  dis- 
cussion (§§  404-407,  inclusive^  materially  impair  the  remedy 
afforded  for  the  enforcement  oi  contracts  made  under  the  act  of 
December  81, 1868,  and  of  the  kind  to  which  we  have  alluded, 
and  that  the  new  remedy  provided  is  not  a  substantial  and  ade- 
quate one  according  to  the  course  of  justice  as  it  existed  at  the  time 
tne  contract  in  question  was  made.  The  efficacv  of  the  former 
remedy  has  been  lessened,  so  as  to  weaken  the  binding  for^e  of 
such  contracts,  and  render  still  more  embarrassing  the  difficulties  of 
their  enforcement.  As  to  such  contracts,  there^re,  these  sections 
are  inoperative,  and  must,  to  this  extent,  be  declared  unconstitu- 
tional and  void.  Cooley  on  Const.  lam.  350,  note  4,  and  cases 
cited ;  United  States  v,  Lincoln  County,  Dillon  Cir.  Gt.  Bep.  184; 
Louisiana  v.  New  Orleans,  102  IT.  S.  203 ;  Edwards  v.  ELearzey, 
96  U.  S.  695 ;  Gunn  v.  Barr^,  16  Wall.  610. 
The  judgment  of  the  circuit  court,  granting  the  writ  of  manda- 
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mns,  is  hereby  reversed,  and  the  application  is  dismissed  at  the  cost 
of  the  petitioner. 

Legislative  Restrictions  on  Power  of  Munioipal  Taxation  as  Affecting 
Existing  Contracts. — ^A  State  law  cannot  so  impair  the  right  of  a  municipal- 
ity to  impose  taxation  as  to  render  it  impossible  for  it  to  meet  its  obligations 
idready  contracted.  Oilman  «.  City  of  Sheboygan,  2  Black.  510;  Yon  Hoff- 
man «.  City  of  Quincy,  4  Wall.  588;  Lansing  i>.  County  Treasurer,  1  Dill. 
522;  Goodale  v.  Fennell  et  al.,  27  Ohio  St.  426;  State  v.  Common  Council 
of  Madison,  15  Wis.  80;  Smith  «.  City  of  Muscatine,  8  Wall.  579;  Wolff  «. 
New  Orleans,  108  XT.  S.  868;  s.  c,  12  Am.  &  Eng.  R  R  Cas.  625. 

The  mode  of  collecting  the  tax  may,  however,  be  altered  at  will,  so  long 
as  the  power  is  retained  to  tax  sufficiently  to  meet  outstanding  obUgations. 
People  i>.  Woods,  7  Cal.  579;  People  i>,  McLane,  10  Cal.  568. 

Judicial  Construction  of  Law  so  as  to  Restrict  Power  of  Munioipal 
Taxation. — A  judicial  as  well  as  a  legislatiye  restriction  of  the  power  of  ma« 
nicipal  taxation  is  likewise  unconstitutionaL  Buti «.  City  of  Muacatlneu 
S  WalL  579. 
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The  mode  of  dting  the  American  and  Engliah  Railroad  Cases  is  as  follows: 

16  Am.  &  £ng.  R.  R  Cas. 


AGGOUVT. 

BeeBquiTT. 

ACXHOWIiIDeillVT. 

It  18  not  necessary  that  the  acknowledgment  of  articles  of  incorporatioii 
should  show  that  the  persons  acknowledgmg  were  personally  known  to  the 
acknowledging  ofElcer  to  be  the  persons  who  ezecutedT  the  articles.  People  ex 
lel.  e.  Cheesenum  et  al.,  xri.  400. 

A€T  07  A88BMBIT. 

SeeSTATum 

A€T  OF  GOB. 

8eeCABBiBB& 

Aonov. 

When  railroad  company  is  sued,  it  mav  be  designated  by  name  without  aTer- 
ment  of  corporate  capacity.  If  this  is  disputed,  objection  should  be  taken  by 
answer  and  not  by  demurrer.    Stanly  e.  Richmond. &  D.  R.  Co.,  xvi.  545. 

ADXnriSTBATOSB  AXB  EZBCUT0B8. 

Cause  of  action  for  death  arises  where  death  occurred  and  not  at  place  of 
appointment  of  administrator.    Lung  Chung,  Adm'r,  e.  Northern  Pac.  R.  Co., 
1548. 


ADldXTUBE. 

Party  may  recover  from  warehouseman  value  of  grain  belonging  to  him,  with 
interest,  when  same  has  been  mixed  with  other  grain  of  like  quality  and  is 
destroyed  by  fire  occasioned  by  negligence.  No  such  conversion  is  worked  br 
admixture  as  to  deprive  owner  of  nis  property.  Arthur  e.  Chicago,  R  I.  ft  P. 
R  Co.,  xvi.  288. 

A0XVT8  AVD  AeSVCT. 

BeeSBBYAHTB. 

A  station  agent  who  ships  his  own  goods  at  a  higher  rate  than  allowed  by 
law  cannot  recover  the  excess  paid  by  him  to  the  company.  Steever  e.  niinott 
Central  R  Co.,  xvi.  68. 


GBO 


Wheo  h^zT^gt  ar»-Dt  aooepu  tent  and  fittingB  as  baoige,  <twnMHj  ii  liiliB 
far  H  M  bafrn^-e     Chieago.  IL  L  A  P.  R  Co.  «.  Cankb,  xwt  IIC 

Compaaj  U  iiabkr  for  MlaoMii '•  samples  aa  baoage  whca  bag^ife  ageat 
knowing. / rtc^iwei  tLem  aa  soch.    Texas,  etc,  B.  ^.  c  Os|>|ia.  ztL  118l 

WbeD'cuch  bsf^gmfe  arrires  and  suskn  master.  doI  knowiiig  iu  Bs&are,  sgnet 
to  bold  it.  compaiiV  is  liable  ss  warebooacBaa  onlj.  Texas,  etc,  R  Ca  a. 
Cms,  XTi  118. 

UompaoT  i«  bound  bj  act  of  baggage  masier  in  t^mf^in^  baegaee  bf  vroag 
qratem  of  criDoec'  Ir.g  linea.    laaacsoo  r.  N.  T.  Cential  A  R  RK.  Co.,  xri  18a 

DcclsratioD«  of  superinteodent  ss  to  aooeptaaoe  or  non-aooeManoe  of  wood 
foroisbed  by  bim  lo  (he  company  are  admissihle  Sacalaris  s.  JBuieka  &  P.  R 
Go.,  XTi.  580. 

Station  agent  is  officer  examinable  under  Rer.  StaL  of  Ontario,  ch.  50,  sseL 
156,  as  to  matters  in  question  in  action  brought  ^gainsl  cwpsny.  Bsmsay  s. 
Midland  Ry.  Co..  xyL  5M. 

DeclaratioDS  of  agent  made  after  oonctiision  of  contract  are  inadmissible  ss  to 
all^^ed  misrepreseDiations  in  negotiatiomi  Pbelps  ft  Ca  «.  Gcoige's  Cra&ft 
C.  R  Co.,  xvi  600. 


Where  case  is  remanded  on  appeal  to  United  Statai  cirent  €Ouit»  power  of 
latter  to  amend  pleadings  is  not  affected.  Supreme  Court  cannot  prescribe 
amendments  to  bie  allowed  or  mode  of  conducting  8ubBeq[ue&t  proceedings. 
^Branson  s.  Or^gonian  By.  Ca,  ztL  517. 


SeeFmcm 

Complaint  all^nff  ne^igence  in  running  timin  on  stnd^t  part  of  trai^  with- 
out obstructions  to  hide  oittle  from  engineer's  view  ana  strikinc  aame  when 
proper  care  and  vigilance  would  have  prevented  accident  is  suffiaent  Stan^ 
•.  Klchmond  ft  D.  R  Co.,  xtL  546. 

Expert  evidence  is  not  admissible  to  effect  that  cattle-guard  was  necessaiy  st 
certam  point.    Amstein  v.  Gardnei-,  xvi.  585. 

When  horse  escapes  through  negligence  of  owner  and  runs  a  loDg  way  and 
then  ^ets  upon  track  at  unfenced  point  and  is  killed  at  a  point  fltiU  raither  on, 
question  of  contributory  ncgUgenoe  is  for  Jury.    Amstein  e.  Chudner,  xvL  66& 

Decree  ordering  raflroad  company  to  carry  for  express  company  at  reasonsMw 
rates,  and  fixing  for  time  being  maximum  of  wbat  is  reasonable,  is  iq[>pealable. 
6t.  Louis,  I.  Ht.  ft  S  Ry.  Co.  e.  Southern  Express  Co.,  xvL  95. 

Judgment  which  apoears  to  be  right  will  not  be  reversed  for  an  error  without 
prejudice.    Mobile  ft  M.  R  Co.  e.  Jurey,  xvi.  188. 

Where  charge  contains  two  propositions,  of  which  one  only  is  correct,  judg- 
ment will  not  be  reversed  upon  general  exception.  Mobile  ft  M.  R  Ca  s. 
Jurey.  xvi.  132. 

Assignment  of  error  that  appellant  was  not  allowed  to  prove  certain  facts  is 
insufficient  unless  it  is  also  alleged  that  witness  would  have  stated  those  facts. 
Louisville.  C.  ft  St.  L.  R  Co.  e.  Sullivan,  xvi.  890. 

Order  as  to  change  of  venue  is  reviewable  by  appellate  court.  Pittaborgb, 
W.  ft  E.  R.  R.  Co.  9.  Applegate  ft  Son,  xvL  i^. 

When  United  States  Supreme  Court  remands  case  to  circuit  court,  it  cannot 
prescribe  amendments  to  pleadings  which  can  be  allowed.  Circuit  court  has  foil 
power  as  to  such  amendments.    Branson  e.  Oreffonian  Ry.  Co.,  xri.  517. 

Refusal  of  court  to  grant  new  trial  is  not  rev&wable  on  error.  Terra  Haute 
ft  L  R  Co.  e.  Struble,  xvi.  597. 
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Upon  payment  of  total  loss  by  insurer,  an  equitable  assignment  of  claim 
against  carrier  is  worked.  Suit  lies  in  name  of  onginal  insurer,  and  real  plain- 
tm  need  only  establish  original  cause  of  action.  Such  real  plaintiff  is  dominos 
litis,  and  a  plea  not  averniii|;  payment  to  him  or  his  assignor  before  he  ac- 
quired title  is  bad.    Mobile  £  M.  R.  Co.  v.  Jurey,  xvi.  182. 

Contract  to  build  railroad  passes  to  assignees  for  benefit  of  creditors.  New 
England  Iron  Co.  «.  Gilbert  Elevated  R  Co.,  xvi.  009. 

▲TTAOHXSVT. 

See  Gabnibhhent. 

ATTOSmST. 

Directors  may  employ  solicitor  at  fixed  salary.  Shareholders  cannot  undo 
arrangement  in  respect  of  past  serrices.  Falkiner  «.  Grand  Junction  R  Co.,  xvL 
691. 

BAOOAGB. 

Where  agent  of  company  receives  tent  and  fittings  as  baggage,  company  is 
liable  for  it  as  baggage.    Chicago,  R  I.  A  P.  R  Co.  f>.  ConklTn.  xvi.  116. 

Company  is  liable  for  salesman's  samples  as  baggage  where  baggage  agent 
knowingly  receives  them  as  sudi.    Texas,  etc.,  R  Co.  «.  Capps,  xvi.  118. 

When  such  baggage  arrives  and  the  station  master,  being  ignorant  of  its  nature, 
Bgrees  to  hold  it.  company  is  liable  as  warehouseman  only.  Texas,  etc.,  R  Co. 
«.  Capps,  xvi.  118. 

Carriers  of  pas8enf;ers  bound  to  carry  baggage  in  reasonable  amount  with- 
out extra  compensation.     Isaacson  «.  N.  T.  Central  &  H.  R  R  Co.,  xvi.  188. 

Court  will  take  Judicial  notice  of  system  of  checking  baggage  over  con- 
necting lines.    Isaacson  v.  N.  T.  Central  &  H.  R  R  Co.,  xvi.  188. 

Usual  baggage  check  is  mere  voucher  or  token  and  not  a  contract  of  car- 
riiuro.    Isaacson  v.  N.  Y.  Central  &  H.  R  R  Co.,  xvi.  188. 

When. baggage  master  checked  trunks  over  wrong  system  of  connecting  lines, 
and  loss  occurred  bevond  the  company's  line,  it  was  held  liable.  Whether 
plaintiff  was  guilty  of  contributory  neffiigcnce  in  failing  to  detect  error  from 
check  in  his  possession  was  for  Jury.  Isaacson  v.  N.  T.  Central  &  H.  R.  R.  Co., 
xvi.  188. 

Carrier  giving  through  check  without  limiting  its  liability,  is  responsible 
fbr  safe  carriage  of  baggage  beyond  its  own  line  to  destination.  Compromise 
-with  other  lines  does  not  aUer  its  liability.  Louisville  &  N.  R  C6.  v.  Weaver, 
rvi.  218. 

3AnJtUPT0T. 

In  action  against  assignee  in  bankruptcy  for  fraud  of  assignor,  statute  of  limi- 
tations only  runs  f^om  time  fraud  is  discovered.  Assignee  is  chargeable  with 
notice  of  the  concealment  and  when  facts  are  such  as  to  conceal  themselves,  no 
proof  of  actual  concealment  by  assignee  is  necessary.  Cook  et  al.  «.  Sherman 
et  al.,  xvi.  561. 

BnX8  OF  LADIVG. 

See  Cabbibbb;  Conhsotino  Lnraa. 

Until  bill  of  lading  is  signed  railroad  company  is  liable  as  warehousoiUHi 
only,  and  not  as  earner.    Mo.  Pnc.  Ry.  Co.  e.  Douglass  A  Sons,  xvi.  ^. 

In  suit  against  express  company  for  loss  of  goons,  clerk  of  defendant  may 
be  asked  whether  plaintiff  usually  put  weight  on  receipts,  in  order  to  contra- 
dict a  statement  to  that  effect  made  oy  plaintifTs  clerk.  Adams  Express  Co.  t. 
Boskowitz,  xvi.  109. 

Where  form  used  was  that  of  another  company,  it  is  error  to  charge  that 
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cImims  limiting  liabili^  do  not  enure  to  benefit  of  eompany  to  whom  goods 
are  committed.  Whether  this  is  bo  or  not  is  to  be  determined  from  the  cir- 
cumstances.   Adams  Bzpress  Co.  e.  Boakowius,  xyL  102. 

Omission  to  state  yalue  of  package  is  not  a  fraud,  notwitlistanding  daose 
in  bill  of  lading  limiting  liability  of  carrier.  Adams  Sxpress  Co.  e.  Boskowitz, 
xyL  102. 

Where  goods  are  carried  at  a  reduced  rate  at  an  agreed  valuation,  repre- 
sented by  shipper  to  be  true  one,  he  cannot  in  case  of  Toes  recover  more  than 
valuation,    uraves  e.  Lake  Shore  dk  M.  8.  K  Co.,  zvi.  106. 

Written  contract  as  to  carriage  of  live-stock  containing  conditions  limiting 
liability  is,  in  absence  of  mistake  or  fraud,  sole  evidence  of  agreement 
though  signcHl  in  a  hurry  by  sliipper  and  with  a  previous  verbal  understanding 
as  to  terms  of  shipment.    St.  L.,  K.  C.  &  K.  R.  Co.  e.  Cleary,  xvL  122. 

Where  carrier  verbally  agreed  to  give  rebates  and  afterwards  gave  a  bill  of 
huUng  containing  no  such  provision,  field  that  rebates  were  not  recoverable. 
Hopuns  e.  8t.  Louis  &  8.  F.  R  Co.,  zvi.  126. 

tividence  is  competent  to  show  that  a  bill  of  lading  does  not  embody  the 
contract  of  transportation,  and  that  the  same  lies  partly  in  parol.  Mobile  &  IL 
R.  Co.  e.  Jurey,  zvi.  182. 

Court  in  construing  bill  of  lading  will  consider  subject-matter  and  surround- 
ing circumstances.    Mobile  &  M.  R.  Co.  e.  Jurey,  zvi.  182. 

In  view  of  the  parol  evidence  in  this  case,  the  clauses  in  the  bill  of  lading 
limiting  liability  were  not  held  to  be  applicalile.  Mobile  &  M.  R  Co.  «.  Jurey, 
xvl.  m. 

When  party  insures  goods  in  transit  under  policy  securing  to  insurer  ri^t 
of  subrogation  to  claim  against  carrier  in  case  of  loss,  and  subsequently  ships 
said  gooas  under  bill  of  uiding  securin^j  to  carrier  in  case  of  loss  benefit  of 
insurance,  latter  clause  is  valid,  and  shipper  cannot  upon  loss  recover  from 
insurer,  having  deprived  him  of  liis  right  of  subrogation.  Carstairs  e.  Mechanics' 
ft  Traders'  Ins.  Co.,  zvL  142. 

Carrier  cannot  stipulate  for  ezemption  from  responsibility  for  neglieence  of 
himself  or  his  servants.  When  accident  occasioning  loss  is  such  as  does  not 
happen  in  ordinary  course  of  things,  presumption  of  n^ligence  arises.  Rintool 
t.  if.  Y.  Central  &  H.  R  R  Co..  zvi.  144. 

Carrier  losing  goods  through  negligence  may  avail  himself  of  clause  in  bill  of 
lading  securing  to  him  benefit  of  insurance  effected  by  shipper.  Rintoul «.  N. 
Y.  Central  &  B.  R  R  Co.,  zvL  144. 

Carrier  is  liable  for  negligent  loss  of  goods,  though  same  were  to  be  trans- 
ported "at  owners'  risk."  Failure  to  deliver  goods  presents  prima f acne |>re- 
■umption  of  negligence,  which  is  for  Jury.  When  facts  are  shown  amounting 
to  negligence  which  might  have  occasioned  loss,  whether  or  not  they  did  so 
occasion  loss,  is  for  Jury.    Canfield  et  al.  e.  Baltimore  &  Ohio  R  Co.,  zvL  152. 

Clause  in  bill  of  lading  limiting  the  amount  of  carrier's  liability  does  not  apply 
where  loss  is  occasioned  through  negligence  of  carrier.  Kanssift  City,  St.  J.  s 
C.  B.  R  Co.  e.  Simpson,  zvi.  158. 

When  complaint  avers  breach  of  duty  as  common  carrier,  and  evidence  dis- 
closes special  written  contract  of  carriage  not  declared  on,  the  variance  is  fataL 
Hall  e.  Pennsylvania  Co.,  zvi.  166. 

'Terms  of  contract  for  transportation  of  live-stock  construed  to  require  owner 
to  feed  them  in  certain  specified  emereencies,  but  not  to  require  carrier  to  feed 
them  in  all  other  cases.    Louisville  &  I^ashville  R  Co.  e.  Trent.,  zvi.  170. 

Contract  of  railroad  company  to  carry  fish  at  one  fifth  under  ordinaiy  rates  in 
consideraUon  of  release  of  all  liability,  even  for  negligence  of  its  servants,  hdd 
reasonable  and  binding.    Manchester,  S.  &  L.  R  C^.  e.  Brown,  zvi.  174. 

A  railroad  company  is  not  a  common  carrier  beyond  its  own  line.  It  may 
therefore  in  South  Carolina  limit  its  liability  in  regiuxi  to  such  transportation  ss 
it  pleases  by  provisions  in  the  bill  of  lading.  Pieomont  MTg  Co.  e.  Columlua 
&  G.  R  Co.,  zvi.  194. 

Signature  of  shipper  is  not  necessary  to  establish  assent  to  bill  of  lading. 
Piedmont  MTg  Co.  e.  Columbia  &  Q.  R  Co.,  zvL  104. 
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ConstnictioD  is  for  court;  but  where  there  la  dispute  as  to  which  of  two  agree- 
ments the  parties  acted  under,  the  question  is  for  Jury.  Piedmont  MT g  Ck>.  e. 
Columbia  &  G.  R  Co.,  zvi.  194. 

Company  may  contract  not  to  be  liable  beyond  its  own  line.  Contract  in  this 
case  held  to  have  clearly  that  effect.  Berg  et  al.  e.  Atchison,  T.  &  8.  F.  R 
Co,  xvL  289. 

When  clause  in  bill  of  lading  exempted  company  from  liability  for  loss  by 
Are  when  ffoods  stored  and  flre  occurred  after  denyery  by  railroad  at  steamship 
wharf,  hdi,  company  was  not  liable.    Deming  «.  iHoriolk  &  W.  R.  Co.,  zvL 


Stipulation  requirinff  notice  of  claim  for  injuiy  to  live  stock  by  shipper  before 
stock  is  moTed  from  destination  or  mixed  with  other  stock,  is  binding.  Texas 
Central  R  Co.  f>,  Morris,  xvi.  259. 

Terms  of  bill  of  Tuding  held  to  require  delivery  of  specific  grain  shippjed, 
and  not  to  be  satisfied  by  tender  to  consignee  of  other  gniin  of  exactly  siinilar 
quality.    Leader  e.  Northern  R  R  Co.  et  al.,  xri.  287. 

Where  railroad  company  issued  two  delivery  orders  for  same  grain  but  so 
different  that  they  might  reasonably  be  supposed  to  refer  to  different  consign- 
ments, and  a  iMurty  made  advances  on  both  orders,  KM,  company  was 
estopped  as  to  him  to  show  real  state  of  case,  and  must  respond  in  damages. 
Coventry  &  Co.  e.  Great  Eastern  R  Co.,  zvi.  292.   ' 

BOHDS. 

Company  held  bound  by  improper  issue  of  scrip  convertible  into  bonds  as 
dividend  on  preferred  stock,  when  it  had  recognized  validity  of  most  of  scrip 
and  issued  bonds  to  take  it  up.    Chaffee  v.  Rutland  R  R  Co.,  xvi.  408. 

Holder  of  bonds  convertible  into  stock  caimot  by  consolidation  be  deprived  of 
light  to  convert  them,  unless  after  notice  and  fair  opportunity  he  elects  not  to  do 
00.  Roeenkrans  e.  Lafayette,  B.  &  M.  R  R  Co.,  rn,  488. 

When  lessee  of  road  undertakes  to  pav  by  way  of  rent  the  coupons  or  bonds  of 
lessor  as  they  mature,  it  may  be  compelled  by  lessee  to  do  so.  Woodruff  e.  Erie 
R  Co.  et  al.  xvi.  601. 

From  lessor  to  lessee  held  by  its  terms  to  cover  any  claim  of  lessee  against 
lessor  for  money  paid  to  take  up  coupons  on  lessor's  bonds  in  pursuance  of 
terms  of  lease.    Stewart  et  al.  e.  Hovt's  Exr*s,  xvi.  618. 

When  station  a^nt  is  at  time  of  signing  of  his  ofllcial  bond  in  default  and 
indebted  on  pre-existing  agency,  it  is  no  fraud  for  the  company  to  fail  to  noUfy 
the  sureties  of  the  fact,  but  it  is  a  fraud  for  them  to  hold  him  out  to  the  sureties 
expressly  or  implicitly  as  trustworthy,  and  in  such  case  liability  of  sureties  is 
diasharged.    Wilmington,  etc.,  R.  Co.  e.  Lins,  xvi.  689. 

Where  company  retains  station  agent  after  aefault,  without  notifying  sureties, 
latter  are  relieved  from  all  further  liability.  Wilmington,  eto.,  R.  Co.  e.  Ling, 
ZVL689. 

Bonds  issued  on  account  of  construction  contract  held  valid  to  extent  of  bene- 
fit received  by  construction,  though  contract  is  fraudulent  in  its  nature.  Thomas 
•.  Brownville,  eto.,  R.  Co.,  xvi.  667. 

OAVADA. 

Crown  is  not  liable  for  injury  to  passenger  on  railway  owned  and  operated  by 
the  Dominion  of  Canada.    Queen  e.  McLeod,  xvi.  801. 

eASBIXM. 

See  Bagoagb;  Bill  of  Laddto;  Conhbotino  Linbb;  DnGBDOKATioir; 
BzFBBSB  CoMPAmBs;  Wabbhouskman. 

Gbnbral  Pbinciflbs. 

In  suit  against  carrier  to  recover  value  of  goods  lost,  in  order  to  recover  owner 
must  prove  that  railroad  company  was  common  carrier,  that  it  received  goods  as 
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freight  and  that  it  failed  to  deliver  them.  Mo.  Plu.  Ry.  Ck>.  •.  Douglaai  ft  Qoom, 
xri.  08. 

Compaiiy  is  not  liable  as  carrier  for  ^oods  delivered  upon  its  platform  for 
transportation  until  it  gives  a  bill  of  lading.  Custom  does  not  alter  this  rule. 
Until  then  company  is  liable  as  warehouseman  only.  Mo.  Fac.  Ry.  Go.  «. 
DoukUss  ft  Uons,  zvi.  98. 

Is  liable  for  loss  uf  goods  unless  occasioned  by  act  ot  God  or  public  enemy. 
Texas  Express  Co.  e.  Scott,  xvi.  111. 

Railroads  are  not  iu  the  carriage  of  live-stock  bound  as  common  carrierL 
They  are  only  bound  to  use  due  aud  proper  care  and  deliver  in  reasonable  time. 
Baker  et  al.  e.  Louisville  ft  N.  K  Co.,  xvi  149. 

Carriers  of  passengers  are  bound  to  carry  baggage  in  reasouable  amount  with- 
out extra  compensation.    Isaacstm  e.  N.  Y.  Central  ft  H.  R.  R.  Co.,  xvL  188. 

The  test  of  a  common  carrier  is  whether  or  not  it  is  bound  to  cany  for  all 
alike.    Piedmont  MTg  Co.  «.  Columbia  ft  G.  R.  Co.,  xvL  191 

ExcBflsivB  Fbxigbt  CHAJRGB8  AHD  DnCBDONATIOire. 

Charse  of  excessive  freights  may  be  prevented  by  appropriate  penalties  as  to 
railroaiu  wholly  within  the  State.  Louisville  ft  N.  R.  Co.  e.  Railroad  Comm., 
xvi.  1. 

Tennessee  law  providing  for  nulroad  commission  to  prevent  unjust  discrimi- 
nations and  overcharges  on  freight  held  invalid,  as  too  vague,  fs  discriminat- 
ing unfairiy  against  railroads,  and  as  a  regulation  of  inter-State  commeroe. 
Louisville  ft  N.  R  Co.  «.  Railroad  Comm.,  xvi  1. 

State  act  fixing  maximum  rates  for  transportation  of  freight  and  passengera 
is  unconstitutional  as  regulation  of  inter- State  commerce,  so  far  as  it  relates  to 
shipments  over  inter-State  lines.    Eaeiser  v.  Illinois  Central  K  Co.,  xvi,  40. 

Law  making  agent  guilty  of  misdemeanor  in  exacting  excessive  freight  charges 
does  not  take  away  common- law  right  to  recover  back  monev  paid  in  excess  of 
reasonable  compensation.  Protest  prior  to  payment  need  not  be  shown.  Heiser- 
man  «.  Burlington,  C.  R.  ft  N.  R  Co.,  xvi.  46. 

Action  may  be  brought  to  recover  excess  in  charge  for  freight  within  five 
years,  though  prosecution  for  offence  in  exacting  it  must  be  brought  within  two 
years.    Heiserman  e.  Burlington,  C.  R  ft  N.  R.  Co.,  xvi.  46. 

Where  by  terms  of  contract  of  affreightment  liability  of  company  is  limited 
to  its  own  line  within  State,  statute  pronibiting  freight  charges  beyond  a  sum 
certain  is  constitutionally  applicable.  Heiserman  v.  Burlington,  C.  R  ft  N.  R. 
Co.,  xvi.  46. 

Where  maximum  freight  is  fixed  by  statute,  larger  sum  cannot  be  demanded, 
and  evidence  that  higher  rates  are  diargeable  is  not  admissible.  Heiserman  «. 
Buriington,  C.  R  &N.  R  Co.,  xvi.  46. 

Bill  against  several  defendants  for  discovery,  account,  and  repayment  of  un- 
lawful overcharges  in  freight  will  not  lie  because  one  defendant  is  lessee  of 
aevend  lines  and  lessors,  the  other  defendants,  are  also  liable,  and  plaintiff  must 
at  law  sue  each  for  proportional  part  of  the  overcharge.  Scott  v.  Erie  R  Co., 
xvi.  58. 

A  station  agent  who  ships  his  own  goods  at  a  higher  rate  than  allowed  by  Unr 
cannot  recover  excess  paia  by  him  to  company.  Steever  e.  Illinois  C^itnl  R. 
Co.,  xvi  S^. 

Constitutional  provision  prohibiting  discrimination  in  charges  or  transporta- 
tion facilities  not  construed  to  require  a  company  which  has  made  a  busineas 
connection  with  another  line  at  a  certain  point  to  extend  same  facilities  to  an- 
other rival  line  connecting  with  it  at  another  point.  Atchison,  T.  ft  8.  F.  R  Co. 
•.  Denver  ft  N.  O.  R  Co.,  xvi.  67. 

Constitutional  provision  that  every  railroad  shall  have  right  to  intersect,  con- 
nect  with,  or  cross  another,  confers  merely  ri^ht  to  mechanical  connection  and 
not  to  connect  business  with  business.  Atchison,  T.  ft  S.  F.  R  Co.  «.  Denver 
ft  N.  O.  R  Co.,  xvi.  67. 

Constitutional  prohibition  against  discriminating  in  rates  is  not  violated  by 
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refusing  to  give  to  one  coDDecting  road  the  same  arrangements  as  to  through 
rates  givei)  to  another,  unless  the  conditions  of  servioe  are  suhstantially  alike. 
Atchison,  T.  &  8.  F.  R  Co.  v.  Denver  <&  N.  O.  R  Co.,  xvi.  57. 

RUNNUfG  TbAOS  to  STATIONS. 

Kansas  City,  St.  J.  <&  C.  B.  Co.  i»  bound  by  its  charter  to  run  a  through  train 
daily  between  St.  Joseph  and  Savannah,  but  it  need  not  make  latter  place 
station  on  main  track,  nor  need  it  run  all  trains  to  old  depot.  It  may  make 
switch  to  old  depot,  and  need  run  but  one  train  a  day  over  it.  State  ex  rel.  e. 
Kansas  City,  St.  J.  &  C.  B.  R  Co..  xvi.  297. 

Failure  of  company  to  run  trains  to  original  terminus  held  under  circum- 
stances not  to  warrant  court  in  declaring  franchises  forfeited,  the  public  at  large 
not  being  injured.    Att*y-Qen'l  9.  Erie  &  £[alamazoo  R  Co.,  xvi.  653. 

EXFRBSB  FACILITISS. 

BaUroad  companies  are  bound  to  furnish  to  express  companies  all  usual  eZ'^ 
press  facilities.    Wells,  Farj^o  A  Co.  v.  Oregon  R  &  N.  Co.,  xvi.  71. 

Court  in  ordering  provisionally  railroad  company  to  furnish  express  facili- 
ties at  reasonable  rates  will  assume  that  rates  paid  in  the  past  were  reasonableu 
Wells,  Fargo  Ss  Co.  v,  Oregon  R  &  K  Co.,  xvi.  71. 

Railroad  must  afford  same  facilities  to  one  express  company  as  to  another,  at 
■ame  rates,  and  must  use  reasonable  diUeence  to  see  that  one  company  is  nol 
obtaining  rates  lower  than  the  other.  Wells,  Fargo  &  Co.  9.  Oregon  R  dk  N. 
Co.,  xvi.  87. 

Ferriage  on  railway  ferry  if  furnished  to  one  express  company  must  also  be 
fumishea  to  another.    WeUs,  Fargo  &  Co.  e.  Oregon  R  &  K.  Co.,  xvL  87. 

ColfNBCnNG  LXNEB. 

When  baggage  master  checked  trunks  over  wrong  system  of  oonnecting 
lines,  and  loss  occurred  beyond  the  company's  line,  it  was  held  liable.  Whether 
plaintiff  was  suilty  of  contributory  negligence  in  failing  to  detect  the  error  from 
the  check  in  his  possession  was  for  Jury.  Isaacson  e.  N.  Y.  Central  &  H.  R 
R.  Co.,  xvi.  188. 

A  railroad  company  is  not  a  common  carrier  beyond  its  own  line.  •  It  may 
therefore  in  South  Carolina  limit  its  liability  in  regard  to  such  transportation  as 
it  pleases  by  provisions  in  the  bill  of  lading.  Piedmont  MTg  Co.  v.  Columbia  & 
O.  R  Co.,  xvi.  104. 

Carrier  giving  through  check  without  limiting  its  liability  is  responsible  for 
safe  carriage  of  baggage  beyond  its  own  line  to  point  of  destination.  Com* 
promise  with  other  lines  does  not  alter  its  liability.  Louisville  &  N.  R  Co.  e. 
Weaver,  xvi.  318. 

May  contract  not  to  be  liable  beyond  its  own  line.  Contract  in  this  case  held 
to  be  unambiguous  and  clearly  to  that  effect.  Berg  et  al.  e.  Atchison,  T.  A  8. 
F.  R  Co.,  xvi.  229. 

By  terms  of  bill  of  lading  company  was  exempted  from  liability  for  loss  by 
fire  or  for  loss  beyond  its  own  line.  Cotton  was  delivered  in  good  time  at 
steamboat  wharf,  and  while  in  storage  awaiting  transportation  was  burned : 
Bield^  that  company  was  not  liable.    Deming  e.  Norfolk  &  W.  R  Co.,  xvi.  282. 

Agreement  in  tms  case  between  connecting  lines  as  to  through  freights  not 
construed  to  render  companies  partners  and  liable  for  each  other's  acts  and 
omissions.    Deming  v.  Norfolk  &  W.  R  Co.,  xvi.  282. 

Bagoagb. 

When  baggage  agent  accepts  tent  and  fittings  as  baggage,  company  is  liable 
for  it  as  baggage.    Chicago,  R  I.  &  P.  R.  Co.  e.  Conklm,  xvi.  lliC 

Company  Is  liable  for  salesman's  samples  as  baggage  when  baggage  agent 
knowingly  receives  them  as  such.    Texas,  etc.,  R  Co.  e.  Capps,  xid.  118. 

When  such  baggage  arrives  at  destination  and  station  master,  being  ignoraol 
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as  to  its  nalure,  agrees  to  hold  it,  company  is  liable  as  waieboiiftemaa  only. 
Tezast  etc,  R  Co.  e.  Gapps,  ztL  118. 
Court  will  take  juciicial  notice  of  system  of  checking  baggage  over  oonnectbg 
'saacsoa  e.  N.  Y.  Central  A  H.  R  R  Co.,  xyi.  188; 


lines. 

Usoa]  bami(re  check  is  mere  voucher  or  token  and  not  a  contract  of  carnage. 
Isaacaon  e.^.  Y.  Central  &  H.  R  R  Co.,  zvi.  188. 

Company  is  liable  for  loss  of  baggage  beyond  its  own  lines  when  checked  bv 
mistake  of  its  agent  over  wrong  system  of  connecting  roads.  Isaacson  «.  N.  i . 
Gentral  A  H.  R  R  Co.,  zvL  188. 

Bpbcui.  Cobtkactb  or  TBAiiflPoitTATioH  AND  Hmumf  OF  COHTBACn 

Lnamie  Liabilitt. 

Decorations  made  in  private  by  shipper  of  goods  to  his  clerk  as  to  agreement 
by  him  with  express  company  as  to  carriage,  are  inadmissible  in  suit  againflt 
company  for  loss  of  goods.    Adams  Express  Co.  «.  Boskowitz,  xri.  103. 

In  smt  against  express  company  for  loss  of  goods,  clerk  of  defendant  may  ba 
asked  whether  plamtiff  usuallyput  weight  on  receipts  to  contradict  a  state- 
ment to  that  ^ect  by  plaintiirs  clerk.  Adams  Szpress  Co.  e.  Boekowiti, 
XVL102. 

Where  form  used  for  bill  of  lading  was  that  of  another  company,  it  is  error 
to  charge  that  clauses  limiting  liability  do  not  enure  to  benefit  of  company  to 
whom  goods  are  entrusted.  Whether  or  not  this  is  so  is  to  be  determined  mm 
the  circumstances     Adams  Express  Co.  e.  Boskowitz,  xvi.  108. 

Omission  to  state  value  of  package  is  not  a  fraud,  notwithstanding  clause  in 
bill  of  lading  limiting  liability  of  carrier.    Adams  Express  Co.  e.  Boskowitz, 

xvi.  loa. 

Where  goods  are  carried  at  a  reduced  rate  at  an  agreed  valuation  represented 
by  shipper  to  be  the  true  one,  he  cannot  in  case  of  loss  recover  more  than  said 
valuation.    Graves  e.  Lake  Shore  &  M.  8.  R  Co.,  xvi.  108. 

Fraudulent  misrepresentation  by  shipper  as  to  value  of  goods  will  diachai^ge 
the  carrier.  But  smpper  Is  not  bound  to  disclose  contents  of  trunk  when,  not 
asked.    Texas  Express  Co.  v.  Scott,  xvi.  111. 

Written  contract  as  to  carriage  of  live-stock  containing  conditions  limiting 
liability  is  in  absence  of  mistake  or  fraud  sole  evidence  of  agreement,  thou^ 
dgned  in  a  hurry  by  shipper  and  with  previous  verbal  understandmg  as  to  terms 
of  shipment.    St.  £.,  EL  C.  &  K.  R  Co.  e.  Cleaiy,  xvi.  122. 

Where  carrier  verbally  agreed  to  give  rebates,  and  afterwards  gave  a  bill  of 
lading  containing  no  such  provision,  kM  that  rebates  were  not  recoverable. 
Hopkms  e.  St.  Louis  dk  S.  F.  R  Co.,  xvi.  126. 

evidence  is  competent  to  show  that  a  bill  of  lading  does  not  embody  the  true 
contract  of  transportation  and  that  same  lies  partly  in  paroL  Mobile  &  H.  R 
Co.  V.  Jurey,  xvi.  182. 

In  view  of  the  parol  evidence  in  this  case  the  clauses  in  the  bill  of  lading 
limiting  liability  were  held  inapplicable.  Mobile  A  M.  R  Co.  e.  Juiey, 
xvi.  182. 

Carrier  cannot  contract  for  exemption  from  liability  for  negligence  of  himsdf 
and  his  servants.  When  accident  occasioning  loss  is  such  as  does  not  hapoen  in 
ordinary  course  of  things,  presumption  of  negligence  arises.  Rintoul  e.  N.  Y. 
Central  &  H.  R  R  Co.,  xvL  141 

Carrier  is  liable  for  loss  of  goods  occasioned  bv  his  negU^nce,  though  same 
were  to  be  transported  "  at  owner's  risk."  Failure  to  dehver  goods  presents 
prima  facie  presumption  of  negligence,  which  is  for  Jury.  When  facts  are 
shown  amounting  to  n^ligence  which  might  have  occasioned  loss,  whether  or 
not  they  did  so  occasion  loss  is  for  jury.  Canfield  et  al.  e.  Baltimore  &  Ohio 
R  Co.,  xvi.  162. 

Clause  in  bill  of  lading  limiting  amount  of  carrier's  liability  does  not  appjv 
when  loss  is  occasioned  bv  carrier's  negligence.  Kansas  City,  St  J.  &  C.  R 
R  Co.  V.  Simpson,  xvi.  16cL 

Terms  of  contract  for  transportation  of  live-stock  construed  to  require  ownia 


INDEX.  687 

CAXBXEBS^OonUMied. 

to  feed  them  in  certain  specified  emerffencies,  but  not  to  require  carrier  to  feed 
them  in  all  other  cases.    Louisville  &  1^.  R  Co.  «.  Trent,  xri.  170. 

Contract  of  railro^  company  to  carry  fish  at  one  fifth  less  than  ordinary  rates 
in  consideration  of  release  of  all  liability,  even  for  negligence  of  servants,  hM 
reasonable  and  binding.    Manchester,  S.  &  L.  R.  Co.  v.  Brown,  xvi.  174. 

A  common  carrier  cannot  in  South  Carolina  limit  his  liability.  One  not  a 
common  canrier  may  do  so.  Piedmont  MTg  Co.  v,  Columbia  &  Q.  R  Co., 
xvi.  194. 

Signature  of  shipper  is  not  necessary  to  establish  assent  to  bill  of  lading. 
Piedmont  UTg  Co.  v,  Columbia  &  G.  R.  Co.,  zvi.  194. 

Construction  of  bill  of  lading  is  for  court;  but  where  there  is  doubt  as  to 
which  of  two  agreements  the  parties  acted  under,  the  question  is  for  jury.  Pied- 
mont MT^  Co.  «.  Columbia  &  G.  R.  Co.,  zvi.  194. 

Stipulation  in  bill  of  lading  requiring  notice  of  claim  for  injury  to  live  stock 
by  shipper  before  stock  is  moved  from  destination  or  mixed  with  other  stock, 
is  binding.    Texas  Central  R.  Co.  «.  Morris,  xvi.  259. 

Inbitbakob. 

Upon  payment  of  total  loss  by  insurer,  an  equitable  assignment  of  the  claim 
against  the  carrier  is  brought  about.  Suit  lies  m  the  name  of  the  original  in- 
surer, and  real  plaintiff  need  only  establish  original  cause  of  action.  Such  real 
Elaintifl  is  dommus  litis,  and  a  plea  which  does  not  aver  payment  to  him  or  to 
is  assignor  before  he  acquired  nis  right  is  bad.  Mobile  &  M.  R.  Co.  «.  Jurey, 
xvi.  182. 

When  party  insures  goods  in  transit  under  policy  securing  to  insurer  right  of 
subrogation  to  claim  against  carrier  in  case  of  loss,  and  subsequently  ships  said 
goods  under  bill  of  lading  securing  to  carrier  in  cAse  of  loss  the  benefit  of  in- 
surance, he  cannot  upon  Toss  recover  from  insurer,  having  deprived  him  of  his 
light  of  subrogation.    Carstairs  v.  Mechanics  &  Traders' Ins.  Co.,  xvi.  142. 

Carrier  losing  eoods  neffli^ntly  may  avail  himself  of  clause  in  bill  of  ladinff 
securing  to  him  benefit  of  insurance  effected  by  shipper.  Rintoul  «.  N.  xT 
Central  <fe  H.  R.  R.  Co.,  xvi.  144. 

Dbxivebt. 

Delivery  of  wheat  to  consignee  without  payment  by  him  of  whole  price 
amounted  under  the  circumstances  to  conversion.  In  mitigation  of  damages  it 
could,  however,  be  shown  that  consignee  subsequently  settled  for  the  wheat. 
Jelletts  «.  St.  Paul,  M.  A  M.  R  Co.,  xvi.  240. 

When  A  representing  himself  to  be  B,  orders  goods  shipped  to  B,  carrier  is 
not  responsible  if  he  delivers  them  to  A.  Edmunds  «.  Merchants'  Despatch 
Trans,  Co.,  xvL  260. 

When  A  represents  himself  to  be  agent  of  B  and  orders  soods  shipped  to  B, 
carrier  is  not  warranted  in  delivering  to  A.  Edmunds  «.  Merchants  Despatch 
Trans.  Co.,  xvi.  260. 

Complaint  not  sufilcient  to  entitle  party  to  recover  from  company  for  delivery 
of  wrong  casks  into  which  without  examination  he  poured  ketchup  which  was 
spoiled  by  contact  with  remains  of  former  contents.  Cunningham  v.  Great 
Northern  R  Co.,  xvi.  264. 

When  car  arrived  at  destination  and  was  put  oi^  side-track  for  consignee,  and 
after  lapse  of  several  davs  goods  therein  were  found  missing,  held,  that  there 
l^ad  been  a  delivery  ana  that  burden  was  on  plaintiff  to  show  that  loss  had 
occurred  before  car  was  put  on  side-track.  SouUi  &  North  Ala.  R.  Co.  v.  Wood, 
xvi.  267. 

Where  goods  arrived  at  station  but  consignee  was  repeatedly  informed  they 
had  not  amved  and  then  same  were  destroyed  by  fire,  companv  was  held  liable 
as  a  common  carrier.    Burlington  A  M.  R.  Co.  «.  Arms,  xvi.  272. 

Carrier  notified  purchaser  that  he  claimed  lien  on  second  part  of  consignment 
of  coal  for  freight  of  whole  lot.  Purchaser  took  the  said  part:  BM,  tniat  this 
did  not  imply  as  matter  of  law.  a  promise  by  him  to  pay  the  carrier  the  whole 
freight    New  York  &  N.  E.  R  R  Co.  «.  Sanders,  tA,  280. 
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The  peculiar  terms  of  this  contract  held  to  xequire  delivery  of  the  speeiflc 
grain  shipped  and  not  to  be  satisfled  by  a  tender  to  the  oonsi^ee  of  other  grain 
of  the  same  mde.    Leader  «.  Northern  R.  R.  Co.  et  al.,  xti'.  287. 

Where  railroad  company  issued  two  delivery  orders  for  same  grain,  hat  so 
different  that  they  miffii  reasonably  be  supposed  to  refer  to  different  consign- 
ments, and  a  party  made  advances  on  both  orders:  HM,  tliat  comi>any  waa 
estopped  as  to  said  party  to  show  that  orders  both  related  to  same  consignment, 
and  tnat  it  was  bound  to  compensate  him  for  advances  made.  Coventiy  A  Co. 
e.  Great  Eastern  R  Co..  zvi.  §92. 

Damagbb. 

Where  horses  are  injured  in  transit,  damages  may  be  measured  by  proof  of 
their  value  in  market  of  neighboring  State.  Evidence  of  their  depreciation  in 
▼alue  at  point  of  destination  is  not  indispensable.  Louisville  A  l9'.  R  Co. «. 
Mason,  xvL  241. 

Where  seed  com  on  the  ear  was  injured  in  transportation  by  shelling,  pluntiff 
may  prove  that  he  warned  the  company  on  shipment  that  it  was  seed  coin, 
though  there  is  no  averment  to  that  effect  in  complaint.  Missouri  Pac  R  Co.  a. 
Nevin,.zvi.  2S8. 

Pleaoiho. 

When  compkunt  avers  breach  of  duty  as  common  carrier  and  evidence  dia> 
doees  special  written  contract  of  carriage  not  declared  on,  the  variance  ia  fitaL 
Hall  «.  rennsjjrlvania  Co.,  xvi.  165. 

The  complamt  in  this  case  for  delay  in  delivering  cattle  held  defectiTe  in  that 
it  did  not  state  what  part  of  the  delay  was  caused  by  failure  to  furnish  cars  and 
what  part  by  stoppages  en  route.  Ayres  et  al.  e.  dhicsgo  &  N.  W.  R  Co.,  xvi 
171. 

Where  cause  of  action  was  failure  to  furnish  cars  to  transport  stock  and  fail- 
ure to  transport  them  expeditiously,  the  allegations  of  complaint  were  hM  suffl- 
dentlv  definite  except  that  the  damages  caused  by  eadi  sepuate  negligent  ad 
complained  of  were  not  stated.  Richardson  e.  Chicago  Ss  N.  W.  R  Co.,  nd.  1712. 

Other  Ma^tebs. 

Party  who  transmits  money  to  owner  may  recover  for  loss  thereof.  Snider  a. 
Adams  Express  Co.,  xvL  261. 

In  an  action  for  delay  in  transporting  gOKods,  part  of  which  occurred  more  tfaaa 
six  vears  before  suU  brought  and  part  within  that  time,  plaintiff  may  recover 
for  latter  part  of  delay.    J^nes  9.  Grand  Trunk  R  Co.,  xvl  266. 

Agent  of  common  carrier  is  bound  to  use  reasonable  diligence  in  ezaminii^ 
unclaimed  parcels  so  as  to  discover  their  contents,  but  he  cannot  break  ttiem 
open.  In  advertising  them  for  sale  he  must  nve  full  description.  Sale  in  this 
case  held  void  for  failure  to  observe  above  nues.  Nathan  Broa.  «.  SOiivers,  zvL 
276. 

CATCU. 

See  Ahdcalb;  Cabbibbb;  Fbhoib.. 

CITAWOIKY. 

See  EqiTrnr;  Injuhchcoi. 

OSAVGB  07  TBVTJl. 

8eeyxEru& 

GHABTIB. 

When  it  j^vea  to  railroad  company  a  right  to  collect  reasonable  tolls  amoimti 
to  a  contract  which  State  cannot  break.  Wells,  Ftego  4s  Co.  v.  Oregon  R  A 
N.  Co.,  xvL  71. 
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Usual  baggage  cheek  is  mere  voucher  or  tokea  and  not  a  contract  of  carriage. 
Isaacson  «.  JN.  T.  Central  &  H.  R.  R  Co.,  zvi.  188. 

OOMMXSnoV. 

The  Tennessee  law  proyiding  for  a  railroad  commission  to  prevent  nnjnst  die- 
eriminatioDS  and  extortionate  freight  charges  held  invalid  .as  too  vague,  dis- 
eriminating  unfairly  agaiust  railmad  companies,  and  as  an  attempt  to  regulate 
inter-State  commerce.    Louisville  &  N.  RCo.  «.  Railroad  Comm.,  xvi/1. 

OOXXOV  CABBIEB8. 

See  OABBisRa. 

oonocTive  uHsa 

See  Bill  of  Lading;  Cahrtbiw. 

Tennessee  law  providing  for  railroad  commission  to  nrevent  unjust  discrimi- 
nations and  overcharges  in  freight  hM  invalid  as  appliea  to  connecting  lines  run- 
nine  out  of  the  State,  as  an  attempt  to  regulate  inter-State  commerce.  Louisville 
4s  N.  R  Co.  9.  Railroad  Comm.,  zvi.  1. 

State  act  fixing  maximum  rates  for  transportation  of  freight  and  passengers 
is  unconstitutional  as  regulation  of  inter-State  commerce  so  far  as  it  relates  to 
diipments  on  inter  State  lines.    Kaeiser  v.  Ulinois  Central  R.  Co.,  xvi.  40. 

Where  bv  terms  of  contract  of  afh^ightment  liability  of  company  is  limited 
to  its  own  line  wholly  within  State,  statute  prohibiting  freight  charges  beyond 
a  sum  certain  is  constitutionally  applicable.  Heiserman  v,  Burlington,  C.  R 
AN.  R.  Co.,  xvi.  46. 

Constitutional  provision  prohibiting  discrimination  in  charges  or  transporta- 
tion facilities  not  construed  to  require  a  company  which  has  made  business  con- 
nection with  another  line  at  a  certain  point  to  extend  same  facilities  to  another 
livsJ  line  connecting  with  it  at  another  point.  Atchison,  T.  &  S.  F.  R.  Co.  «. 
Denver  A  N.  O.  R.  Co.,  xvi.  57. 

Constitutional  provision  that  every  railroad  shall  have  right  to  connect  with 
another,  only  confers  right  to  connectphysiadly  and  not  to  connect  business 
with  business.    Atchison,  T.  &  S.  F.  R.  Co.  «  Uenver  &  N.  O.  R.  Co.,  xvi.  57. 

Company  is  not  bound  to  carry  beyond  its  own  line.  If  it  chooses  to  do  so,  it 
may  make  choice  of  its  agents  for  that  purpose.  Atchison,  T.  &  S.  F.  R  Co. «. 
Denver  &  K.  O.  R  Co.,  xvi.  67. 

Company  is  not  bound  to  construct  or  maintain  stations  at  points  where  other 
line  hitersects.    Atchison,  T.  &  8.  F.  R.  Co.  v.  Denver  A  N.  O.  R.  Co.,  xvi.  67. 

Constitutional  prohibition  against  discrimination  in  rates  is  not  violated 
by  refusing  to  give  to  one  connecting  road  the  same  arrangements  as  to 
through  rates  given  to  another,  unless  the  conditions  of  service  are  substantially 
alike.    Atchison,  T.  &  S.  F.  R.  Co.  v.  Denver  <&  N.  O.  R.  Co.,  xvi.  67. 

Court  will  take  Judicial  notice  of  system  of  checking  baggage  over  connecting 
lines.    Isaacson  v,  N.  T.  Central  &  H.  R  R.  Co.,  xvi.  188. 

When  baggage  master  checked  trunks  over  wrong  system  of  connecting  lines 
and  loss  occurred  bevond  the  companVs  line,  it  was  held  liable.  Wnether 
plaintiff  was  guilty  of  contributory  negligence  in  failing  to  detect  error  from 
check  in  his  possession  was  for  Jury.  &aacson  «.  N.  x.  Central  &  H.  R  R. 
Co.,  xvi.  188. 

A  railroad  comDany  is  not  a  common  carrier  bevond  its  own  line.  It  mar 
therefore  in  Soutn  Carolina  limit  its  liability  as  1%  such  transportation  as  it 
pleases  by  provisions  in  the  bill  of  lading.  Piedmont  M'f 'g  Co.  v.  Columbia  & 
O.  R  Co.,  xvi.  194. 

Carrier  giving  through  check  without  limiting  its  liability  is  responsible  for 
safe  carriage  of  oaggage  beyond  its  own  line  to  destination.  Compromise  with 
other  lines  does  not  alter  its  liability.  Louisville  &  K.  R.  Co.  «.  Weaver,  xvL 
818. 

Company  may  contract  against  extra  terminal  liability.    Contract  in 

16  A.  A  S.  a  Cas.— 44 
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b«id  c«>  be  cMMiiy  to  ikaft  effect.    Bog  d  aL  «l  AipMf  T.  A  B.  F.  R.  Go., 


A^memec:  *>(rv^n  cooaeciui^  cwrien  wm  to  tiuougk  fieightik  eM^  tieug 
by  KemH  of  bti  of  i^dia^  leippMbte  onij  for  kis  own  aet>  or  oaumkMm,  does 
Boc  coosciniie  ihem  partnen  an<i  iLibie   for  cttck  other's  acH  or  ^«>i«Mn— 
Dein^ng  v.  Xorfc  Jl  Jt  W.  R  R  Co.,  ni.  8SL 

Wben  by  cerm^  •>f  bill  of  lading  cofnnuij  vae  ^if,Mpt  from  llabilirr  for  k» 
bj  ftr«  or  'brj:cd  ::s  cwq  line,  i^  d«:liT«scd  goods  at  rtrainhnat  woaif,  and 
wni>  in  ^t'  Pi^  ;kwuu::g  cransportatioa  nme  were  boned.  fMrf,  ocanpanj 
not  li&bfte.  ~  Demmg  ».  Norfolk  A  W.  R  Co.,  xri.  ''^^ 


Partj  in  street  car  who  is  faiiiiar  with  prMtioe,  leceifing  bf  ***'**^-  of 

entitled  u>  ride  thereon  m  the 


cocdoctor  wTTcg  mnsfer  chcdt,  k  not  entitled  ioride  thereon  m  the  oonnectmg 
street  car.    Bni^abaw  r.  South  Boston  R  Ca,  xri  S86l 


Wixere  ci  nipanie^  <-^f  different  States  mnaotklatff  ao  as  to  form  coDtumooi 
line,  one  Si.U£  c^uizoc  pass  law  regulating  rates  of  frai^t  and  prohibitmg ^B^ 
cnminaiKMi.     LouisTilie  A  X.  R  Co.  v.  lUilroad  Cooun..  ztL  1. 

H  jider  of  bends  converuble  into  stock  cannot  bj  consolidation  be  depdiBd  of 
right  to  conrert  them  ooiess  after  notioe  and  fair  opportunity  he  has  dectad  not 
toexercis^  his  option.     Rosenkrans  «.  Lafayette,  R  &  If.  R  R  Co.,  zri.  4SL 

C'Mnpanies  chartoed  under  Isws  of  diffeient  States  and  consolidated  under 
laws  of  both  are  separate  in  that  each  State  retains  control  OTer  diarter  granted 
bj  it  but  identical  in  that  the  corporations  may  remaent  eac^  other  in  soitB  b? 
or  ag^iinst  eiiherof  them.    Nashua  &  L.  R  06.  a.  Boston  A  L.  R  Col,  xtL  481 

Suit  by  State  against  one  of  its  corporatioaa  for  relinquishing  powers  to  sn- 
other  corporatioaTwith  which  it  has  b^n  consolidated  under  law  of  U.  8.  is  soit 
anting  under  U.  S.  laws  and  may  be  moTed  to  U.  &  court.  Ames  a.  Kansss 
ex  rei..  xri.  522^ 

When  corporations  ha^e  been  consolidated  Inr  law,  eouit  cannol  tenninala 
exi;»ieiioe  of  consohdaied  company  on  ground  of  naod  or  defect  in  coasolidatioB 
proc^eedinga«    Terhune  a.  Midland  R  R  of  N.  J.,  Xft  065l 

ocnranrnnovAL  law. 

The  TennesKe  law  proriding  for  a  imilroad  commiwdon  to  prevent  unjust  dia- 
crimlnatioo  and  overcharges  in  freight  AM  invalid  as  too  vague,  aa  discriminat- 
ing unfairlT  against  raii roads,  and  as  a  regulation  of  inter-8tate  commeroe. 
LouisTiJie  i;  N.  R  Co.  a.  Railroad  Comm.,  xvi.  1. 

State  act  fixing  maximum  charges  for  transportatioii  of  frei^t  and  passen- 
gers is  unconstitutional  as  regulauon  of  inter-8Ute  commeroe  ao  far  aa  It  rdates 
to  shipments  over  inter-Sute^  lines.     Kaeiser  «.  Dlinoia  Central  R  Co.,  xvi  40. 

Where  by  terms  of  contract  of  affreightment  liability  of  company  Is  limited 
to  its  own  fine  within  State,  statute  prohibiting  frei^t  charges  above  a  certain 
sum  is  constitutionally  applicable.  Heiaerman  a.  Burlington,  C.  R  &  N.  R 
Co.,  xvi  4t. 

Constitutional  provision  prohibiting  discrimination  in  charges  or  transpor- 
tation  facilities  not  construed  to  require  a  company  which  has  made  business 
connection  with  another  line  at  a  certain  point,  to  extend  same  facilities  to  an- 
other rival  line  connecting  with  it  at  another  point  Atchison,  T.  &  &  F.  R  Co. 
a.  Denver  &  N.  O.  R  Co.,  xri.  57. 

Constitutional  provisioiuthat  ever^  railroad  shall  have  ri^t  to  inieiaect,  con- 
nect with  or  crora  another,  gives  right  to  mechanical  union  onlv  and  not  the 
right  to  connect  business  wiUi  business.  Atchison,  T.  A  &  F.  R  Co.  ai  Den- 
ver A  N.  O.  R  Co.,  xvi.  57. 

Constitutional  prohibition  against  discrimination  in  rates  la  not  violated  by 
refusing  to  ^ve  one  connecting  road  the  same  arrangementa  as  to  throng  rates 
which  are  mven  to  another,  unless  the  conditions  of  service  are  aubatantiaUy 
alike.    Atchison,  T.  <fe.  a  F.  R  Co.  o.  Denver  A  N.  O.  R  Co.,  xvi  87. 
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Act  appxx>ving  change  of  corporate  name  DOt  obmozious  as  private  charter  or 
grant  of  epedaT priTiteges.    Wells,  Fargo  &  Co.  v,  Oregon  R  &  N.  Co.,  zvL 

The  court  declines  to  decide  that  Congress  may  not  confer  on  inferior  courts 
Jurisdiction  in  cases  where  by  constitution  Supreme  Court  of  U.  S.  has  original 
Jurisdiction.    Ames  «.  Kansas  ex  rel.,  xyI.  62d. 

Corporation  will  not  be  ousted  of  franchises  because  original  act  of  incorpo- 
ration does  not  appear  to  have  been  passed  by  constitutional  majority,  when 
there  lias  been  great  lapse  of  time  and  confirmatory  legislation.  Attomey-Genl 
V.  Joy,  zvi.  048. 

An  act  enabling  company  incorporated  under  special  act  to  chan^  name  and 
extend  road  is  not  obnoxious  as  an  act  renewing  or  extending  special  act  of  in- 
corporation.   Attorney-Gkneral «.  Joy,  xri.  648. 

Act  will  not  be  declared  invflJid  after  lapse  of  thirty  yean  because  title  em- 
braces two  objects.    Attorney-General  «.  Joy,  xvi.  648. 

Act  enabling  creditors  to  enforce  their  demands  by  sale  and  transfer  of  fran- 
chises is  not  obnoxious  because  it  creates  new  corporations  with  old  chartered 
powers.    Attomey-Ckneral  v.  Jo}r,  xvi.  648. 

When  at  time  municipal  subscription  is  made,  tax  to  pay  same  is  collected  bv 
same  officer  who  collects  State  ana  counW  tax,  which  officer  eives  one  bond, 
8ubse<;^uent  act  authorizing  appointment  of  special  officer  to  collect  taxes  to  pay 
municipal  subscriptions  with  separate  bond  is  invalid  as  impairing  the  obliga- 
tion of  a  contract.    Edwards  v.  Williamson,  xvi.  668. 

OOVSTBirOTIOV. 

See  QoziTBACT;  CoirrRACTOB. 

Bonds  issued  on  account  of  construction  contract  held  valid  to  extent  of  bene- 
fit received  by  construction,  though  contract  is  tainted  by  fraud  because  officers 
are  interested  parties.    Thomas  e.  Brown vUle,  etc.,  R  Co.,  xvi.  667. 

Stockholders  alone  have  equity  to  restrain  suit  on  illegal  construction  contract 
in  which  officers  are  interested.    Union  Pac.  R  Co.  «.  Credit  Mobilier,  xvi.  570. 

Granting  of  construction  contract  to  company  in  which  officers  were  inter- 
ested held,  not  to  be  a  fraud  where  stockholders  of  railroad  company  had  op- 
portunity to  become  members  of  construction  company.  Union  Fac.  R  Co.  «. 
Credit  Mobilier,  xvi.  670. 

Parties  contractins  to  build  road  cannot  recover  for  rise  in  price  of  rails  dur- 
ing delay  occasionea  by  railroad  company  in  procuring  right  of  way.  Phelps 
&  Co.  «.  George's  Creek  &  C.  R  Co.,  xvi.  600. 

Bepresentations  of  president  as  to  capacity  of  chief  engineer  of  company  made 
to  other  contractors  but  not  communicated  to  Uiose  agreeing  to  build  road  are 
inadmissible  when  offered  by  the  latter.  Phelps  A  Co.  e.  (Urge's  Creek  &  C. 
R  Co.,  xvi.  600. 

President  and  chief  engineer  may  testify  that  their  representations  and  esti- 
mates in  entering  into  construction  contract  were  made  in  good  faith.  Phelps  A 
Co.  e.  George's  Creek  &  C.  R  Co.,  xvi.  600. 

Letter  was  admissible  in  evidence  under  circumstances  to  show  position  of 
parties.  Beceipt  of  same  might  be  inferred  from  subsequent  conduct  and  rela- 
tion of  parties.    Phelps  A  Co.  e.  George's  Creek  &  C.  B.  R  Co.,  xvi.  600. 

Contractor  agreed  that  material  furnished  byhim  should  become  property  of 
company  as  soon  as  estimated  by  engineer.  He  sublet  lob  of  fenang.  Con- 
tractor was  paid  85  per  cent  on  monthly  estimates.  Sulvcontractor  furnished 
timber  but  aid  not  do  work  in  time  specified  and  company  took  possession  of 
timber.  Contractor  had  before  this  surrendered  contract.  EM,  that  sub-con- 
tractor might  recover  from  company  in  assumpsit.  Sherwood  et  al.  «.  Saginaw, 
T.  &  H.  B.  B.  Co.,  xvi.  605. 

Party  undertook  to  build  road  in  time  specified  in  certain  manner  and  at  fixed 
price  and  undertook  to  begin  work  when  notified  by  railroad  company.  Com- 
pany without  giving  notice  afterwards  awarded  contract  to  other  party.    EM, 
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that  it  Uiul  YirtuHlly  contracted  with  first  party  for  oonstmction  and  had  heen 
guilty  of  breach  of  contracL  New  England  Iron  Co.  v.  Gilbert  Elevated  R  Ca, 
xvi.  600. 

In  body  of  construction  contract  specifications  were  referred  to  as  annexed 
Held,  \haX  annexation  of  specifications  was  not  condition  on  which  validity  of 
contract  depended,  and  that  original  specifications  annexed  were  constructively 
part  of  contract.    New  Englana  Iron  Co.  e.  Gilbert  Elevated  R.  Co.,  xvi.  609. 

Insolvency  of  party  contracting  to  construct  railroad  does  not  exempt  railroad 
company  from  liability  on  contract.  Same  passes  to  assignees  for  benefit  of 
creditors.    New  England  Iron  Co.  e.  Gilbert  Elevated  R  Co.,  xvi.  609. 

When  party  fails  to  complete  construction  contract  because  railroad  company 
abandons  construction  and  notifies  him  to  SEtop,  company  cannot  recover  dam- 
ages  for  failure  to  perform  the  contract  within  time  stipulated,  there  beiuf  no 
complaint  made  on  this  ground.  Hutchinson  et  al.  e.  New  Sharon,  C.  V.  &  E 
R  Co..  xvL  617. 

Contract  oonsUiied  to  mean  that  wherever  a  cut  or  fill  exceeded  four  feet  la 
length,  whole  of  that  part  should  be  estimated  at  sixteen  or  seventeen  cents  per 
vara  from  natural  surface  up  or  down,  and  that  the  part  of  same  cut  less  than 
four  feet  should  be  estimated  at  twelve  cents  per  yard.  Hutchinson  et  aL  «.  New 
Sharon,  C.  V.  &  E.  R  Co.,  xvi.  617. 

Contract  will  not  be  reformed  when  preponderance  of  evidence  is  with  party 
contesting  reformation.  Hutchinson  et  al.  e.  New  Sharon,  C.  Y.  dk  E.  R  Oo.» 
XVL  617. 

0OVT&AOT. 

See  Bill  of  Ladino;  CoNBTBUCtioN;  Cortractob;  Illegal  Cohtbact;  Pooir 

mo  CoMTBACT;  Rbsgissiok;  Ultba  Yibe& 

A  agreed  to  construct  stock-yanls  and  railroad  company  agreed  to  aend  all 
«tQck  transported  by  it  to  those  yards,  unless  otherwise  ordered,  and  to  give  A 
loading  of  all  live-stock  in  citv.  The  company  havinff  taken  cattle  to  and  from 
other  yards  not  specially  ordered  there,  nM,  that  it  nad  broken  its  contract, 
and  that  number  of  car-loads  taken  from  other  yards  was  admissible  to  measoie 
damages.    Terre  Haute  &  I.  R  Co.  «.  Struble,  xvi.  597. 

Parties  contracting  to  build  road  cannot  recover  for  rise  in  price  of  rails  dur- 
ing delay  occasioned  by  railroad  company  in  procuring  right  of  way.  Phelps 
&  Co.  e.  Georg;e's  Creek  &  C.  R  Co.,  xvi.  600. 

Contract  recited  that  parties  had  caused  their  corjiorate  seals  to  be  fixed  and 
fheir  corporate  names  "thereto  subscribed  respectively  by  proper  officers.'* 
Seals  were  annexed  and  contract  signed  by  president  of  one  company  and  direc- 
tor of  another.  Evidence  tended  to  show  that  seal  was  affixed  by  proper  au- 
thority. Held,  that  there  was  sufficient  to  make  contract  prinui  facie  bmding. 
New  England  Iron  Co.  e.  Gilbert  Elevated  R  Co.,  xvi.  609. 

Party  undertook  to  build  road  in  specified  manner  and  at  fixed  price  as  soon 
as  officer  of  railroad  company  should  notify  it  that  capital  stock  was  subscribed 
and  thirty  per  cent  paid  in.  Afterwards  without  giving  notice,  contract  was 
awarded  to  another  party.  HM,  that  contract  haa  virtually  been  awarded  to 
first  party  and  that  railroad  company  had  broken  contract.  New  England  Iron 
Co.  e.  Gilbert  Elevated  R  Co.,  xvi.  609. 

In  body  of  construction  contract  specifications  were  referred  to  as  annexed. 
Edd,  that  annexation  of  specifications  was  not  a  condition  on  which  validity  of 
contract  depended  and  that  original  specifications  not  annexed  were  constroo- . 
tively  part  of  contract.    New  Imgland  iron  Co.  e.  Gilbert  Elevated  R.  Co.,  xvi 
609. 

Insolvency  of  party  contracting  to  construct  railroad  does  not  exempt  railroad 
company  from  liabifity  on  contract.  Same  passes  to  assignees  for  benefit  of 
creditors.    New  England  Iron  Co.  e.  Gilbert  Elevated  R  Co.,  xvi.  609. 

Contract  can  only  be  rescinded  by  acta  or  assent  of  both  parties.  It  is  not 
rescinded  by  insolvency  of  one  of  them.  New  Enghind  Iron  Co.  e.  Gilbert  Sle- 
Tated  R  Co.,  xvi.  609. 
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FiliDg  by  corporation  of  certificate  that  it  ie  Dominal  organizatioii  only  for 
liqaidation  and  is  wholly  insolvent,  is  not  oonclusiye  upon  it  as  to  question 
whether  it  can  perform  its  contracts.  New  £ngland  Iron  Co.  e.  Gilbert  Ele- 
vated R  Co.,  tA,  609. 

Will  not  be  reformed,  when  prepondence  of  eyidence  is  with  party  contesting 
reformation.    Hutchinson  e.  New  Sharon,  C.  Y.  A  K  R.  Co.,  xvi.  617. 

eOVT&ACTOBfl. 

See  CoNSTBucnoN;  Contract. 

Parties  contractinff  to  build  road  cannot  recover  for  rise  in  price  of  rails  dur- 
ing delay  occasionea  by  railroad  company  in  procuring  right  of  way.  Phelps 
A  Co.  e.  George's  Creek  &  C.  R  Co.,  xvi.  600. 

Cannot  offer  in  evidence  representations  of  president  as  to  capacity  of  com- 
pany's chief  ennneer  not  miule  nor  communicated  to  them.  Aielps  &  Co.  e. 
George's  Creek  &  C.  R  Co.,  xvi.  600. 

Contractor  agreed  tliat  material  furnished  by  him  should  become  property  of 
company  as  soon  as  estimated  by  engineer.  He  then  sublet  Job  of  fencing. 
Contractor  was  paid  86  per  cent  on  monthly  estimates.  8u1>contractor  fur- 
nished timber  but  did  not  do  work  in  time  specified  and  company  took  posses- 
sion of  timber.  Contractor  had  before  this  surrendered  contract  HM,  tiiat 
sub-contractor  could  recover  from  company  in  assumpsit.  Sherwood  et  al.  e. 
Sa^naw,  T.  &  H.  R  R  Co.,  xvi.  606. 

Has  no  lien  in  absence  of  contract  on  subscription  to  stock  which  company 
has  agreed  with  subscriber  to  apply  to  construction  of  particular  part  of  road 
where  contractor  is  at  work.    Myer  &  Hay  9.  Dupont  et  al.,  xvi.  621. 

There  is  not  any  trust  for  such  contractor  except  as  to  amount  of  such  sub- 
scription remidning  in  hands  of  company  after  construction  of  the  part  of  the 
road  to  which  subsciiption  was  to  be  applied.  Myer  &  Hay  e.  Dupont  et  al., 
631. 


OOVTBIBirTOBT  HSGIIGEVGB. 

See  NsQLiGEHGB  (CoirrBiBxnx>BT). 

oovTssnov. 

Delivery  of  wheat  by  carrier  to  consignee  contrary  to  directions,  without  first 
xecriving  the  whole  purchase  money,  amounts  to  conversion.  It  may  be  shown 
in  mi'if^tion  of  damages  that  consignee  afterwards  paid  for  wheat  in  full. 
Jelletts  V.  St.  Paul,  M.  &  M.  R.  Co.,  xvi.  246. 

Admixture  of  grain  in  elevator  with  other  grain  of  like  quality  does  not 
amount  to  a  conversion.    Arthur  e.  Chicago,  R  I.  &  P.  R  Co.,  xvi.  288. 

ocnnrxTAVCB. 

Preferred  stockholder  filing  bill  to  have  portion  of  rental  on  lease  of  road 
applied  as  dividend  on  preferred  stock,  hM,  bound  to  show  firat  that  a  certain 
conveyance  was  void  which  he  was  held  estopped  to  do  because  of  adjudication 
on  point  in  former  suit  to  which  he  was  a  party.  Emerson  e.  New  York  &  N. 
B.  K.  R  Co.,  xvL  404. 

COBPOEATIOV. 

See  Cbabteb;  Foveiqjx  CoBPonATioH. 

Public  nature  of  raUroad  corporations  dwelt  upon  and  legislativepower  over 
Ihem  considered.    Louisville  A  N.  R  Co.  e.  Railroad  Comm.,  xvi.  1. 

Final  action  of  stockholders  in  chanring  corporate  name  must  be  taken  to  hare 
been  in  pursuance  of  order  of  board  of  oirectorB.  Such  order  is  at  any  rate  im- 
oaalerial.    Wells,  Fargo  A  Co.  t.  Oregon  R  &  N.  Co.,  xvi  71. 

Act  approving  change  of  corporate  name  not  obnoxious  as  private  charter 
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nor  as  oonferring  special  privil^geB.  Wells,  Fargo  A  Ck>. «.  Oregon  RAN.  Co., 
xvi.  71. 

Description  of  party  defendant  as  Mo.  Pac.  Ry.  Co.,  giving  name  of  president, 
does  not  raise  presumption  of  incorporation  and  is  insufficient.  Mo.  Pac  Ry. 
Co.  «.  Douglass  &  Sods,  xyL  98. 

Company  whose  purpose  is  as  stated  in  articles  of  incorporation  to  build 
nnion  depot  and  build  and  mainUun  roads  to  said  depot  to  accommodate  differ- 
ent companies  will  not  be  considered  a  regular  railroad  company.  People  ex 
rel.  9,  Cneeseman  et  al.,  xri.  400. 

When  statute  provides  that  corporation  shall  not  exist  more  than  twenty  years 
and  articles  of  incorporation  provide  for  fifty  years*  existence,  corporation  may 
exist  for  twenty  years.    People  ex  rel.  v.  Cheeseman  et  al. ,  xvi.  400. 

Is  necessary  party  to  bill  to  enforce  Judgment  against  it  by  compelling  contri- 
bution from  stockholders.  Walser  et  al.  «.  Memphis,  C.  &  N.  W.  R.  &>.,  xvi 
449. 

Company  may.  be  sued  by  name  without  averring  corporate  character.  If  this 
is  denied  the  objection  diould  be  set  up  by  answer.  Study  «.  Richmond  Ss  D. 
R  Co.,  xvi.  645. 

iFilinff  by  it  of  certificate  that  it  is  nominal  organization  only  for  liquida- 
tion, being  wholly  insolvent,  is  not  conclusive  upon  it  as  to  question  wheuer  it 
can  perform  its  contracts,  x^ew  England  Iron  Co.  «.  Gilbert  Elevated  R,  Co., 
xvi.  009. 

COSTS. 

When  several  def endents  demur  separately  in  equity,  appearing  by  one  solicitor 
and  counsel,  but  one  bill  of  costs  will  be  allowea,  but  this  will  embrace  special 
costs  in  each  demurrer.    Terhune  «.  Midland  R  R  Co.  of  N.  J.,  xvi.  606. 

« 

osmnr  AL  LAW. 

Law  making  agent  guilty  of  misdemeanor  in  exacting  exoesaive  freight 
charges  does  not  take  away  common-law  right  to  recover  bai^  money  paia  in 
excess  of  reasonable  compensation.  Protest  prior  to  payment  need  not  be 
shown.    Heiserman  v.  Burlington,  C.  R  &  N.  R  Co.,  xvi.  46. 

OBOssnro. 

Person  injured  at  station  while  crossing  track  as  public  commonly  did,  b¥ 
train  run  contraiy  to  rules  of  company  of  Which  party  was  cognizant,  hM^ 
guilty  of  contributory  negligence  in  lailing  to  look  out.  Wheelwright  v,  Boston 
A  Albany  R  Co.,  xvi.  816. 

CUSTOX. 

Custom  cannot  chanee  or  modify  provisions  of  statute  to  effect  that  railroad 
company  shall  not  be  liable  as  a  carrier  for  goods  left  on  its  platform  for  trans- 
portation until  it  gives  a  bill  of  lading.  Mo.  Pac  Ry.  Co.  v.  Douglass  &  Sons, 
xvi.  98. 

BAXAGS8. 

When  horses  are  insured  by  carrier  while  in  transit,  dama^  may  be  meas- 
ured by  proof  of  their  value  in  market  of  neighboring  State.  Evidence  of  their 
depreciation  in  value  at  point  of  destination  is  not  IndiBpensable.  Louisville  & 
N.  R.  Co.  9.  Mason,  xvi.  241. 

Where  person  is  disabled  by  injury  for  several  weeks,  verdict  of  $400  is  not 
excessive.    Enowlton  v.  Milwaukee  City  R  Co.,  xvi.  880. 

Elements  of  damage  in  action  by  passenger  against  railroad  company  to  re- 
cover for  assault  by  servants.  Character  oij)assengeT  cannot  be  considered  in 
estimating  damages.    International  &  Gtt,  Northern  R  Co.  v.  Kentle,  xvL  887. 
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When  jury  in  special  findings  retam  that  actual  damage  done  to  passenger 
from  sudden  starting  of  train  is  $800,  a  general  verdict  of  fvOO  will  be  set  aside* 
if  plaintifl  is  not  entitled  to  exemplary  (Uimages.  Atchison,  T.  &  S.  F.  R  Co. 
9.  Harvey,  xvi.  852. 

When  passenger  is  expelled  for  non-payment  of  fare  before  he  has  time  to 
borrow  amount  from  fellow-passeuger,  he  cannot  recover  exemplary  damages 
where  there  was  no  malice  on  conductor's  part  iu  ejecting  him.  Curl  v,  Chicago, 
R  L  &  P.  R  Co.,  xvL  879. 

When  railroad  company  had  broken  its  contract  in  failing  to  transport  cattle 
to  and  h'om  the  plaintiff's  stock-yards,  evidence  of  number  of  car-loads  taken  to 
and  from  other  yards  was  admissible  to  fix  the  damages.  Terre  Haute  &  O.  R 
Co.  V.  Struble,  xvi.  607. 

DEATH. 

Cause  of  action  for  death  arises  where  death  occurred  and  not  at  place  of  ap» 
pointment  of  administrator.  Lung  Chung,  Adm'r,  «.  Northern  Pac.  R  Co.. 
xvi.  548. 

BXBTOB  AVB  OSSDITOB. 

Where  all  property  of  jprivate  railroad  corporation  is  purchased  in  good  faith, 
same  is  not  subject  to  claims  of  creditors  of  corporation,  though  purchaser  had 
notice  of  existence  of  debts.    Branson  «.  Oregonian  R  Co.,  xvi.  617. 

BSOLABATIOVS. 

Of  superintendent  as  to  acceptance  or  non-acceptance  of  wood  by  him  on 
behalf  of  company  are  admissible  in  evidence.  Sacalaris  v.  Eureka  &  r.  R  Co., 
xvi.  680. 

Of  agent  made  subsequent  to  negotiations  culminating  in  contract  are  inad- 
missible as  to  alleged  nusrepresentations.  Phelps  &  Co.  v.  George's  Creek  &  0. 
R  Co.,  xvL  600. 

BZBD8. 

See  CoHTETANoa. 

BIBBOTOU. 

Sbb  Officbbs. 

BnCBIMUIATIOB. 

May  be  restrained  by  appropriate  penalties,  but  law  must  be  confined  in  its 
operation  to  railroads  wholly  within  State.  Louisville  <&  N.  R.  Co.  v.  Railroad 
Comm.,  xvi.  1. 

Law  preventing  discrimination  as  applied  to  railroads  out  of  State  is  void  as 
reflation  of  inter-State  commerce.    Louisville  &  N.  R.  Co.  v.  Railroad  Comm., 

XVI.  1. 

Constitutional  provision  prohibiting  discrimiDation  in  charges  or  transporta- 
tion facilities  not  construea  to  require  a  company  which  has  made  a  business 
connection  with  another  line  to  extend  same  facilities  to  a  rival  line  connecting 
with  it  at  a  different  point.  Atchison,  T.  &  8.  F.  R  Co.  v.  Denver  &  N.  O.  R 
Co.,  xvi.  67. 

Constitutional  prohibition  against  discrimination  is  not  violated  by  refusing 
to  give  to  one  connecting  road  same  arrangement  as  to  through  rates  given  to 
another,  unless  conditions  of  service  are  substantially  alike.  Atchison,  T.  &  S. 
'  P.  R  Co.  c.  Denver  &  N.  O.  R  Co.,  xvi.  57. 

Railroad  company  must  afford  same  facilities  to  one  express  compfiny  as  to 
another  at  same  rate,  and  must  use  reasonable  diligence  to  see  that  one  com- 
pany is  not  obtaining  lower  rates  than  the  other.  Wells»  Fargo  &  Co.  v.  Oregon 
RAN.  Co..  xvi.  87. 

Ferriage  on  railway  ferry  if  furnished  to  one  express  company  must  be  fur- 
nished to  another.    Wells,  Fargo  &  Co.  v.  Oregon  R  &  N.  Co.,  xvi.  87. 
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SlflOUMb 

Preferred  etockholder  ii  not  a  creditor  and  ia  onlj  enftilled  to  dhldends  oat  of 
net  earnings.  When,  howeTer,  scrip  certificatea  are  ifleoed  aa  dividenda  coo- 
▼ertible  into  bonds  and  moat  of  them  are  reoogniaed,  holder  may  aoe  thereon, 
though  debts  were  notpaid  and  net  earnings  at  time  of  issue  were  insufficient  to 
pay  scrip  dividend.    Cnaffee  e.  Rutland  R.  R  Co.,  zri  406. 

VBci  thft  plaintiil  was  stockholder  did  not  make  him  par^  to  act  of  issuinff 
certificates  of  scrip  so  as  to  prevent  his  recovery  thereon.  Chaffee  sl  BuUand 
R  R  Co..  xvi.  408. 

MimnOV  07  CAVASA. 

See  Cahasa. 

See  iHJtnTcnoH;  Rbtobmatioh;  Qrauiwiv  VmBroaauoHM, 

Where  plaintiff  has  remedy  at  law,  bill  in  equity  will  not  lie  against  aevcal 
defendants  simply  because  plaintiff  would  be  obliged  at  law  to  sue  each  for  a 
proportional  part  of  the  amount  due  to  him.    Scott  e.  Erie  R  Go.,  xvL  5L 

Exceptions  to  bill  for  impertinence  not  allowed  unless  it  is  clear  matteia  ex- 
cepted to  cannot  be  essential  to  case.  Recent  adjudications  of  courts  and  facts 
of  which  courts  take  Judicial  notice  may  sometimes  be  properly  averred  in  bill. 
Wells,  Fargo  &  Co.  v.  Oregon  R.  &  N.  Co.,  xvi.  71. 

Obiectiou  to  bill  that  it  is  not  brought  in  good  faith  but  coUusively,  goes  to 
jurisdiction  of  court  and  should  be  raised  by  plea  in  abatement  and  not  by 
answer.    Dinsmore  e.  N.  J.  Central  R  Co.,  xvL  450. 

Bill  to  restrain  corporation  from  employing  assets  in  excess  of  corporate 
powers  held,  instifflcient  on  demurrtf  as  too  vague.  Leo  sl  Union  Fsc  R  Coi, 
xvi.  450. 

When  one  of  several  defendants  has  filed  cross  bill  and  interlocntory  decree 
is  entered  to  protect  his  rights,  complainant  cannot  dismiss  his  bill  and  demive 
party  filing  cross  bill  of  benefit  of  decree.  Chicago  &  Alton  R  Co.  «.  Unioa 
Rolling  Mm  Co..  xvi.  026. 

When  one  defendant  pleads  to  jurisdiction  and  another  answers  setting  up 
Independent  rights  and  no  notice  is  taken  of  former  plea  but  decree  is  entered 
to  protect  rights  set  up  in  answer,  complainant  cannot  have  his  bill  dismissed 
for  failure  to  reply  to  plea,  especially  when  appeal  has  been  taken  to  which 
defendant  filing  plea  is  not  a  puty.  Chicago  A  Alton  R  Co.  e.  Unimi  Rollins 
Mill  Co.,  xvi.  626. 

When  bill  is  filed  to  obtain  surrender  of  stocks  and  bonds  fraudulently  issued 
to  company  defendant,  ofiScers  of  latter  are  proper  parties  with  view  to  dia- 
oovery.     Terhune  v.  Midland  R  R  of  N.  J.,  xvi.  665. 

When  several  defendants  demur  separately,  appearing  by  one  solicitor  and 
counsel,  but  one  bill  of  costs  will  be  allowed,  but  this  will  embrace  apodal  cortB 
in  each  demurrer.    Terhune  e.  Midland  R  R  of  N.  J.,  xvL  6661. 

XBB0B8  AVB  APTIAUL 

See  APFBALa. 

X8T0PFEL. 

Under  circumstances  company  was  held  estopped  to  show  tiiat  two  deiimy 
orders  l)oth  issued  by  it  were  for  same  consignment  of  grain,  paity  having  made 
advances  on  both.    Coventry  &  Co.  e.  Great  Eastern  R  Co..  xvL  203. 

Preferred  stockholder  filing  bill  to  have  portion  of  rental  on  lease  of  road  ap. 
pUed  as  dividend  on  preferred  stock,  hM,  bound  to  show  first  that  a  certain 
convevance  of  the  rosd  was  void  which  he  was  held  estopped  to  do  because  of 
adjudication  on  point  in  former  suit  to  which  he  was  a  piuty.  Smeraon  v.  New 
York  &  K.  E.  R  R  Co.,  xvi.  404. 

When  company  issued  scrip  convertible  into  bonds  aa  dividend  on  prefened 
stock  and  recognisDed  most  of  scrip  by  exchanging  it  for  bonds,  compaiiy  is 
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BBTOTFEL—Chniiwued. 

estopped  to  refuse  to  recognke  certain  of  the  scrip  as  valid  on  nnoond  that  when 
it  was  issued  company  was  in  debt  and  net  earnings  were  insufficient  to  pay  for 
scrip.     Chaffee  «.  Rutland  R.  R  €k>.,  zvi.  408. 

•  Company  and  its  agents  entering  into  executed  pooling  contract  are  estopped 
to  deny  its  iralidity  in  suit  for  its  infraction.  Nacuiau  &  L.  R  Co.  «.  Boston  & 
L.  R.  Co.,  zvi.  488. 

When  company  leases  road  without  express  authority,  lessee  is  estopped  in 
action  for  rent  to  deny  vaiidity  of  lease.  Woodruff  v,  Erie  R.  Co.  et  al.,  xvi. 
SOI. 

Owner  of  personalty  is  not  estopped  to  set  up  his  right  thereto  as  affainst  pur- 
chaser from  ostensible  owner  when  such  purchaser  hm  knowledge  oi  true  stata 
of  title.    Bacalaris  v.  Eureka  &  R  R.  Co.,  xyL  680. 

BVlDJiJIOS. 

See  Bill  of  Ladiho;  Dbclasatiohb;  Ezfbbt. 

Declarations  made  in  private  by  shipper  of  goods  to  his  clerk  as  to  agreement 
by  him  with  express  companv  as  to  carriage  are  inadmissible  in  suit  against 
company  for  loss  of  goods.     Adams  Express  Co.  «.  Boskowitz,  xvL  102. 

In  suit  against  express  company  for  loss  of  goods,  clerk  of  defendant  may  be 
asked  whether  plaintiff  usually  put  weight  on  receipte,  to  contradict  a  state- 
ment to  that  effect  made  by  clerk  of  plaintiff.  Adams  Express  Co.  v.  Boskowitz, 
zvi.  102. 

Written  contract  as  to  carriage  of  live-stock  containing  conditions  limiting 
liability  is,  in  absence  of  fraud  or  mistake,  sole  evidence  of  agreement,  though 
signed  by  shipper  in  a  hurry  and  with  previous  verbal  understanding  as  to 
terms  of  shipment.    St.  L.,  E.  C.  &  N.  R.  Co.  «.  Cleary,  xvi.  123. 

When  bill  of  lading  contained  no  provision  for  rebates,  prior  parol  agreement 
to  pay  such  rebates  was  nOt  admissible  in  evidence.  Hopkins  v,  St.  Louis  &  S. 
P.  R  Ca.  xvi.  126. 

Evidence  is  competent  to  show  that  a  bill  of  lading  does  not  embody  true 
contract  of  transportation  and  that  same  lies  partly  in  parol.  Mobile  &  M.  R 
Go.  V.  Jurey,  xvi.  182. 

Letters  of  president  admitting  liability  of  company  for  lossof  jzoods  by  fire  are 
not  admissible  in  evidence  against  the  company,  riedmont  MTg  Co.  v,  Colum>- 
bia  &  S.  R.  Co..  xvi.  194. 

Party  may  testify  why  shelled  corn  is  of  less  value  than  ear  com  for  seed, 
though  he  states  reasons  usually  given  by  farmers.  Missouri  Pac.  R.  Co.  «. 
Kevin,  xvi.  262. 

Court  may  properly  refuse  to  permit  jury  to  witness  experiments  with  cars  on 
track  outside  of  court-room,  as  bearing  on  question  of  practicability  of  alleged 
eoUlsion.    Smith  v.  St.  Paul  City  R  Co.,  xvi.  810. 

In  action  again^st  sleeping-car  company  to  recover  for  watch  and  monev  stolen 
during  sleep  of  passenger,  evidence  that  another  passenger  was  robbed  the  same 
night  m  same  car  was  held  admissible  to  show  negligence.  Pullman  Palace  Car 
Co.  «.  Gardner,  xvi.  824. 

Preponderance  of  evidence  means  merelygreater  weight  of  evidence  and  not 
testimonj^  which  is  convincing.    Bryan  v,  Chicago,  R  1.  &  P.  R  Co.,  xvi.  885. 

When  injury  was  occasioned  by  washing  away  of  embankment,  evidence  that 
it  was  altered  in  reconstruction  is  admissible  to  show  defect  in  original  plan. 
B^f).  St.  Louis,  E.  C.  &  N.  R  Co.,  xvi.  842. 

Witness  who  saw  ladv  thrown  down  by  street-car  after  alighting  may  state  his 
opinion  as  to  whether  she  had  time  to  get  clear  of  car  before  it  moved  off.  Ward 
9.  Charleston  City  R  Co.,  xvi.  866. 

Stock  book  containing  party's  name  as  stockholder  may  go  in  evidence  in  suit 
for  call  to  show  that  he  was  a  subscriber.  Pittsburgh,  W.  &  E.  R  R.  Co.  e. 
A^egate  &  Son,  xvi.  440. 

jParol  evidence  is  admissible  to  show  that  agreement  duly  executed  but  never 
delivered  was  intended  to  be  a  mere  form  and  not  binding  on  parties.  Branson 
V.  Oregonian  R  Co.,  xvi  517. 
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Declanticmfl  of  superinteiidaiit  m  to  aooeptanoe  or  non-ftoceptanoe  ^  him  of 
wood  fumiahed  to  company  axe  admiBsfble  in  evidenoe.  Sacalaria  «.  Soreka  ft 
P.  R.  Co.,  ZTL  680. 

Station  agent  is  officer  examinable  under  Rev.  Stat,  of  Ontario,  di.  50,  sea 
166,  as  to  matters  in  question  in  action  brought  against  company.  Ramsay  «. 
Midland  Rv.  Co.,  xvi.  694. 

Dedaraoons  of  agent  made  after  conclusion  of  contract  are  inadmissible  as  to 
aliased  misrepresentations  in  negotiations.  Phelps  &  Co.  «.  George's  Credc  i 
G.  &  Co.,  jyi.  600. 

President  and  chief  engineer  may  testify  that  their  reprasentations  and  esti- 
mates in  enterinjE  into  construction  contract  were  made  bona  fide.  Rielps  & 
Co.  e.  Georc;e'8  Creek  &  C.  R  Co.,  rn.  600. 

Letter  held  admissible  in  evidence  under  circumstances  to  show  i>oeition  of 
parties.  Receipt  of  same  might  be  inferred  from  subsequent  conduct  and  rebi^ 
Oon  of  parties.    Phelps  &  Co.  «.  Qeoige's  Creek  &  C.  S.  R.  Ca,  xvi.  600. 

wxmupnL  nnesT  OHABess. 

See  Cabbibui:  DnaBDOHATiov. 
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See  KiBiiPrKMi. 


When  Judgment  was  obtained  by  passenger  against  railroad  for  personal  in- 
juries and  execution  was  levied  on  engine,  execution  will  not  be  enjoined  oa 
^[>plication  of  creditors  of  partnership  of  which  railroad  was  member  Where 
eauities  are  equal  and  it  does  not  api)ear  that  partnership  indebtedness  existed 
when  property  was  taken  in  execution.  Lamoille  V .  R  R  Co.  et  aL  e.  Bixbj 
A  M.  &  St.  J.  R  R  Co.,  xvL  474. 

Validity  of  sale  cannot  be  passed  upon  when  purchaser -is  not  a  party  to  pro- 
oeedincB.  LamoiUe  V.  R  R  Co.  et  aL  e.  Bixby  &M.  &  St  J.  R.  R  Co.,  xvi  474. 

Hela  to  be  properly  awarded  in  favor  of  mechanics'  lieiSclaimant  against  rail- 
load  company.    Chicago  &  Alton  R  Co.  e.  Union  Rolling  Mill  Co.,  xvi  686i 

BZICUTOBS. 

See  ADMnmTRATOBa  ahd  £xscutob8. 
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Exemption  laws  have  no  extra-territorial  force.  In  ffamishee  prooeedinn  it 
is  no  defence  that  debt  of  ganushee  to  defendant  is  by  laws  of  State  wherebotb 
reside  exempt  from  seizure  under  execution  process.  Burlington  &  M.  R  R 
Co.  e.  Thompson,  xvi  480. 


Expert  evidence  is  inadmissible  that' cattle-guard  was  neceasary  at  certain 
pcdnt    Amstein  e.  Gardner,  xvi.  68S. 

IZPBSaS  00MPAHIE8. 

Railroad  companies  are  bound  to  furnish  to  express  companies  all  usual  ex- 
press facilities.    Wells,  Fargo  &  Co.  e.  Oregon  R.  &  N.  Co.,  xvi.  71. 

Court  in  ordering  provisionally  railroad  company  to  furnish  express  facilities 
at  reasonable  rates  will  assume  that  rates  paid  m  the  past  were  reasonalde. 
Wells,  Fargo  &  Co.  v.  Oregon  R  &  N.  Co.,  xvi.  71. 

Railroad  must  afford  same  facilities  to  one  express  company  as  to  another  at 
the  same  rates,  and  must  usa  reasonable  diligence  to  see  that  one  company  is  not 
obtaining  rates  lower  than  the  other.  Wells,  Fargo  d;  Co.  e.  Oregon  RAN. 
Co.,  xvi.  87. 

Ferriage  on  railway  ferry,  if  not  express  facility,  if  furnished  to  one  ex« 
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press  company,  must  be  fumiahed  to  another.  Wella,  Faigo  ft  Oo.  e.  Oregon 
R  &  N.  Co.,  zvi.  87. 

Decree  ordering  railroad  company  to  cany  for  express  company  at  reasonable 
rates,  and  fixing  for  time  beine  maximum  reasonable  rates,  is  appealable.  8t. 
Louis,  L  Mt.  &  8.  By.  Co.  v.  Southern  Express  Co.,  xvi,  96. 

Party  transmitting  money  to  owner  may  recover  for  loss  thereof.  Snider  ik 
Adams  Express  Co.,  xri.  dol. 

8ae  PAflBBNCfflBa 


» 


See  Andcaia 

Manager  of  road  owned  by  commonwealth  may  be  sued  for  injoiy  caused  l^ 
defect  in  fence.    Amstein  v.  Gardner,  xvi.  685. 

Expert  evidence  is  not  admissible  that  cattle  guard  was  necessary  at  certain 
point.    Amstein  e.  Gardner,  xvi.  685. 

When  horse  escapes  through  negligence  of  owner  and  runs  a  long  way  and 
then  ^ts  on  track  at  unfenced  point  and  is  killed  at  a  point  still  further  on, 
question  of  contributory  n^Ugence  is  for  Jury.    Amstein  e.  Gardner,  zvL  585. 


See  Oabbibbb;  Exfbbss  Compakisb. 


Company  not  held  liable  owing  to  special  terms  of  contract  for  gooda  in  stor- 
age destroyed  by  fire.    Deming«.  Norfolk  &W.  R  Co.,  xvi.  88d. 

IL00D8. 

When  injury  was  occadoned  by  washing  away  of  embankment^  evidence  that 
it  was  altered  in  reconstruction  is  admissible  to  prove  defect  in  original  plan. 
Ely  «.  St  Louis,  K  C.  &  N.  R  Co.,  xvi.  84d. 

I0BI0L08UBB. 

See  MOBTGAGE;  RBOBGAHIZATIOir. 

Clahn  allowed  on  bonds  issued  on  account  of  construction  contract  to  extent 
of  benefit  actually  derived  thereunder,  though  contract  is  tainted  by  fraud. 
Thomas  «.  Brownville,  etc.,  R  Co.,  xvi.  567. 

lOBBieV  COBPOEATIOV. 

Process  alleging  that  foreign  corporation  who  was  party  had  authorized  agent 
resident  in  State,  AM,  sufficient  to  confer  Jurisdiction  when  legal  service  has 
been  made.    Chaffee  v.  Rutland  R  R  Co.,  xvi.  408. 

Foreign  corporation  leasing  and  operating  road  in  State  may  be  eamished  for 
debt  due  non-resident  employee  contracted  out  of  the  State.  BurliDgton  &  M. 
R  B.  Co.  V.  Thompson,  xvi.  480. 

Foreign  construction  company  cannot  maintain  bill  against  foreign  railroad 
companv  and  citizen  of  State  to  enforce  specific  performance  of  contract  to 
deliver  bonds  and  stock  for  work  done  in  foreign  State  and  to  restrain  by  In- 
tunction  negotiation  of  sudi  bonds,  though  railroad  company  has  office  in  State 
for  transfer  of  shares  and  has  appeared  by  attorney.  Kansas  &  E.  R  R  C.  Co. 
e.  Topeka,  S.  &  W.  R.  R  Co.,  xvi.  '496, 


700  iitdsj:. 


FWUure  of  oompaoy  to  nm  trains  to  original  tenmnuB  is  not  ground  for  for- 
feiture  of  fraachues  when  discontinuance  is  caused  bj  act  of  lessee  in  adopting 
another  throu(^  route  and  public  at  large  are  not  injured.  Att'y-Gkn'l «.  Erie 
&  Ealamaaoo  K.  Co.,  ztI.  068. 

nAVCHIIBS. 

Failure  of  oompanj  to  run  trains  to  station  which  is  one  of  orisinal  termini 
held  under  circumstances  not  to  warrant  court  in  declaring  franchises  forfeited, 
the  public  at  large  not  being  injured.    Att'j-Qen'l «.  Erie  &  Kalamazoo  R.  Co., 

VSAUD. 

Omission  to  state  value  of  package  is  not  a  fraud,  notwithstanding  clause  In 
bill  of  lading  limiting  liability  of  <»rrier.  Adams  Express  Co.  v,  iBoskowi^ 
xvi.  102. 

Shipper  is  bound  by  fraudulent  misrepresentation  to  carrier  as  to  value  of 
goodlB  shipped.    Qrayes  «.  Lake  Shore  &  M.  S.  R  Co.,  xvi.  108. 

Fraudulent  misrepresentation  by  shipper  as.  to  v<due  of  goods  will  discharge 
carrier  from  liability.  But  shipper  is  not  bound  to  disclose  contents  of  trunk 
shipped  by  him  when  not  asked.    Texas  Express  Co.  «.  Scott,  xvi.  111. 

Sale  of  unclaimed  packages  by  agent  of  carrier,  held,  tainted  liy  fraud.  Nathan 
Bros.  «.  Shivers,  xvi.  276. 

Objection  to  bill  on  ground  that  it  is  not  brought  in  good  faith  but  colhisively, 
should  be  raised  by  plea  in  abatement.  Dinsmore  ci  !N.  J.  Central  R.  Co.,  xvL 
460. 

Fact  that  officials  of  rival  corporation  have  given  aid  in  prepitHng  case  when 
bill  is  filed  to  nunul  a  lease,  will  not  sustain  a  (marge  of  collusion  ana  bad  faiiL 
Dinsmore  «.  N.  J.  Central  R  Co.,  xvi.  450. 

When  station  agent  is  at  time  of  signing  of  his  official  bond  in  default  and 
indebted  on  pre-existing  agency,  it  is  no  fraud  for  the  company  to  fail  io  notify 
sureties  of  fact  but  it  is  a  fraud  for  them  to  hold  out  lu^ent  expressly  or  im- 
pliedly as  trustworthy  and  in  such  case  sureties  will  be  (Bscharged.  Wilming* 
ton,  etc,  R  Co.  v.  Ling,  xvi.  632. 

When  two  of  board  of  directors  take  part  in  contract  to  construct  road  and 
other  contractors  enter  into  agreement  with  other  directors  which  in  effect  re- 
lieves them  from  liability  on  tlieir  slock,  such  contnict  is  void  at  election  of 
parties  affected  by  fraud;    Thomas  «.  Brown ville,  etc.,  R  Co.,  xvi.  557. 

Contract  of  officers  to  purchase  land  and  locate  line  and  stations  on  or  near 
such  land  is  contrary  to  public  policy  and  will  not  be  enforced.    But  when  such 
lands  are  bought  and  sold  again  and  proceeds  carried  to  account  of  one  of  par- 
ties, others  are  entitled  to  appropriate  relief.     Cook  et  al.  v.  Sherman  et  al.,  xvi  ' 
661. 

In  suit  for  fraud,  statute  of  limitations  does  not  run  until  fraud  is  discovered. 
In  action  against  assignee  in  bankruptcy  ne  will  be  chargeable  with  constructive 
notice  of  concealment  of  fraud  by  bankrupt,  and  if  fraud  was  known  only  to 
bankrupt  and  facts  were  of  such  character  as  to  conceal  themselves,  no  proof  of 
actual  concealment  by  assignee  is  necessary.  Cook  et  al  v.  Sherman  et  al.,  xvi. 
661. 

When  title  to  real  estate  is  taken  in  name  of  one  person  for  lieneflt  of  several, 
with  authority  to  sell  and  divide  proceeds,  he  occupies  fiduciary  relation  and 
cannot  buy  up  interests  without  making  full  disclosure  of  facts.  Cook  et  al.  sl 
Sherman  et  al.,  xvi.  661. 

In  such  case  rule  requiring  rescission  of  fraudulent  contract  immediately  on 
discovery  of  fraud  does  not  apply.    Cook  et  al.  v,  Sherman  et  al.,  xvi.  661. 

Stockholders  idone  have  equity  to  restrain  suit  on  illegal  construction  contract 
in  which  officers  are  interested.    Union  Pac.  R  Co.  «.  Credit  Mobilier.  xvi«  670. 

Qranting  of  construction  contract  to  company  in  which  officers  were  inter- 
ested held  not  to  be  a  fraud  when  stockholders   of  railroad  company  bad 
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nULUD — GmUmtsd. 

opportumtv  to  beoome  membere  of  oonstruction  company.    Union  Pac  R  Oa 
9.  Credit  itohllier,  xvu  670. 

Wheo  corporations  have  been  consolidated  by  law,  court  cannot  terminate 
existence  of  consolidated  company  on  account  of  alleged  fraud  in  prociudng 
consolidation.    Terhune  «.  Midland  R.  R  of  N.  J.,  xvi.  665. 


See  Cabbibbb;  DiBOBDOKATiOiir. 


iM;i  iM 


In  ffamishee  prooeedingait  ia  no  defence  that  debt  of  garnishee  to  defendant 
la  by  laws  of  State  where  both  reside  exempt  from  seizure  under  execution  pro- 
cess.   Burlington  &  M.  R  R  Co.  «.  Thompson,  xvi.  480. 

Foreign  corporation  leasing  and  operating  road  in  State  may  be  samished  for 
debt  due  non-resident  employee  contracted  outside  the  State.  Bunington  &  li. 
R  R  Co.  V.  Thomi)son,  xvi.  480. 

When  defendant  is  at  time  of  service  of  garnishee  process  in  the  garnishee's 
employ,  the  proceedings  bind  only  amount  due  for  services  to  date  and  not 
amounts  subsequently  earned  under  prior  contract  of  employment  Burlington 
A  H.  R  R  Co. «.  Thompson,  xvi  480. 


H0B8I  OABIi 

Bee  Btsbbt  CABib 

Id  AHB  now. 

When  passenger  in  street  car  after  signalling  to  stop  stood  on  slippery  plat- 
form without  catching  hold  of  rail  and  was  knocked  off  by  jolt,  AMdLthat  the 
guesdon  of  his  contnbutoiy  negligence  was  for  the  Juiy.    rleck  «.  iJnion  R 
^.»  xvi.  87d. 


ILLieAL  OOKTEACTSb 

Where  parties  enter  into  illegal  contracts  they  cannot  invoke  lesal  relief. 
This  rule  applies  irrespective  of  the  degree  of  guilt.  Steever  «.  niin^  Central 
R  Co.,  xvi.  68. 

When  two  of  board  of  directors  take  part  in  contract  to  construct  road  and 
other  contractors  enter  into  agreement  with  other  directors  which  in  effect  re- 
lieves them  from  liability  on  their  stock,  such  contract  is  voidable  at  election  of 
parties  affected  by  fraua.  To  extent  company  is  benefited  by  construction  of 
road  under  contract  same  is  valid  and  bonds  issued  in  payment  will  be  susUdned. 
Thomas  «.  Brown ville,  etc.,  R  Co.,  xvi.  567. 

Contract  of  officers  to  purchase  land  and  locate  line  and  stations  on  or  near 
Buch  land  is  contrary  to  public  policy  and  will  not  be  enforced.  Cook  et  id.  e. 
Sherman  et  al.,  xvi.  661. 

When  such  lands  are  bought  and  sold  again  and  proceeds  carried  to  account 
of  one  of  the  parties,  others  are  entitled  to  appropriate  relief.  Cook  et  id.  «. 
Sherman  et  al.,  xvi.  661. 

Stockholders  alone  have  equity  to  restrain  suit  oniUegal  construction  contract 
in  which  officers  are  interested.    Union  Pac.  R  Co.  «.  Credit  Mobilier,  xxi.  570. 

Granting  of  construction  contract  to  company  in  which  officers  were  inter- 
ested held  not  to  be  a  fraud,  when  stockholders  of  railroad  company  had  oppor- 
tunity to  become  members  of  conatruction  oompany.  Union  Pac.  R.  Co.  «. 
todit  Mobilier,  xvi.  67a 
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Origiual  iocorponlon  an  not  enliflcd  to  stock  M  mere  BBtoitf.    Tkejmnit 
■abtcribe  for  it  as  other  ttoddioldeiB.    Brown  •.  Florida  Bootbem  R  Ool,  XfL 


Origiiial  iooorporatora  cannot  divide  aplaiid-gnaitaiiiOQgthaMelveiL  Brova 
ft  Florida  Southern  R  Go.,  xtL  488. 


flee  CmnwAf.  Law. 


Will  iaeue  to  compel  raihroada  to  afford  cxprem  farilftiea.  WtSk,  DugoA 
Co.  e.  OrjBgon  R  &  N.  Go.,  xwt  71. 

Pleliminarj  injunction  in  ioit  to  annul  lease  refused.  Dinemore  v.  N.  J. 
Central  R  Co.,  xri  4B0. 

Stockholder  may  obtain  injunction  to  restndn  company  from  unng  aaseti  m 
excess  of  corporate  powers  but  he  must  show  due  dihynce  to  prerent  what  k 
sought  to  be  restrained.    Leo  e.  Union  Pac.  R  Co.,  xri  400. 

Stockholder  may  obtain  Injunction  to  restrain  ultra  Tires  act,  thouig^  all  the 
other  stockholders  assent,  but  In  such  case  the  court  will  be  slow  to  grant  pre- 
liminaiy  injunction.    Du  Pont  e.  Northern  Pac  R  Co.,  xrl  458. 

When  luugment  was  obtained  by  passenger  against  railroad  for  personal  in- 
juries and  execution  was  levied  on  engine,  execution  will  not  be  enjoined  on 
application  of  creditors  of  partnership  of  which  railroad  was  member,  where 
equities  are  equal  and  it  does  not  clearly  appear  that  partnership  indebtedness 
existed  when  property  was  taken  in  execution.  Lamoille  Y.  R  EL  Co.  et  aL  fi 
Bixby  &  M.  A  St.  J.  R  R  Co.,  xtL  474. 

Stockholders  alone  hare  equity  to  restrain  suit  <m  Ulonl  construction  contrsot 
fan  which  ofScers  are  interested.    Union  Pac.  R  Ca  e.  Credit  Molnlier.  x?i  67QL 


mOLTXVCT. 

InsolTency  of  party  contracting  to  construct  road  doee  not  reUeve  railroad 
company  from  liability  on  contract  Same  passes  to  assignees  for  benefit  of 
creditors.    New  Bndmid  Iron  Co.  e.  Gilbert  filerated  R  Co.,  xri  808. 

BWng  by  corporation  of  certificate  that  it  is  nominal  organization  only  for 
liquidation,  being  wh(^^  insolTent,  is  not  conclusiTe  upon  it  as  to  questioa 
whether  it  can  perform  its  contracta.  New  Kngland  Iron  Cow «.  Gilbert  EHe- 
▼ated  R  Co.,  xyL  808. 

UiaUEAIfCB. 

Upon  payment  of  total  loss  by  insurer,  an  eauitaUe  assignment  of  claim 
against  carrier  is  worked.  Suit  lies  in  name  of  original  insurer  and  real  plaintiff 
need  only  establish  original  cause  of  action.  Such  real  plaintiff  is  dominus  litis, 
and  a  plea  which  does  not  aver  payment  to  him  or  to  his  assignor  before  he 
acquired  title  is  bad.    Mobile  A  M.  R  Co.  e.  Jurey,  xri.  188. 

When  party  insures  goods  in  transit  under  policy  securing  to  insurer  right  of 
subrogation  to  claim  against  carrier  in  case  of  loss,  and  luterwards  ships  ssid 
goods  under  bill  of  lading  securing  to  carrier  in  case  of  loss  benefit  of  insur- 
ance, latter  clause  is  Talid  and  shipper  cannot  upon  loss  recover  from  insurer, 
having  deprived  him  of  his  right  of  subrogation.  Caratalis  e.  Mechanics  i 
Traders'  Ins.  Co.,  xvi.  143. 

Carrier  negligently  losing  {[oods  may  avail  himself  of  dense  in  bill  of  lading 
securing  to  him  benefit  of  msuranoe  effected  by  diipper.  Rintool  e.  N.  i. 
Central  &  R  R  R  Co.,  xvL  144. 


Wherever  damages  are  capable  of  exact  computation,  interest  can  be  noo^rered. 
Arthur  e.  Chicago,  R  L  Ar.  R  Co.,  xvi.  881. 
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JUMXIVT. 

See  Apfbals. 

TUBISDIonoV. 

See  Rbmotal  ov  Oaubbs;  Unitsd  Statbb  OouBTa 

Decision  of  U.  8.  Circuit  Court  is  usually  binding  upon  coordinate  tribunals. 
Wells,  Fargo  &  Co.  ©.  Oregon  R.  &  N.  Co.,  xvi.  71. 

"Wlieie  mere  are  two  plaintifls  and  two  defendants  and  one  of  plaintiffs  and 
one  of  defendants  are  citizens  of  same  State,  United  States  court  has  no  Juris- 
diction.   Walser  et  al.  •.  Memphis,  C.  A  N.  W.  R.  Co.,  xvi.  449. 

Foreign  construction  company  cannot  maintain  bill  against  foreign  railroad 
company  and  citizen  of  State  to  enforce  specific  performance  of  contract  to 
deliTer  stock  and  bonds  for  work  done  in  foreign  State  and  to  restrain  nesotia- 
tion  of  such  bonds,  though  railroad  company  nas  office  in  State  for  transfer  of 
shares  and  had  appeared  l^  attorney,  fansas  &  E.  R  R.  C.  Co.  v.  Topeka, 
&  &  W.  R.  R  Co.,  ZTi.  406. 

The  court  declines  to  decide  that  Congress  may  not  confer  jurisdiction  on 
inferior  courts  in  cases  where  by  constitution  Supreme  Court  of  U.  8.  has  original 
jurisdiction.    Ames  e.  Kansas  ex  rel.,  zvL  632. 

Judiciuy  act  of  March  8,  1876,  does  not  confer  on  U.  S.  circuit  courts  Juris- 
diction over  cases  where  Jurisdiction  of  Supreme  Court  is  made  ezclusiye  by 
Sect.  687,  ReT.  Stat.  U.  8.    Ames  v.  Kansas  ex  reL,  xyL  623. 

LAVD  eBAVT. 

Incorporators  are  not  entitled  to  divide  up  land  grant  among  themselyMb 
Brown  «.  Florida  Southern  R  Co.,  xvL  468. 

Fact  that  officials  of  riTal  corporation  have  been  friendly  and  given  aid  to 
complainants  in  preparation  of  case  where  a  bill  is  ffied  to  annul  a  lease,  will  not 
sustain  a  charge  of  bad  faith  and  collusioD.  Dinsmore  «.  N.  J.  Central  R  Co., 
XYi.  460. 

In  suit  to  annul  lease,  preliminaiT  injunction  was  under  circumstances  re- 
fused.   Dinsmore  «.  N.  J.  Central  R  Co.,  xvi.  460. 

Lease  of  road  bv  corporation  havlne  no  authority  to  do  so  is  not  malum  in  se 
nor  malum  prohibitum,  nor  is  it  void  as  contrary  to  public  policy.  Lessee  in 
possession  is  estopped  to  deny  validity  of  lease  in  action  for  rent  Woodruff  v. 
Mine  R  Co.  et  al.,  xvi.  601. 

When  receiver  takes  possession  of  leased  road,  he  affirms  the  lease  and  be- 
comes liable  to  pay  rent  according  to  its  terms.  Woodruff  e.  Brie  R  Co.  et  aL, 
xvi.  601. 

Where  lessee  of  road  undertakes  by  way  of  rent  to  pay  coupons  falling  due  on 
bonds  of  lessor,  it  may  be  compelled  in  action  by  lessor  to  do  so.  Woodruff  «. 
Erie  R  Co.  et  al.,  xvi.  601. 

From  lessor  to  lessee  held  by  its  terms  to  cover  any  claim  of  lessee  against 
lessor  for  money  paid  to  take  up  coui>on8  on  lessor's  bonds  in  pursuance  of 
terms  of  lease.    Stewart  et  al.  «.  Hoyt's  Exr's,  xvi.  618. 

>  Mechanic's  lien  for  rails  filed  within  six  months  of  delivery  of  last  instalment 
takes  precedence  of  lease  created  In  interinL  Chicago  &  Alton  R  Co.  «.  Union 
Rolling  Mai  Co.,  xvi  «a«. 

LZ0SV8B. 

Party  injured  while  crossing  tracks  at  point  where  public  had  commonly 
passed  for  twenty  years,  held  nevertheless  guil^  of  contributory  negligence  in 
zailinff  first  to  look  out  for  train  approaching.  Wlieelwright  e.  Boston  &  Al- 
bany K.  Co.,  xvL  816. 
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See  MacBAXiaf  Lonr. 

Ab  to  the  enforoement  of  carrier'B  lien  for  freight  by  sale  of  niiftliiliiwrt  pack- 
ages.   Nathan  Bros.  e.  ShiTers,  XTi.  276. 

Carrier  notified  purcliaser  that  he  claimed  lien  on  second  part  of  consignment 
ef  eoal  for  f  reisht  of  whole  lot.  Purchaser  took  the  coal.  MM,  that  this  did 
not  as  matter  of  law  imply  a  promise  by  him  to  pay  the  carrier  the  whole  f  rd£^ 
New  York& N.  E.  R  Co.  v.  Sanders,  xvL  280. 

Contractor  has  in  absence  of  contract  no  lien  on  subscription  to  stock  which 
company  has  agreed  with  subscriber  to  apply  to  construction  of  particular  part 
of  xvMd  which  contractor  has  undertaken  to  build,  Myer  &  Hay  e.  Dupont  et 
■L»  xyL  <S21. 

UMITATIOV  or  IXABIUTT. 

See  Bill  of  Lading;  Cabbzebi, 

UMITATIOVfl. 

Action  may  be  brought  to  recover  ezcessiTe  charge  for  freight  within  fiye 

Siars,  though  prosecution  for  offence  in  exacting  it  is  limited  to  two  years. 
eiserman  e.  Burlington,  C.  R  &  N.  R  Co.,  xri.  A. 

In  action  for  delay  in  carrying  goods  occurring  in  part  more  than  six  Yesn 
before  suit  brought  and  in  part  wiwin  that  time,  plaintiff  may  recover  for  fatter 
part  of  delay.    Jones  e.  Qrand  Trunk  R  Co.,  xvl  266. 

In  action  against  assignee  in  bankruptcy  statute  runs  only  from  diapoverv  of 
fraud.  ABsi^iee  is  chargeable  with  notioe  of  concealment  by  assignor  and  when 
fkcts  are  such  as  to  conceal  themselves,  no  proof  of  actual  concealment  by 
assignee  is  essential.    Oook  et  at.  e.  Sherman  et  aL,  xvL  601. 

LIVB-STOGK. 

See  Arixals;  Cabbibb&  . 

LOGATIOK. 

Contract  of  officers  to  purchase  land  and  locate  line  and  stations  on  or  nesr 
such  lands  is  contrary  to  public  policy  and  will  not  be  enforced.  Cook  et  aL  «. 
Sherman  et  a1.,  xri.  561. 

When  such  lands  are  bought  and  sold  again  and  proceeds  carried  to  account 
of  one  of  parties,  others  are  entitled  to  appropriate  relief.  Cook  et  aL  e.  Sher- 
man et  al.,  xvi.  661. 

KAJOBITT. 

Controls  in  corporation  as  to  all  matters  within  corporate  powers  bat  not  as  to 
matters  beyond     Leo  e.  Union  Pac.  R  Co.,  xtL  460. 

XAVAeSB. 

Manager  of  Troy  &  Greenfield  B.  R  d;  Hoosac  Tunnel  may  be  sued  for 
injury  to  proper^  by  defective  construction  of  road  by  former  manager,  road 
bemg  owned  by  commonwealth.    Amstein  e.  Gardner,  xvL  686. 

MAVDAXira 

Peremptory  writ  of  mandamus  must  conform  strictly  to  alternative  writ 
Hence  where  the  relator  is  only  entitled  to  part  of  the  relief  applied  for,  final 
relief  cannot  be  granted  as  to  such  part  State  ex  reL  «.  Kansas  CiXj,  St.  J.  di 
C.  B.  R  Co.,  xvi.  287. 
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XA8TSB  AVB  BBBTAVT. 

BbB  SEKfAmAi 
MEGEAVIC8'  USm* 

When  materials  are  furnished  in  car-loads  under  separate  orders,  oo  lien  ttm 
be  filed  for  car-loads  delivered  more  than  ninety  days  previous,  though  ether  car^ 
loads  are  in  mean  time  delivered.    Heltzell  e.  Ubicago  &  Alton  R.  Co.,  zvi.  .610. 

Materials  furnished  to  contractor  for  and  used  by  him  iu  construction  of  rail- 
road are  to  be  regarded  as  furnished  to  railroad.  Heltzell  e.  Chicago  &  Altoo 
B.  Co.,  xvi.  619. 

Party  contracting  to  deliver  rails  may  file  lien  within  six  months  of  last  der 
ttvery.  Such  lien  has  priority  to  trust  created  in  interim  and  is  not  affected  by 
agreement  that  contractor  should  have  lien  on  rails  till  pavment  and  that  possesr 
sion  of  company  should  be  possession  of  contractor.  Chicago  &  Alton  B.  Co. 
«.  Union  Rolling  Mill  Co.,  zvi.  626. 

Agreement  to  give  credit  to  purchaser  beyond  time  within  which  statutory 
liens  can  be  enforced  does  not  anect  lien  when  purchaser  failed  to  perform, cone 
ditions  on  which  credit  was  given.  Chicago  &  Alton  R.  Co.  «.  JJuion  RqlUoc 
Mill  Co.,  zvi.  626. 

Execution  was  properly  awarded  in  this  case  in  favor  of  mechanics'  liea 
claimant  against  railroad  company.  Chicago  A  Alton  R  Co.  .o.  Union  RoUin^ 
Mill  Co.,  xvi.  626. 

MOBTOAaS. 

See  FOBBCLOSUB& 

Mechanic's  lien  for  rails  filed  within  six  months  of  delivery  of  'last  infltadmenl 
takes  precedence  of  trust  deed  ezecuted  in  interim.  Chicago  &  Alton  R.  Co.  «, 
Union  Rollmg  Mill  Co.,  zvi.  '626. 

XUnCIPAL  SUBSCBIPTIOm. 

When  at  time  municipal  subscription  is  made,  taz  to  pay  same  is  collected  Im^ 
same  officer  who  collects  State  and  county  taz,  which  officer  gives  one  bono^ 
subsequent  act  authorizing  appointment  of  special  officer  to  collect  tazes  to  pay 
municipal  subscription  with  separate  bond,  is  invalid  as  impairing  the  obhga- 
tion  of  a  contract    Bdwards  v.  Williamson,  zvi.  668. 


See  CoBPORATion. 

nftucmrcs. 

See  AxiMAis;  Babqajse;  Bjll  or  Ladikg;  Cabbibbs;   Fbrcbs;  Febb;  Pl«- 

6BNOERB. 

When  the  facts  are  disputed,  the  question  is  for  the  Jury  under  the  directioBB 
of  the  court.  Wlien  facts  are  not  disputed,  the  court  must  give  binding  instruc- 
tions. When  main  fact  is  proved  by  defendant's  own  evidence  the  (question  is 
for  the  court,  even  thou^  the  evidence  is  conflicting  on  collateral  points.  Don 
e.  Seaboard  &  Roanoke  R.  Co.,  zvi.  868. 

xxeueEVGS  (coktbibutobt). 

See  Baogaoe;  Bill  of  LADniG;  Cabbibbs   Fibb;  PAflBBBOBBa. 

When  contributes  proximately  to  injury  and  bears  direct  relation  to  neglkent 
act  complained  of,  will  defeat  recovery,  no  matter  what  the  negligence  may  fiavo 
been.    McQuUkin  v.  Central  Pac.  R.  R.  Co.,  xvi.  868. 

VOTIGB. 

Proof  that  x^oe  of  call  for  subscriptions  was  duly  mailed  and  addressed  to 
subecriber  makes  prima  facie  case  of  notice  of  aufib  caU.  Braddock  %  Phila., 
M.  ^^  M.  R  R  Co..  xvi.  486.  * 

16  A.  &  B.  R.  Ca8.-46 
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oRxons. 


Letters  of  praaident  admitting  liability  of  company  for  Ices  of  goods  bv  fiva 
are  not  admissible  in  evidenoe  against  company.  Piedmont  HT g  Go.  •. 
Columbia  &  G.  R.  Ck>.,  xvi.  194 

Company  held  bound  by  act  of  officers  improperly  issuing  scrip  conTertible 
into  bonds  as  diyidends  on  preferred  stock,  also  by  representations  of  of&oers  as 
to  such  conTertibility.    Chaffee  •.  Rutland  R  R  Co.,  zri.  406. 

Upon  signing  of  official  bond  of  station  agent,  company  is  not  bound  to 
noUf y  sureties  of  default  and  existing  indebtedness  of  principal  on  prior  agency, 
but  must  not  hold  him  out  expressly  or  impliedly  as  trustworthy.  If  they  do 
the  sureties  are  discharged.     Wilmington,  etc..  R.  Co.  e.  Ling,  xvi.  689. 

When  company  retains  station  agent  who  is  in  default  without  notify^g 
sureties  on  his  official  bond,  latter  are  relieved  from  idl  further  liability.  Wil- 
mington,  etc.,  R  Co.  «.  Ling,  xvi.  689. 

When  two  of  board  of  directors  take  part  in  contract  to  construct  road  and 
other  contractors  enter  into  agreement  with  other  directors  which  in  eifect 
relieves  them  from  liability  on  their  stock,  such  contract  is  voidable  at  electioii 
of  parties  affected  by  fraud.  But  to  extent  company  is  benefited  bv  construc- 
tion of  road  under  contract,  bonds  issued  in  payment  tliereof  are  valid.  Thomas 
•.  Brown ville,  etc.,  R  Co.,  xv.  567. 

'•  Contract  of  officers  to  purchase  land  and  locate  line  and  stations  near  by  is 
contrary  to  public  policy  and  will  not  be  enforced.  Cook  et  al.  v.  Sherman  et 
aL,  xvi.  661, 

Where  such  lands  are  bought  and  sold  again,  and  proceeds  carried  to  account 
of  one  of  parties,  others  are  entitled  to  account  and  other  relief.  Cook  et  aL  «. 
Sherman  et  ale,  xvi.  661. 

Stockholiiers  alone  have  equity  to  restrain  suit  by  construction  company  unon 
contract  obtained  b^  procurement  of  directors  who  are  themselves  interested  in 
the  contract.  Creditors  and  government  granting  diarter  have  no  such  equity. 
Union  Pac.  R  Co.  «.  Credit  Hobilier,  xvL  670. 

Giving  of  construction  contract  to  company  in  which  officers  were  interested 
held  not  to  be  a  fraud  where  stockholders  of  railroad  company  had  opportunity 
to  become  members  of  construction  company.  Union  Pac.  R  Co.  c  Credit 
MobUier.  xvi  670. 

Superintendent  of  railroad  company  has  ri«^t  to  accept  or  refuse  wood  fur- 
nished  to  company.  Declarations  made  by  him  in  transaction  are  admissible  in 
evidence.    Sacalaris  e.  Eureka  &  P.  R  R  Co.,  xv.  680. 

Manager  of  railroad  owned  by  commonwealth  may  be  sued  for  injury  to  prop- 
erty by  defective -construction  of  road  by  former  manager.    Amstein  e.  Garaner, 

Directors  may  pass  by-law  fixing  salaiv  of  solicitor.  Sliareholders  cannot 
undo  arrangement  in  respect  of  past  services.  lUkiner  v.  Grand  Junction  K 
Co..  xvi.  691. 

Station  agent  is  officer  exandnable  under  Rev.  Stat  of  Ontario,  ch.  60,  sect 
166,  aa  to  matters  in  question  in  action  brought  against  company.  Bamsayv. 
Midland  Ry.  Co.,  zvi  604. 

Representations  of  president  as  to  capacity  of  chief  engineer  of  company  made 
to  other  contractors  but  not  communicated  to  thoee  agreeing  to  build  road,  are 
inadmissible  when  offered  by  latter.  Phelps  &  Co.  e.  George's  Creek  A  C.  R 
Go.,  xyL  600. 

President  and  chief  engineer  may  testify  that  their  representations  and  esti- 
matee  in  entering  into  construction  contract  were  bona  fide.  Phcdps  &  Ca  a 
George's  Creek  A  C.  R  Co..  xvi.  600. 

Oo&tn^  recited  to  be  subscribed  by  proper  officers  and  signed  by  president 
of  one  company  and  director  of  another,  and  properly  sealed,  is  prima  facie  so 
encuted  aa  to  be  binding.  New  England  Iron  Co.  e.  GUbert  Elevated  R  Co.. 
ztL  609l 

When  bill  is  filed  to  obtain  surrender  of  stocks  and  bonds  fraudulently  inued 
to  compimy  defendant,  dkectors  of  l&tter  are  proper  parties  with  view  to  dis* 
eoveiy.    TMumae.  Midland  R  R  of  N.  J.,  zvL  666. 
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ORXGIAL  BOHBS. 

See  BoND& 

OSOAHIZATIOK. 

Acknowledgment  of  articles  of  incorporation  need  not  show  that  persoDB  ac- 
knowledging were  personally  known  to  officer  to  be  tiie  same  executing  the  arti- 
cles.  People  ex  rel.  v.  Cheeseman  et  al.,  xvi.  400. 

Substantial  compliance  with  requisites  of  general  law  is  necessary  to  oigani< 
zation  of  corporation.    People  ex  rel.  v.  Cheeseman  et  al.,  xvi.  400. 

Company  organized  to  build  union  depot  and  branch  roads  to  it  to  accommo- 
date different  railroad  companies,  need  not  organize  strictly  as  required  by  law 
in  the  case  of  railroad  companies.    People  ex  rel.  e.  Cheeseman  et  al.,  xvi.  400. 

When  statute  provides  that  corporation  shall  not  exist  more  than  twenty  years 
and  articles  of  incorporation  provide  for  fifty  years'  existence,  corporation  may 
exist  for  twenty  years.   People  ex  rel.  v.  Cheeseman  et  al.,  xvL  400. 

PABTHZB8HIP. 

Agreement  between  connectinjp;  lines  as  to  through  freights,  each  being  le- 
si)on8ible  only  by  tenns  of  bill  of  lading  for  his  own  acts  or  omissions, does  not 
render  them  partners  and  liable  for  each  others  acts  and  omissions.  Deming  •• 
Norfolk  &  W.  R.  Co..  xvi.  282. 

Where  Judgment  was  obtained  by  passenger  against  railroad  for  personal  in- 
juries and  execution  was  levied  on  engine,  execution  will  not  be  enloined  on 
application  of  creditors  of  partnership  of  which  railroad  was  memoer  where 
equities  are  equal  and  it  does  not  clearly  appear  that  partnership  indebtedness 
existed  when  property  was  taken  in. execution.  Lamoille  V.  R  K.  Co.  et  al.  o. 
BixbY  &  M.  &  St.  J.  R  R  Co.,  xvi.  474. 

Priority  of  partnership  creditors  exists  in  equity  and  not  at  law.  T^ippill^ 
y.  R.  R  Co.  et  al.  e.  Bixby  &  M.  &  St.  J.  R  R  Co.,  xvi  474. 


PAflSBVOBS. 

See  Bagoagb;  Tiokbib. 

LlABELITT  OF  CbOWIT. 

Crown  is  not  liable  for  injury  to  passenger  travelling  on  railway  owned  and 
operated  by  Dominion  of  Canada.    Queen  v.  McLeod,  xvi.  -801. 

Duty  of  CoMPAirr. 

When  passenger  on  street  car  is  injured  by  collision  with  another  car,  prima 
facie  presumption  of  negligence  on  part  of  company  arises.  Smith  e.  St.  Paul 
City  K.  Co.,  xvi.  810. 

Stieet-car  companies  are  bound  to  highest  degree  of  care  for  safety  of  passen- 
gers.   Smith  V.  St.  Paul  City  R  Co.,  xvi.  810. 

Person  who  has  hailed  street  car  and  is  carefully  and  prudentlv  attempting  to 
get  on  platform  is  passenger  and  company  is  liabte  to  him  as  such.  Smiui «.  St. 
ftiul  City  R  Co.,  xvi.  810. 

Where  car  is  stopped  at  unsafe  place  to  alight,  company  must  either  give  pas- 
senger assistance  in  alighting  or  move  the  car  to  a  safe  place.  Whether  servants 
were  negligent  in  this  regard  was  for  the  jury  in  this  case.  Cartwright  «.  Chi- 
cago &  Q.  T.  R  Co.,  xvi.  821. 

in  action  for  injury  to  passenger  where  petition  alleged  that  accident  was 
caused  by  running  train  at  point  weakened  by  flood,  no  recovery  can  be  had  for 
accident  caused  by  defects  in  road-bed  or  in  ties.  Ely  v,  St  Louis,  K.  C.  &  N. 
R  Co.,  xvi.  842. 

Where  injury  was  occasioned  by  washing  away  of  embankment,  evidence  that 
it  was  altered  in  reconstruction  is  admissible  to  prove  defect  in  original  plan. 
Vy  e.  St.  Louis,  K.  C.  &  N.  R  Co.,  zvL  842. 


f06  iNDIUt. 
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COHTBIBUTOBT  KSOLXGBHCB. 

Peraon  intending  to  take  train,  injured  at  station  wliile  crossing  tnMsks,  as  dqI^ 
lie  had  done  for  twenty  years,  by  train  run  contrary  to  rales  of  company  of  whicb 
party  knew,  hM,  under  circumstances  guilty  of  contributory  neglisrence  in  fail- 
ing to  look  out  for  approaching  train.  Wheelwright  «.  Boston  &  Albany  R  Co., 
ZYi.  815. 

Where  car  is  stopped  at  night,  it  is  question  for  jury  whether  it  is  con* 
tributory  negligence  lor  woman  to  get  off  in  the  dark  from  rear  platform,  rather 
than  pass  through  smoking  car  and  get  off  where  there  is  a  light.  «  Such  conduct 
is  not  contributory  negligence  per  se.  C^rtwright  «.  Chicago  &  Q.  T.  R.  Co., 
ZTi.  821. 

When  evidence  showed  that  plaintiff,  who  was  injured  in  alighting  from  street 
car,  had  not  time  to  alight,  it  Is  not  error  to  refuse  to  give  instructions  as  to 
▼erdict  in  case  he  had  time.    Knowlton  «.  Milwaukee  City  R.  Co.,  zvi.  880. 

Brakeman  called  out  station  and  train  stopped  in  dark.  Plaintiff  got  up  to 
get  ofF  and  attempted  to  do  so  after  train  started  without  perceiving  it.  There 
was  no  warning  that  the  train  had  started.  EM,  that  the  question  of  plaintifTs 
contributory  negligence  was  for  Jury.  Brooks  v.  Boston  &  Maine  R.  Co., 
xvi.  845. 

When  station  was  announced  and  train  slowed  up  but  did  not  stop,  and  pl^ntlif 
lumped  and  was  injured,  Ae/cf,  the  question  of  her -contributory  negligence  was 
for  the  jury.    Edgar  et  uz  e.  Korthem  R  Co.,  zvi.  847. 

It  Is  negligence  per  se  for  a  passenger  to  attempt  to  alight  from  cars  on  oppo* 
rite  side  from  that  where  company  has  proYided  platform.  McQuilkin  «.  Central 
Wc.  R  R  Co.,  ZYi.  858. 

Witness  who  saw  lady  thrown  down  by  street  car  after  alighting  may  state 
his  opinion  as  to  whether  she  had  time  to  get  clear  of  car  before  it  moved  off. 
Ward  e.  Charleston  City  R  Co.,  zvi.  356. 

When  passenger  rests  arm  on  window-sill  wholly  within  car  and  by  sudden 
collision  arm  is  thrown  out  and  broken,  question  of  contributory  n^ligenoe  is 
forjury.    Germantown  Pass.  R.  Co.  «.  Brophy,  zvi.  861. 

When  passenger  sat  with  elbow  out  of  window  and  same  was  struck  by  cord 
wood  piled  near  track,  held,  that  he  was  guilty  of  such  contributory  negligence  ss 
precluded  recovery.    Dun  t.  Seaboard  &  Roanoke  R.  Co.,  zvi.  868. 

Passenger  in  street  car  after  signalling  to  stop,  left  his  seat  and  stood  on  rear 
j^atf orm  which  was  slippery  with  ice  and  snow,  and  omitted  to  take  hold  of  laiL 
nt  car  Jolted,  He  was  thrown  off  and  injured.  EM,  the  question  of  his  con- 
tributory negligence  was  for  the  jury.    Fleck  e.  Union  R  Co.,  zvi.  878. 

Fabbs  ahd  Tigxbtb 

When  coupon  ticket  contains  clause  that  coui>ons  shall  be  void  if  detached 
passenger  cannot  tender  detached  coupons.  But  if  conductor  sees  ticket  and 
could  readily  ascertain  by  inspection  that  coupon  had  been  detached  therefrom, 
he  is  bound  to  receive  it    Louisville,  N.  &  Gt.  8.  R.  Co.  v.  Harris,  zvi.  874. 

When  coupon  ticket  contains  clause  that  coupons  shall  be  void  if  detached, 
and  passeneer  tenders  detached  coupon  only,  he  may  be  ezpelled  from  the  train. 
Louisville  M .  A  6t.  8.  R  Co.  v.  Harris,  zvi  874. 

When  passenger  holds  continuous  ticket  he  cannot  stop  off  and  transfer  the 
ticket  to  another  party  for  the  balance  of  the  Journey.  Walker  9.  Wabasli,  etc., 
R  Co.,  zvi.  880. 

Party  in  street  car  who  is  familiar  with  practice,  receiving  by  mistake  of  con- 
ductor wrong  transfer  check,  is  not  entitled  to  ride  thereon  in  connecting  car 
and  on  refusing  to  pay  faze  may  be  ezpelled.  Bradshaw  v.  South  Boston  R  Co., 
ZVL886. 

EzPULnoH. 

Passenger  while  being  lawfully  ejected  for  non-payment  of  fare  cannot  main 
his  right  to  wsage  by  tendering  fare  in  rude  and  boisteious  manner.  Louisville^ 
N.  &Gt.  8.  R.  Go.  «.  Harris,  zvL  874. 
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Only  in  case  of  wilful  violation  of  contract  will  rule  be  applied  that  passenger 
while  oeing  put  off  for  non-payment  of  fare  cannot  acquire  r^ht  of  passage  hgr 
tendering  same.    LouisTllIe,  iM.  &.  Gt.  8.  R.  Co.  «.  Harris,  xvl  874. 

When  passenger  is  expelled  for  non-payment  of  fare  before  he  has  time  to 
borrow  amount  from  fellow-passenger,  he  cannot  recover  exemplary  damages  in 
the  absence  of  malice  on  conductor's  part  in  ejecting  him.  Curl  v.  Chicago, 
R  I.  &  P.  R  Co.,  xvi.  879. 

Where  drunken  passenger  is  put  off  for  non-payment  of  fare,  the  company  Ib 
bound  to  elect  him  in  such  place  as  will  not,  on  account  of  hiff  coudilion, 
endanger  his  life  and  health.  Louisville,  C.  &.  St.  L.  R  Co.  v,  Sullivan, 
zvi.  890. 

Assaults  bt  SBRVANra 

May  recover  for  insolence  and  abuse  of  servants.  If  there  is  anv  JustificatioOy 
the  burden  is  on  the  company  to  prove  it  Bryan  o.  Chicago,  R  I.  &  P.  R  Co., 
zvi.  885. 

Company  is  liable  for  unwarrantable  assaults  bv  servants  on  paasengen. 
International  &  Gt.  Northern  R  Co.  «.  Kentle,  xvi.  837. 

Sunday  Laws. 

Where  passenger  is  injured  while  travelling  for  pleasure  in  street  car  on 
Sunday  he  may  recover.    Knowlton  «.  Milwaukee  City  R  Co.,  xvi.  880. 

Damages. 

When  Jury  report  in  special  flndings  damage  to  passenger  from  sudden  start- 
faig  of  train  to  be  |800,  a  general  verdict  of  $700  will  be  set  aside,  if  plaintiff  ii 
not  entitled  to  exemplary  damages.  Atchison,  T.  &.  S.  F.  R  Co.  v,  Harvey, 
xvi  852. 

Passekgbb's  Baqoagb. 

Bleeping-car  companies  must  use  reasonable  diligence  to  guard  clothes  and 
Taluables  of  sleeping  passengers.  In  action  for  loss  of  watch  and  money,  whei^ 
porter  on  watch  had  left  guard  for  short  time,  question  of  negligence  was  for  jury. 
Evidence  was  admissible  that  another  passenger  had  watch  stolen  same  night  in 
same  car.     Pullman  Palace  Car  Co.  v.  Garduer,  xvi.  824. 

Passenflper  by  accident  dropped  valuable  parcel  out  of  open  window.  Con- 
ducto:-.  though  asked,  refusecl  to  stop  train  until  next  station  was  reached.    The 

Krcel  was  never  found.    Held  that  the  company  was  not  liable.    Henderson  «. 
»ui8ville,  etc.,  R  Co.,  xvi.  897. 

PHACnCB. 

Execution  issued  by  passeneer  on  judgment  for  personal  injuries  will  not  be 
enjoined  on  application  of  creditors  of  partnership  of  which  company  defendant 
Is  a  member.  Lamoille  V.  R  R  Co.  et  al.  v,  Bixby  &  M.  &  St.  J.  R  R  Co.. 
xvi.  474. 


nnALTIEBb 

May  be  imposed  to  prevent  exoeBsiTe  freight  charges  and  discriminations  as 
to  railroads  wholly  witnin  the  State,  but  not  as  to  those  without.  Louisville  ft 
K.  R  Co.  V,  Railroad  Com.,  xvi.  1. 

Law  imposing  penalties  on  railroad  companies  for  unjust  discrimination  and 
excessive  charges  is  void  as  an  unfair  discrimination  against  railroad  com- 
panies.   Louisville  &  N.  R  Co.  v.  Railroad  Com.,  xvi.  1. 

State  act  fixing  maximum  rates  for  transportation  of  freight  and  passengen  is 
unconstitutional  as  regulation  of  inter-State  commerce  so  far  as  it  lelatea  to 
abipmentB  on  inter-State  lines.    Eaeiaer  e.  Illinois  Central  R  Co.,  xvL  40. 
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Finnov  07  mion. 

Crown  cannot  be  made  liable  in  proceeding  in  natiue  of  petition  of  ri|^t  for 
injury  to  paasenffera  on  railways  owned  and  operated  l^  Dominion  of  umada. 
Queen  e.  HcLeoo,  xtL  801. 

Bee  Cabbisbb;  Practicb. 

Am  to  particularity  neoetsary  in  statements  of  complaint  Ayrea  et  al. «. 
Chicaffo  A  N.  W.  R.  Co.,  xvi  171;  Richardson  e.  Chicago  A  N.  W.  R  Co., 
rri.  172. 

Answer  mav  contain  different  inconsistent  pleas,  but  each  plea  must  be 
consistent  with  itself.  International  &  Qi,  Northern  R  Co.  e.  Kentle,  xri 
887. 

It  is  error  to  strike  special  defences  out  of  pleadings,  though  evidence  as  to 
them  is  admitted  under  general  deniaL  International  &  Gt  Northern  R  Co.  t. 
•Kentle,  xvi.  887. 

Objection  that  company  sued  is  not  ooiporation  should  be  taken  by  answer 
and  not  by  demurrer.    Btanly  e.  Richmond  &  D.  R  Co.,  zyi  545. 

FEACTICX. 

See  Ambhdmkht;  Afpbals;  Costs;  Damages;  Equitt;  Bvidkitcb;  Gabnibh- 
MKNT;  Intbrbst;  Jurisdiction:  Pleadino;  Rbmoyai<  of  Causes;  8be- 
YiGB  OF  Process;  United  States  Courts;  Venue. 

Trial  will  not  be  continued  because  party  fails  to  obey  subpoena  duces  tecum. 
When  same  was  not  served  until  day  before  trial.  Matters  of  this  sort  are 
laigely  within  discretion  of  trial  court.    Texas  Express  Co.  e.  Scott,  xvL  111. 

Instruction  submitting  question  of  law  to  court  sitting  as  Jury  is  properly  le- 
fttsed.    St.  Louis,  E.  C.  &  N.  R  Co.  e.  Cleary,  xvi.  122. 

Instruction  which  is  under  pleadings  and  evidence  a  mere  abstraction  is 
properly  refused.    St.  Louis,  E!  C.  &  N.  R  Co.  e.  Cleary,  xvi.  128. 

Charge  to  jury  should  be  in  reference  to  tendencies  of  testimony  and  should 
be  construed  in  light  thereof.    South  &  North  Ala.  R  Co.  e.  Wood,  xvi.  267. 

Court  cannot  require  the  jury  to  determine  the  issue  from  the  pleadings 
Bryan  v.  Chicago,  R  I.  &  P.  R  Co.,  xvi.  886. 

it  is  fatal  error  to  submit  to  the  jury  a  question  not  raised  by  pleadings.  Ely 
e.  St.  Louis,  E.  C.  &  N.  R  Co.,  xvi.  842. 

In  this  case  the  answers  to  special  questions  were  held  so  evasive  and  unsatis- 
factory as  to  warrant  belief  that  the  railroad  company  had  not  had  fair  trial 
and  therefore  to  warrant  reversal.  Atchison,  T.  &  S.  F.  R.  Co.  e.  Harvey, 
xvi.  862. 

Plaintiff  announced  that  he  had  no  challenges  to  make.  Defendant  then 
challeDge<l  two  jurors.  Plaintiff  could  not  afterwards  demand  a  right  of  chal« 
lenge.     Ward  v.  Charleston  City  R.  Co.,  xvi.  866. 

Allegations  by  trustee  presenting  for  trial  same  issues  raised  and  tried  between 
principal  parties  will  be  dismissect  on  motion.  Chaffee  v.  Rutland  R.  R.  Co., 
xvi.  408. 

Court  had  power  in  this  case  to  authorize  action  to  determine  rights  of  parties^ 
instead  of  determining  them  upon  a  motion.  Woodruff  e.  Erie  R.  Co.  et  si., 
xvi.  601. 

Jury  must  determine  all  disputed  questions  of  fact.  Sacalaris  e.  Eureka  &  P. 
R  Co.,  xvi.  680. 

PBBPEBBSD  STOCK. 

Preferred  stockholder  seeking  to  have  conveyance  of  road  set  aside,  hdd, 
estopped  by  adjudication  on  point  in  former  suit  to  which  he  was  a  party. 
Emerson  t.  New  York  &  N.  E.  R  R  Co..  xvi.  404. 

Preferred  stockholder  is  not  a  creditor  and  is  not  entitled  to  guaranteed 
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dividend  until  debts  are  paid  and  then  only  out  of  net  earnings  applicable  lo 
dividend.    Chaffee  «.  Rutland  R  R  Co.,  xvi.  406. 

Holder  of  certificates  of  scrip  issued  by  company  as  dividend  on  preferred 
stock  and  convertible  into  bonds  may  maintain  suit  thereon  where  nearly  all  the 
other  certificates  issued  have  been  recognized  and  converted  into  bonds,  and 
this  though  oompwv  was  in  debt  when  scrip  dividends  were  issued,  and  net 
earnings  were  insufficient  to  pay  them.  Chaffee  v.  Rutland  R.  R  Co.,  xvi. 
408. 

Fact  that  plaintiff  was  stockholder  did  not  make  him  so  far  party  to  issue  of 
scrip  as  to  prevent  his  recovery  thereon.  Chaffee  v,  Rutland  R.  R.  Co.,  xvi. 
408. 

The  certificates  ran  to  holder,  went  on  market  and  were  purchased  by 
plaintiff.  He  was  always  treated  as  original  holder,  and  certificates  as  running 
to|bearer.  Held,  he  could  sustain  action  thereon  in  his  own  name.  Chaffee  «. 
Rutland  R  R  Co.,  xvi.  408. 

The  acts  of  directors  recognizing  validity  of  corporate  action  in  issuing  scrip 
and  authorizing  issue  of  bonds  to  take  it  up.  BM,  a  ratification  of  its  validity. 
€haffee  v,  Rutland  R  R  Co.,  xvi.  408. 

Last  issue  of  the  scrip  certificates  did  not  recite  convertibility;  but  officers  at 
time  of  issue  assured  plaintiff  they  were  convertible  into  bonds.  Held,  that  they 
should  be  treated  same  as  other  certificates.  Chaffee  «.  Rutland  R.  R.  Co.,  xvi. 
408. 

PBINGIPAL  AHB  SUBETT. 

See  BoNDB. 

POOUHG  COHTBACT. 

Pooling  agent  is  trustee  and  is  accountable  as  such  in  court  of  equity.  Nashua 
&  L.  R  Co.  «.  Boston  &  L.  R  Co.,  xvi.  488. 

When  pooling  contract  is  once  executed,  corporation  entering  into  it  is  es- 
topped to  deny  validity  of  contract  in  defence  of  an  action  for  its  infraction 
brought  by  the  other  party.  8tiU  less  can  agents  of  party  set  up  such  defence. 
Nashua  &  L.  R  Co.  v.  Boston  &  L.  R  Co.,  xvi.  488. 

QUO  WABBAKTO. 

Inf ormatioD  in  nature  of  quo  warranto  is  in  effect  a  civil  proceeding.  Ames 
«.  Kansas  ex  rel.,  xvi.  5d3. 

Where  statute  abolishes  information  in  nature  of  quo  warranto  and  substi- 
tutes action  to  same  effect,  cause  may  be  removed  to  U.  8.  courts  when  other 
circumstances  warrant  removal.    Ames  v.  Kansas  ex  rel. ,  xvi.  522. 

Suit  by  State  against  one  of  its  corporations  for  relinquishing  powers  to 
another  corporation  with  which  it  has  been  consoliduted  under  laws  of  U.  S., 
and  proceedings  against  directors  of  consolidated  company  for  usuiping  powers 
of  State  corporation,  are  suits  arising  under  laws  of  U.  8.  and  may  be  removed 
to  U.  8.  courts.    Ames  «.  Kansas  ex  rel.,  xvi.  522. 

Before  entering  Judgment  of  ouster,  regard  will  be  had  to  honor  of  State. 
Attomey-Geni «.  Joy,  xvi.  648. 

Judgment  of  ouster  will  not  be  entered  on  ground  that  original  act  authoriz- 
ing change  of  name  and  purchase  of  property  and  franchises  of  another  company 
was  void  because  not  passed  by  constitutional  majority,  when  long  time  has 
elapsed,  acts  have  been  done  on  faith  of  validity  of  original  statute  and  divers 
other  statutes  have  been  passed  recognizing  validity  of  statute  above  named. 
Attomey-€kn'l «.  Joy,  xvi.  648. 

Failure  of  company  to  run  trains  to  terminus  fixed  m  original  charter  is  not 
ground  for  forfeiture  of  franchises  when  discontinuance  is  caused  bjr  act  of 
lessee  in  adopting  another  through  route  and  public  at  large  are  not  injured. 
Att'y-Qen'l  «.  Erie  &  Kalamazoo  R  Co.,  xvi.  652. 

BAILBOAB  C0XXI88I0H8. 

See  Coi£Hi88iONB;  Conbtitutigkal  Law. 
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Where  pMrties  liair<a  not  appealed  from  oiden  appointinff  noelfer  and  deflntaig 
powers,  thej  cannol  diqmte  or  qneetion  powers.  Wooaniff  a.  Xrie  R  Oa  et 
aL,  ztL  601. 

Court  may  direct  how  property  shall  be  managed  while  in  hands  at  ncmrn. 
Woodruff  e.  Erie  R  Co.  et  al ,  xri.  601. 

Liahilitles  created  by  reoeiTership  must  be  fully  paid  before  any  other  dahM 
can  be  inade  against  the  property     Woodruff  e.  Erie  R  Co.  et  aL,  xyL  601 

By  taking  possession  of  leasea  road  affirms  the  lease  and  incurs  liability  to  pif 
rent  according  to  its  tenna.    Woodruff  e.  Erie  R  Co.  et  aL,  zyL  601 


llOOBBI. 

Stock  book  containing  party's  name  as  stockholder  maygo  in  eyidenoe  in  soft 
for  call  to  show  that  he  was  a  subscriber.  Pittsbui:^  W.  &  K  R  R  Co  t. 
Applegate  A  Son,  zyL  440. 

UfOSMATIOV. 

Contract  will  not  be  reformed  when  preponderance  of  eyidenoe  is  with  psity 
contesting  reformation.  Hutchmson  et  aL  a.  New  Sharon,  R  Y  d;  E.  B  Oa, 
zyi.  617. 


From  lessor  to  lessee  held  by  its  terms  to  coyer  any  claim  of  leasee  againsi 
lessor  for  money  paid  to  take  up  coupons  on  lessor's  bonds  in  pursuanos  ol 
terms  of  lease.    Stewart  et  sL  e.  Uoy  t's  Bit's,  xyi  618 

BXMOTAL  07  CAUSU. 

See  JuBiBDicnoN;  UinTKD  States  CoxTBsa 

Where  there  are  two  plaintiffs  and  two  defendants  and  one  of  phdntMh  aai 
one  of  defendants  are  citizens  of  same  State,  case  cannot  be  remoyed  to  United 
States  courts.    Walser  et  al  e.  Memphis,  C.  d;  N.  W.  R  Co.,  xyi  440 

When  cause  is  once  remoyed  to  United  States  courts  no  change  of  pleadingi 
or  in  relationship  of  parties  by  amendment  can  confer  Jurisdiction  not  disclosed 
by  original  proceedmgs  in  State  court     WaLser  et  al.  e.  Memphis,  C.  d;  N  W 
R  Co.,  xyi.  440. 

Bill  was  filed  by  stockholdere  to  set  aside  lease  as  yold.  Defendants  moyed 
to  remoye  to  U.  &  oourt  on  ground  that  lease  was  authoriaed  by  l^ate  statute 
which  complainants  ayerred  to  be  m  yiolation  of  original  charter  contract.  Eeid, 
that  as  contention  was  not  raised  by  nleadings,  mere  possibility  that  it  mieht 
ttiae  did  not  warrant  remoyai    Mills  et  al.  e.  Central  R  R  of  iM.  J.,  zyi  491. 

When  main  controyersy  is  between  citizens  of  same  State  and  there  is  no 
controyersy  wholly  between  citizens  of  different  States  which  can  be  folly 
determined  between  them,  cause  cannot  be  remoyed  to  United  States  court 
Mills  et  al.  «.  Central  R  R  of  N.  J.,  zyi  401. 

When  statute  abolishes  quo  warranto  oroceedinn  and  substitutes  action  to 
same  effect,  sucn  action  may  be  remoyed  to  U  B.  circuit  court  when  other 
circumstances  warrant  remoyal,    Ames  e.  Kansas  ex  rel.,  xyi  6S3 

Suit  by  State  against  one  of  its  corporaQons  for  relinauishing  powen  to  an- 
other corporation  with  which  It  has  become  consolidatea  under  laws  of  U.  &, 
and  proceedings  against  directors  of  consolidated  company  for  usurping  powers 
of  State  corporation  are  suits  arising  under  U  S.  laws,  and  may  be  remoyed  to 
to  U.  8.  Court     Ames  e.  Kansas  ex  rel.,  xyi.  532. 

The  court  declines  to  decide  that  Congress  may  not  confer  on  inferior  courts 
Jurisdiction  in  cases  where  by  constitution  Supreme  Court  of  the  United  States 
has  original  jurisdlcUdn.    Ames  e.  Kansas  ex  reL,  xyi.  523. 

Suits  cognizable  in  U.  S.  courts  on  account  of  nature  of  controyersy,  and  not 
required  to  be  brought  originally  in  U.  S  Supreme  Court  may  be  remoyed  to 
U  &  Circmt  Courts  irrespectiye  of  character  of  parties.  Amea  •  Eaosas  es 
mU  x^  533. 


713 
BXOBeAnzAnov. 

Act  enabling  creditors  to  Iray  in  at  foiedorare  Bale  and  leorgaoize  is  not  ob- 
noadous  because  it  creates  new  corporation  with  old  chartered  powers.  Attor- 
ney-General  v,  Joy,  xvL  04t. 


BB8CI88I0V. 

Stockholder  cannot  have  nltra  vires  transactions  of  directors  set  aside  anless 
he  held  his  interest  at  time  of  transactions  complained  of  nor  unless  he  has  ex- 
hausted his  legal  remedies.    Dimpfel  «  Ohio  &  M.  R.  Co.,  zvi.  461. 

When  trustee  by  misrepresenting;  material  facts  obtains  conveyance  of  sub- 
^ts  of -trust  for  inadequate  consideration*  rule  requinng  rescission  of  contract 
immediately  upon  discovery  of  fraud  does  not  apply.  Cook  et  al.  «.  Sherman 
et  al,  XVI  Ml. 

Contract  can  only  be  rescinded  by  acts  or  assent  of  both,  parties.  It  is  not 
rescinded  by  insolvency  of  one  of  parties  New  England  ^n  Co.  «.  Gilbert 
Elevated  R  Co.,  xvL  609. 

SALABT. 

Directors  may  employ  soIiQitor  and  fix  his  salary.    Shareholders  cannot  ondo 
arrangement  m  respect  of  past  services.    Falkiner  «.  Grand  Junction  B  Co « 
59L 


flALB. 

Statutory  duty  of  agent  of  carrier  proceeding  to  sell  unclaimed  prckaees  The 
sale  in  this  case  held  tainted  by  fraua     Nathan  Bros.  v.  Shivers,  xvi  276 

Property  purchased  from  private  railroad  corporation  m  good  faith  is  not 
aflectra  with  trust  in  hands  of  purchaser  for  unpaid  debts  of  corporation,  though 
purchaser  had  notice  of  their  existence  Branson  v  Oregonian  Ry  Co  xvt 
617 

Owner  of  personalty  is  not  estopped  to  set  up  his  rij^ht  thereto  as  against  pur. 
chaser  from  ostensible  owner  when  purchaser  knew  who  really  had  tiUe.  Sac»> 
laris  «   Eureka  &  P.  R  Co.,  xvi.  680 

8CBIP. 

Company  issuing  scrip  convertible  into  bonds  as  dividend  on  preferred  stock, 
and  recognizing  greater  part  of  said  scrip  as  valid  bv  issuing  bonds  to  take  up 
same,  is  estopp^to  deny  validity  of  rest  of  scrip  though  it  was  in  debt  when 
scrip  was  issued  and  net  earnings  were  insufficient  to  pay  same  Chaffee  «. 
Rutland  R  R.  Co.  xvi.  408. 

Fact  that  plaintiff  was  stockholder  did  not  make  him  party  to  issue  of  scrip 
so  as  to  defeat  recovery  thereon.    Chaffee  v.  Rutland  R.  R.  Co.,  zvi.  408. 

Ran  to  holder  and  went  into  market  where  it  was  bouglit  up  by  plaintiff 
Company  always  recognized  him  as  original  holder  and  considered  certificates 
as  running  to  bearer.    EM,  that  he  could  sue  thereon  in  his  own  name. 
Chaffee  «.  Rutland  R.  R.  Co.,  xvi.  408. 

When  certificates  of  scrip  did  not  contain  recitals  of  convertibility  into  bonds, 
company  was  held  bound  by  representations  of  officers  at  time  of  issue  that  such 
was  the  case.    Chaffee  t>.  Rutland  R  R  Co.,  xvi.  408. 


glAL. 

Contract  reciting  that  seal  is  properly  annexed  accompanied  with  evidence 
tending  to  ehow  that  same  is  affixed  by  competent  authority,  is  valid  and  bind- 
ing    New  England  Iron  Co.  «.  Gilbert  Elevated  R  Co.,  xvi.  609 
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When  tMmge  agent  tooepto  articlfl 
company  to  iwDie  for  them  aa  banace. 
Ohu»go,  R  I.  &  P.  R  Co.  «.  Ckmkl&i, 


agent  aooepta  articlea  aa  baggage  which  are  not  ao  in  fact* 

Texas,  etc.,  R  Go.  a.  Oappa»  xyL  118, 
XTL116. 
Company  to  bound  by  act  of  baggage  maater  in  checking  bagnge  over  wrou 
ijyatem  of  connecting  lines.    IsaacsoD  e.  N.  T.  Central  A  B.  RTR  Co.,  xyi  188 
Pasaenffer  mav  recoTer  from  company  for  insolence  and  abuse  bysenranta 
If  there  to  Justiication  company  must  prove  it.    Bryan  e.  Chicago,  R  I  d;  P. 
R  Co.,  xri.  885. 

Company  to  Itoble  for  unwarrantable  assaults  by  servants  on  passengen  In- 
lenational  d;  Of.  Northern  R  Co.  «.  Eentle.  xvi.  887. 

Company  may  be  garnished  for  sum  due  non-reaident  employee,  though  deibe 
was  contracted  out  of  the  State  8uch  proceedings  bind  only  sum  due  to  date 
of  aervioe  of  proceaa.    Burlington  ft  M.  R  R  Co.  e.  Thompson,  xtl  480 


mtyici  OT  PBOom. 

Allegation  m  process  that  foreign  corporation  which  waa  party  had  author* 
ized  agent  resident  m  State  to  enough  to  give  court  Jurisdiction  when  legal 
aervice  has  been  made     Chaffee  «.  Rutland  K  R  Co.,  xri.  408. 

Truth  of  officer^s  return  of  service  cannot  be  questioned.  Remedy  to  by 
action  for  a  false  return     Ex  parte  St  Louis,  I.  Mt  &  S.  R  Co.,  xvi  647 

May  be  made  upon  station  agent  or  other  person  havmg  control  of  companv'a 
business,  or  upon  clerk  or  agent  of  any  station  in  county.  £x  parte  St.  Louiato 
I  Mt.  &  8.  R  Co.,  xvi.  647. 

Defendant  in  action  upon  whom  process  has  been  served  illegally  may  appear 
apeciallv  to  have -same  set  aside.    Lung  Chung,  Adm'r, «  Northen  Pac  Ky  Co , 

Act  as  to  service  of  process  in  Oregon  when  applied  m  U.  S.  courts  must  be 
construed  as  if  word  "  county"  read  * '  dtotrict "  Lung  Chung,  Adm'r,  a  North- 
em  Pac  Ry  Co.,  xvi  648. 

In  Or^;on  where  process  to  served  on  any  agent  other  than  president,  aecva- 
taiT,  cashier  or  managing  agent,  the  same  is  void  and  service  will  be  set  a^de 
imless  it  appears  that  we  cause  of  action  arose  in  the  county  or  district 
Lung  Chung.  Adm'r,  «.  Northern  Paa  Ry  Co.,  xvi  648- 

Process  cannot  be  served  on  agent  of  company  travelling  m  State  on  com> 
pany's  business,  when  company's  line  was  not  in  State,  and*  it  had  no  office  in 
State     Chicago  &  Alton  R  Co.  v  Walker,  xvi.  668. 

In  absence  of  statutory  provision,  service  of  process  on  seeretaiv  of  nilroad 
eompany  is  sufficient.    HeltEell  o  Chicago  A  Alton  B  Co  ,  xvi.  619. 


gLxxpnro  CABS. 

Sleeping-car  companies  must  use  reasonable  diligence  to  guard  clothes  and  val* 
uables  of  sleeping  passengers.  In  action  for  loss  of  watch  and  money  where 
porter  on  watch  had  left  guard  for  short  time,  question  of  negligence  was  for 
Jury  Evidence  was  admissible  that  another  passenger  had  watSi  stolen  same 
night  in  same  car.    Pullman  Palace  Car  Co.  a.  Gardner,  xvi  834. 

now. 

Bee  Igb  ajxd  Siioif • 

flPBOmO  PBBFOBXAHGB. 

One  placing  means  to  pay  debt  in  hands  of  another  on  hto  cofenant  to  pay 
same,  may  maintain  action  in  eauity  to  compel  performance  of  covenant  mOk- 
out  first  paying  debt    Woodrun  «.  Brie  R  Co.  et  al.,  xvL  601 
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STATE, 

Manager  of  railroad  owned  hv  commonwealth  may  be  sued  for  injury  to 
property  by  defective  construction  of  road  by  former  manager.  Amstein  «. 
uardner,  xvi.  585. 

8TATI0H8. 

Company  is  not  bound  to  construct  or  maintain  stations  at  points  where  its  line 
is  intersected  by  another  line.  Atchison,  T.  &  S.  F.  R  Co*.  «.  Denver  &  N* 
O.  R  Ck).,  xvi.  57. 

Kansas  City,  St.  J.  &  C.  B.  R  Co.  need  not  make  Savannah  station  on  main 
track.  It  may  run  switch  to  old  depot  in  that  place,  and  must  run  one  train  a 
day  over  said  switch.    State  ex  rel.  v.  Kansas  City,  St.  J.  &  C.  B.  R  Co.,  xvL 

Person  injured  at  station  while  crossing  track  as  public  commonly  did,  by 
train  run  contrary  to  the  rules  of  the  company  of  which  party  was  cognizant, 
hdd,  guilty  of  contributory  negligence  in  failing  to  look  out  Wheelwright «. 
Boston  &  Albany  R  Co.,  xvi.  815. 

Failure  of  company  to  run  trains  to  station  which  is  one  of  original  4;ennini 
held  under  circumstances  not  to  warrant  court  in  declaring  franchises  forfeited, 
the  public  at  large  not  being  injured.  Att'y-Qenl «.  Erie  &  Kalamazoo  R  Co., 
xvi.  652. 

STATUTE. 

Act  approving  change  of  corporate  name  not  obnoxious  as  private  charter  nor 
as  conferring  special  privileges.  Wells,  Fargo  &  Co.  «.  Oregon  R  &  N.  Co., 
XVL  71. 

Corporation  will  not  be  ousted  of  franchises  because  original  act  of  incorpora- 
tion does  not  appear  to  have  been  passed  by  constitutional  majority,  when  there 
has  been  great  lapse  of  time  and  confirmatory  legislation.  Attoney-General  17. 
Joy,  xvi.  648. 

An  act  enabling  company  incorporated  under  special  act  to  change  name  and 
extend  road  is  not  obnoxious  as  an  act  renewing  or  extending  special  act  of  in- 
corporation.   Attomey-Gkneral  d.  Joy,  xvi.  648. 

Act  will  not  be  declared  invalid  after  lapse  of  thirty  years  because  title  em- 
braces two  objects.     Attorney-General  d.  Joy,  xvi.  648. 

Act  repealing  portiofhs  of  general  railway  law  does  not  apply  in  cases  where 
there  is  special  act  of  incorporation.    Attomey-Gkneral «.  Joy,  xvi.  648. 

8T00K. 

See  CoBPORATioN;  Stooeholder;  Subscbifton. 

8T0CKH0LDEB8. 

See  Pkbfbbrbd  Stock;  Subscbiftion. 

Suit  will  not  lie  on  subscription  to  stock  without  previous  call  by  directors. 
Braddock  e.  Phila.,  M.  &  M.  K.  R.  Co..  xvi.  486. 

Proof  that  notice  of  call  for  subscriptions  was  duly  mailed  and  addressed  to 
subscriber  makes  prima  facie  case  of  notice  of  such  call.  Braddock  v,  Phila., 
M.  &  M.  R  R  Co.,  xvi.  486. 

Where  person's  name  appears  on  stock  book  as  stockholder,  presumption  is 
that  he  is  owner  of  stock  standing  in  his  name,  and  book  may  go  in  evidence  in 
suit  for  call  to  show  that  he  was  a  subscriber.  Pittsburgh,  W.  &  K.  R.  R.  Co. 
e.  Applegate  &  Son,  xvi.  440. 

Corporation  is  necessary  partv  to  bill  to  enforce  judgment  against  it  bv  com- 
pelling contribution  from  stockholders.  Wal&er  et  al.  «.  Memphis,  C.  &  a.  W. 
R  Co.,  xvi.  449. 

May  enjoin  company  from  using  assets  in  excess  of  corporate  powers,  bat 
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1TW>I  miTillCTl    Cbntirnvti. 

miul  show  due  diligence  to  prav«&t  wluit  b  tooght  to  be  xotimiiied.  Leo  t. 
Uoion  Pec.  R  Ck>.,  xtL  4B0. 

May  obtain  injunction  to  lestrain  nhra  Tiree  ad  though  all  the  other  etodc- 
holders  aaMut,  but  in  such  case  the  court  wUl  be  dow  to  gtant  prdiminaiy  m- 
Junction.    Du  Pont  v.  Northern  Pac  R.  Co..  ztL  4SIL 

Cannot  set  aside  transactions  of  directors  unless  he  held  his  interest  at  tine  d 
trmnsactions  complained  of  nor  unless  he  has  eThanstad  hu  legal  remediea. 
Dimpfel  e.  Ohio  ft  M.  R  Co..  ztL  461. 

Onginal  incorporator  is  not  entitled  to  stock  as  a  mere  gratuitr.  He  must 
subscribe  for  it  and  be  liable  on  his  subscription  as  other  siCKkholacn.  Brown 
«.  Florida  Southern  R  Co..  xri  468. 

When  two  of  board  of  directors  take  part  in  construction  contract  and  other 
contractors  enter  into  agreement  with  other  directors  which  in  effect  relieTes 
them  from  liability  on  their  stock,  the  contract  is  Toidable  at  election  of  parties 
affected  by  fraud.    Thomas  e.  Brownville,  etc..  R  Co.,  xri.  557. 

Hare  alone  equity  to  restrain  suit  by  construction  company  upon  oootrut 
obtained  by  procurement  of  directors  who  are  themselves  interolea  in  the  con- 
struction company.  Creditors  and  goTemment  granting  charter  haw  no  soch 
equity.    Union  nc.  R  Ca  «•  Credit  Mobilier,  xtL  970. 

fnXR  CASS. 

Are  bound  to  higliest  degree  of  care  tat  aa&lj  of  paase&flen.  Smith  «.  8C 
Pkul  aty  R  Co.,  xvi.  810. 

When  paasenger  on  street  car  is  injured  by  collision  with  another  car,  prima 
facie  presumption  of  negligence  on  part  of  company  arisea.  SsEiith  e.  St  Fsni 
City  R  Co.,  xvl.  810. 

Person  who  has  haUed  street  csr  and  is  carefully  and  prudently  attempting  to 
get  on  platform  is  passenger,  and  company  is  liable  to  him  as  such,  anith  t. 
Bt  Paul  City  R  Co.,  xyl.  810. 

Passenger  injured  while  trayelling  for  pleasure  on  Sunday  in  street  car  may 
recover.    Knowlton  e.  Milwaukee  City  R  Co.,  rn.  880. 

When  eyidenoe  showed  plaintiff  who  was  injured  in  alighting  from  street  car 
had  not  time  to  alight,  it  is  not  error  to  refuse  to  giye  instructions  as  to  yndict 
m  case  he  had  time.    Knowlton  e.  Milwaukee  Ci^  R  Co.,  zvi.  880. 

Witness  who  saw  lady  thrown  down  by  street  car  after  alighting  may  state 
his  opinion  as  to  whether  she  had  time  to  get  dlear  of  car  before  it  moved  off. 
Ward  V.  Charleston  City  R  Co.,  xvL  856. 

When  passenger  rests  arm  on  window-sill  wholly  within  car  and  by  sudden 
collision  arm  is  thrown  out  and  broken,  question  of  contributory  n^hgcnoe  is 
for  Jury.    Glermantown  Pass.  R  Co.  v,  Brophy,  zvi.  861. 

Passenger  in  street  car  after  signalling  to  stop,  left  his  seat  and  stood  on  rear 
platform  which  t^ha  slippery  with  ice  and  snow  and  omitting  to  take  hold  of 
rail  was* knocked  off  and  injured.  HM  that  the  question  of  his  contributory 
negligence  was  for  jury.    Fleck  e.  Union  R  Co.,  xvi.  872. 

Party  in  street  car  who  is  familiar  with  practice  receiving  by  mistake  of  con- 
ductor wrong  transfer  check  is  not  entitled  to  ride  thereon  m  connecting  car 
and  on  refusing  to  pay  fare  may  be  expelled.  Bradshaw  e.  South  Boston  R 
Co.,  zvi.  886. 

•nSOGATIOH. 

When  party  insures  goods  in  transit  under  policy  securing  to  insurer  right  of 
subrogation  to  claim  against  carrier  in  case  of  loss,  and  Afterwards  ships  the 
goods  under  bill  of  lading  securing  to  carrier  in  case  of  loss  benefit  of  msur- 
ance,  latter  clause  is  valid  and  shipper  cannot  upon  loss  recover  from  insurer, 
having  deprived  him  of  his  right  of  subrogation.  Carstairs  e.  Mechanics  i 
Traders'  Ins.  Co.,  zvi.  142. 

Carrier  negligently  losing  goods  may  avail  himself  of  clause  in  bill  of  lading 
securing  to  him  right  of  subrogation  against  insurer.  Rintoul  e.  N.  Y.-  Centru 
*  H.  R  R  Co.»  zvL  14i. 
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8UBMBIPTI0V. 

See  SrocKHOLDBBa. 

Buit  win  nol  lie  on  Bubscription  to  stock  without  previous  call  by  directon. 
Braddock  t>.  Phila.,  M.  &  M.  K  R.  Co..  zvi.  486. 

Fact  that  certain  of  promoton  guaranteed  that  line  should  pass  near  sub- 
scriber's land  and  that  it  was  not  so  built,  will  not  discharge  subscriber,  there 
being  no  evidence  of  fraudulent  intent.  Braddock  o.  Phila.,  M.  &  M.  R  R.  Co., 
xvi.  486. 

Subscriber  cannot  esoipe  liability  on  ground  that  he  failed  to  pay  sum  required 
by  statute  at  time  of  subscription.  Pittsburgh,  W.  &  E.  R.  R  Co.  v.  Appiegate 
A  Bon,  zvi.  440. 

Contractor  has  in  absence  of  contract  no  lien  on  subscription  to  stock  which 
oompany  has  agreed  with  subscriber  to  apply  to  construction  of  particular  part 
of  nxKd  where  contractor  is  at  work.    Myer  &  Hay  e.  Dupont  et  al.,  zvi.  621. 

There  is  no  trust  for  such  contractor  ezcept  as  to  amount  of  such  subscription 
Vemainin^  in  hands  of  company  after  construction  of  part  of  road  to  which 
subscription  was  to  be  applied.    Myer  &  Hay  «.  Dupont  et  aL,  zvi.  621. 

SUBBAY. 

.    PasseagM'  injured  while  travellinff  for  pleasure  in  street  ciar  on  Buodaj  nu^ 
leeover.   Knowlton  «.  Milwaukee  City  R  Ga,  zvL  880. 

IPIOXETf. 

See  PASBBNGEBa. 

When  coupon  ticket  contains  clause  that  coupons  shall  be  void  if  dstadiad. 
passenger  cannot  tender  detached  coupon.  But  if  conductor  sees  ticket  and 
oould  readily  ascertain  by  inspection  that  coupon  had  been  detached  theref  roDi, 
he  is  bound  to  receive  it.    Louisville,  N.  &  Ot.  B.  R  Go.  «.  Hairis,  zvi.  874. 

When  passenger  holds  continuous  ticket  he  cannot  stop  oft  and  transfer  the 
ticket  to  another  party  for  balance  of  the  Journey.  Walker  e.  Wabash,  etc.,  R. 
Co..  zvi.  880. 

Party  in  street  car  who  is  familiar  with  practice  receiving  by  mistake  of  con- 
ductor wrong  transfer  check,  is  not  entitled  to  ride  thereon  in  connecting  line 
and  on  refusing  to  pay  fare  may  be  ezpelled.  Bradshaw  e.  South  Boston  R. 
Co.,  zvi  886. 

TBVBTXB  PB0GB8S. 

See  GABViSHMBirr. 

TRirSTS  AITB  TBU8TES8. 

Party  transmitting  money  to  owner  by  ezpress  is  trustee  of  ezpress  trust  and 
mav  recover  for  loss.     Sniaer  «.  Adams  Ezpress  Co.,  zvi.  261. 

Allegations  by  trustee  presenting  for  trial  same  issues  raised  and  tried  between 
principal  parties  will  be  dismissea  on  motion.    Chaffee  e.  Rutland  R  R  Co., 

A  *l.  4VO. 

Pooling  agent  is  trustee  and  accountable  as  such  in  court  of  equity.  Nashua 
&  L.  R  Co.  v.  Boston  &  L.  R  Co.,  zvi.  488. 

Plaintiff  may  Join  as  defendants  all  parties  into  whose  hands  trust  funds  can 
be  traced.    Nashua  &  L.  R  Co.  v.  Boston  &  L.  R.  Co.,  zvi.  488. 
.  When  purchaser  hup  in  good  faith  all  property  of  private  railroad  company, 
same  is  not  affected  with  trust  in  his  lianas  for  creditors  of  corporation,  though 
he  liad  notice  of  ezistence  of  debt.    Branson  «.  Oregonian  Ry.  Co.,  zvi.  617. 

When  title  to  real  estate  is  taken  by  several  parties  in  name  of  one,  with 
authority  to  sell  and  divide  proceeds,  he  occupies  fiduciary  relation  and  cannot 
buy  up  interests  without  full  disclosure  of  facts.  Cook  et  aL  e.  Sherman  et  al., 
zvi  661. 

In  such  case  rule  requiring  resoission  of  fraudulent  contract  immediately  on 
discovery  of  fraud  does  not  apply.    Oook  et  aL  «.  flharman  et  aL,  zvi.  66L 
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When  oompany  agrees  with  aobscriber  to  slock  lo  tpAr  ^^  sobouiiuUoa  to 
ooDfltmctkm  of  cataJn  part  of  road,  there  la  no  trnat  for  the  oontnctor  poflding 
aoch  pait  of  road  except  aa  to  amount  of  subacriiitioii  in  hands  of  compaor  after 
boilding  of  part  of  road  to  whidi  subscription  waa  to  be  ai^died.  Myer  \  Haj 
a.  DupoDt  et  aL,  ztL  $ZL 

1FLTE4  TBHw 

Company  held  bound  br  fanproper  iasoe  ni  scrip  coufertlMe  into  bonds  as 
diTidend  on  preferred  stock,  wliere  it  had  recognized  validly  of  greater  part  of 
scrip  and  issued  bonds  to  lake  itnp.    Chaffee  e.  Rutland  K.  R  Co.,  xtL  40eL 

Bill  to  raslrain  corporation  from  employing  assets  in  excess  of  coipormte 

wers  kdd  insufficient  on  demurrer  as  too  vsgue.    Leo  e.  Union  Pacific  lEL 

.,  ziri  4B0. 

Stockholder  may  haye  injunction  to  restrain  company  from  using  assets  in  ex- 

SB  of  corporate  powers*  but  he  must  show  due  diligence  to  preTent  what  is 
sought  to  be  rettrained.    Leo  e.  Union  Pacific  R.  Co.,  xtL  450. 

Stockholder  may  obtain  injunction  to  restrsin  nitra  Tires  act,  though  all  the 
other  stockholders  assent,  but  in  such  case  the  court  will  be  slow  to  grant  pre- 
liminary injunction.    Du  Pont  o.  Northern  Pac  R  Co.,  xtL  4S^ 

Stockholder  cannot  have  ultra  virea  transactions  of  directors  set  aside  nnless 
he  held  his  interest  at  time  of  transactions  complained  of  nor  unless  he  has  ex- 
hausted his  legal  remedies.    Dimpfel  e.  Ohio  A  M.  Co.,  xri  461. 

Company  entering  into  pooling  contract  is  estopped  to  deny  its  validity  in 
suit  by  other  party  to  racoYor  damages  for  its  infraction.  Nashua  &  L.  R  Co. 
a.  Boston  &  L.  R  Co.,  xtL  48a 

When  company  leases  road  without  express  authority,  lessee  is  estopped  to 
deny  validity  of  lease  in  action 'for  rent.  Woodruff  «.  Ihie  R  Ca  et  aL„ 
XVL601. 

UXITJU)  8TATI8  OOVSTt. 

See  JuxiHDionoN;  Rdcotai.  of  CAron. 

Decision  of  U.  S.  Circuit  Court  is  usually  binding  upon  co-ordinate  tribanala 
Wells,  Fargo  &  Co.  «.  Or^n  RAN.  Co.,  xvi.  71. 

Where  there  are  two  plaintiffs  and  two  defendants  and  one  of  plaintiffs  and 
one  of  defendants  are  citizens  of  same  State,  case  cannot  be  removed  to  Uniled 
States  Court    Walser  et  aL  «.  MemphiB,  C.  &  N.  W.  R  Co.,  xvi  449. 

When  cause  is  once  removed  to  United  States  Court,  no  amendment  can  confer 
Jurisdiction  not  disclosed  by  original  proceedings  in  State  Court.  Walser  et  aL 
«.  Memphis,  C.  &  N.  W.  R  Co.,  xvi.  449. 

Bill  was  filed  by  stockholders  to  set  lease  aside  as  void.  Defendants  moved 
to  remove  to  U.  S.  court  on  ground  that  lease  was  authorized  by  State  statute 
which  complainants  averred  to  be  in  violation  of  charter  contract  BbUL,  that 
as  contention  was  not  raised  by  pleadings,  mere  fact  that  it  might  arise  at  sub- 
sequent stage  of  cause  did  not  warrant  removal  Mills  et  aL  e.  Central  R  R  of 
N.  J.,  xvi.  491. 

When  main  controversy  is  between  citizens  of  same  State  and  there  is  no 
controversy  wholly  between  citizens  of  different  States  which  can  be  fuUy  deter- 
mined between  them,  cause  cannot  be  removed  to  United  States  court  Mills  et 
al.  e.  Central  R  R  of  N.  J.,  xvi.  491. 

When  United  States  Supreme  Court  remands  case  to  circuit  court,  it  cannot 
prescribe  what  amendments  to  pleadings  shall  be  allowed.  Circuit  court  lias 
fuU  authority  in  the  premises.    Branson  s.  Oregonian  R  Co..  xvi.  617. 

When  statute  abolishes  quo  warranto  proceeding  and  substitutes  action  to 
same  effect,  such  action  mav  be  removed  to  U.  S.  cucuit  court,  when  other  dr- 
cumstances  warrant  removal.    Ames  e.  Kansas  ex  rel.,  xvi.  6S3. 

Suit  by  State  against  one  of  its  corporations  for  relinquishing  powers  to  an- 
other corporation  with  which  it  has  been  consolidated  under  laws  of  U.  8.,  and 
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proceedings  against  directors  of  consolidated  corporation  for  usurping  powers 
of  State  corporation  are  suits  arising  under  U.  8.  laws  and  may  be  removed  to 
U.  8.  courts.    Ames  «.  Kansas  ex  rel.,  xvi.  633. 
The  court  declines  to  decide  that  Congress  may  not  confer  on  inferior  courts 

Jurisdiction  in  cases  where  by  constitution  Supreme  Court  of  U.  8.  has  original 
urisdiction.    Ames  v,  Kansas  ex  rel.,  xyI.  623. 

Judiciary  act  of  March  3,  1876,  does  not  confer  on  U.  8.  circuit  courts  juris- 
diction over  cases  where  jurisdiction  of  Supreme  Court  is  made  exclusive  by 
Sect.  687,  Rev.  Stat.  U.  8.    Ames  v,  Kansas  ex  rel.,  xvi.  633. 

Suits  cognizable  in  IJ.  8.  courts  on  account  of  nature  of  controversy  and  not 
required  to  be  brought  originally  in  U.  8.  Supreme  Court  may  be  removed  into 
U.  8.  circuit  courts  urespective  of  character  of  parties.  Ames  «.  Kansas  ex  rel., 
xvi.  633. 

Act  as  to  service  of  process  in  Oregon,  when  applied  in  U.  8.  courts  must  be 
construed  as  if  word  "county"  r^  "district."  Lung  Chung,  Adm'r,  fk 
Northern  P&c.  R  Ca,  xvi  64a 

• 

iniA0B. 

See  CxraroM. 

TBVUS. 

Upon  motion  for  change  of  v^nue  contra  affidavits  may  be  read.  Court  ma^ 
then  exercise  its  discretion,  consideringthe  whole  evidence.  Order  is  review- 
able by  appellate  court.    Pittsburgh,  W.  &  K.  R  R  Co.  «.  Applegate  &  So 

xvi.  m. 

% 

WABBH0U8EXAV. 

Until  bill  of  lading  is  signed  and  delivered,  railroad  comixmy  is  only  liable 
for  goods  left  on  its  premises  for  transportation  as  a  warehouseman.  HLo,  Pac 
By.  Co.  «.  Douglass  &  Sons,  xvi.  98. 

When  agent  knowingly  receives  salesman's  samples  as  baggage,  and  upon 
arriving  at  their  destination  station  master,  not  knowing  what  they  are,  agrees 
to  hold  them,  company  remains  liable  as  warehouseman  only.  Texas,  etcf,  R 
Co.  «.  Capps,  xvi.  118. 

Party  may  recover  from  warehouseman  value  of  grain  belonging  to  him  with 
interest,  when  same  has  been  mixed  with  other  grain  of  like  quality  and  is 
destroyed J^  fire  occasioned  by  negligence.    Arthur  «.  Chicago,  R  L  ^  P.  R 

WATIB  AVB  WATXBCOTJBflSd. 

8eeFiiOOD&  ^ 

WIHDOWS. 

When  passensBr  rests  arm  on  window-sill  wholly  within  car  and  by  sudden 
collision  arm  is  uirown  out  and  broken,  question  of  contributory  negligence  is 
forjury.    Qermantown  Pass.  R  Co.  «.  Brophy,  xvi.  861. 

When  passenger  sat  with  elbow  out  of  window  and  same  was  struck  by  cord 
wood  piled  near  track,  hM,  that  he  was  guilty  of  such  contributoir  negligence 
as  precluded  recovery.    Dun  v.  Seaboard  &  Koanoke  R  Co.,  xvi.  868. 

Passenger  by  accident  dropped  valuable  parcel  out  of  open  window.  Con- 
ductor, mough  asked,  refused  to  stop  train  until  next  station  was  reached. 
Parcel  never  was  found.  Beld  that  company  was  not  UaUa  Henderson  v, 
Louisville,  etc.,  R  Co.,  xvi  807. 
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